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HIGH COURT OF UTTARAKHAND 

LIST OF JUDGES (AS ON 31st, December 2022) 

 
Sl. No. Name of the Hon’ble Judges Date of Appointment 

1. Hon’ble Mr. Justice Vipin Sanghi 
(Chief Justice) 

28.06.2022 

2. Hon’ble Mr. Justice Sanjaya Kumar Mishra 11.10.2021 

3. Hon’ble Mr. Justice Manoj Kumar Tiwari 19.05.2017 

4. Hon’ble Mr. Justice Sharad Kumar Sharma 19.05.2017 

5. Hon’ble Mr. Justice Ramesh Chandra Khulbe 03.12.2018 

6. Hon’ble Mr. Justice Ravindra Maithani 03.12.2018 

7. Hon’ble Mr. Justice Alok Kumar Verma 27.05.2019 
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MAJOR EVENTS & INITIATIVES 
Gandhi Jyanti Celebration: On 02nd October, 2022 

 

 

                                         
                           
On 2nd October, 2022, Gandhi Jyanti was celebrated in the High Court premises with Great enthusiasm. On this occasion, 

Hon’ble Mr. Justice Manoj Kumar Tiwari along with Hon’ble Judges of High Court graced the occasion with their 
presence. Officers, Officials of the Registry and Advocates were also present to mark the occasion. 
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PROGRAMMES ATTENDED BY HON’BLE JUDGES 

(FROM OCTOBER 2022 TO DECEMBER 2022) 

 

1.  Hon’ble Mr. Justice Manoj Kumar Tiwari attended the e-committee National 

Conference (e-committee), at National Judicial Academy, Bhopal on 

06.11.2022. 

2. Hon’ble Mr. Justice Alok Kumar Verma attended the National Conference on 

Development of Constitutional Law by the Supreme Court & High Courts at 

National Judicial Academy, Bhopal during the period from 12.11.2022 to 

13.11.2022. 

3.  Hon’ble Mr. Justice Sharad Kumar Sharma attended the National workshop for 

High Court Justices at National Judicial Academy, Bhopal during the period 

from 19.11.2022 to 20.11.2022. 

4. Hon’ble Mr. Justice Manoj Kumar Tiwari attended the National Workshop for 

High Court Justices on Commercial Laws at National Judicial Academy, 

Bhopal during the period from 17.12.2022 to 18.12.2022. 

 

*******
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MAJOR ACTIVITIES OF STATE LEGAL SERVICES AUTHORITY 

FROM 
OCTOBER TO DECEMBER 2022 

    
 CAMPAIGN ON BIODEGRADABLE & NON-BIODEGRADABLE WASTE 

AND PLASTIC WASTE MANAGEMENT SYSTEM: 
 

 In compliance of the Order dated 07.07.2022 and Order dated 24.11.2022 passed by 

the Hon’ble High Court of Uttarakhand in WP (PIL) No. 93/2022 (Jitendera Yadav Vs. 

Union of India & Others) and as per the directions issued by the Hon’ble Executive 

Chairman, UKSLSA, Nainital with reference to the aforesaid order, different legal 

awareness camps were organized on different dates and places by the District Legal 

Services Authorities across the State of Uttarakhand during October to December, 2022.  

 Further, as per directions issued aforesaid orders and vide letter No. 1372 dated 

23.11.2022 of this Authority, the PLVs uploaded Google Map Photos and sent complaint 

of the locations at E-mail ID: solidwaste-complaint@uk.gov.in, where the garbage has 

been massed and also sent to District Magistrate, concerned authorities. The said E-mail 

ID: solidwaste-complaint@uk.gov.in. also made popularized amongst the common mass. 

 By the door-to-door legal awareness & cleanliness campaign public at large were also 

sensitized about the Uttarakhand Plastic and other Non-Biodegradable Garbage 

(Regulation and Use of Disposal) Act. 2013; Plastic Waste Management Rules, 2016 

with amendment Rules 2018; Environment Protection Act, Uttarakhand Panchayat Solid 

Waste Management Policy, 2017 and ban on single use of plastic etc. 
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 OBSERVATION OF “CONSTITUTION DAY” ON 26.11.2022: 

 

 As per the direction of NALSA and to commemorate the adoption of the Constitution 

of India, Constitution Week was celebrated throughout the State of Uttarakhand from 

Tehsil, District to State Level from 26th November, 2022 to 02nd December, 2022 in 

collaboration with all the concerned stakeholders.  

 Accordingly, the various activities carried out in the State of Uttarakhand during the 

period of Constitution Week from 26.11.2022 to 02.12.2022.  

 Certain related legal aid activities emphasizing the Constitution Day were also 

organized inside the jail premises, wherein, the prisoners were made aware about the 

Fundamental duties as envisaged in Article 51 A of the Constitution of India. By this 

drive, the public at large made aware about the pious role of the Constitution of India in 

our life, Fundamental duties as envisaged in Article 51 A of the Constitution of India and 

our obligatory duties as enshrined in the Constitution of India. Informative booklets 

based on various important legal rights and duties; Pamphlets having valuable 

information of Fundamental duties were also distributed. 

 During this campaign of Constitution Week, effective and necessary coordination 

were provided by the Bar Associations, Police Administration, Education Department, 

Medical & Health Departments, Schools & Colleges, Aaganwadi Centers and all the 

concerning stakeholders. 

 SPECIAL CAMPAIGN DURING  31.10.2022 to 13.11.2022: 
 
 As per directions of National Legal Services Authority, special Legal Awareness 

Campaign was organized by all the District Legal Services Authorities, across the State 

of Uttarakhand. The said campaign is being carried out under “Empowerment 

of Citizens through Legal Awareness and Outreach”. Through this campaign different 

Legal Awareness Programmes were organized by District Legal Services Authorities in 

rural and urban areas of the State of Uttarakhand. 
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 SPECIAL LEGAL AWARENESS PROGRAMME (LAP) IN TEHSILS:             
 
   As per directions of National Legal Services Authority, special Legal Awareness 

Programmes was organized by all the District Legal Services Authorities, in each tehsil 

of the districts of Uttarakhand. The said campaign has been carried out in collaboration 

with National Commission for Women (NCW) during the period October to December, 

2022. The aim of the said campaign drive is to spread legal awareness amongst women 

from remote/far-flung areas of the State. The said special Legal Awareness Programme 

(LAP) was organized by all the District Legal Services Authorities during the said period 

as directed by UKSLSA, Nainital. 

 

          
 CAMPAIGN UNDER JAIL SAMIKSHA DIWAS AND AQ HAMARA BHI 

TO HAI @75:  

 

 In order to strengthen Jail Legal Aid Clinics established inside the jail campus and 

prisoners’ rights, different Legal Awareness Programmes and visits were conducted 

during the Period October-2022 to December-2022 by the District Legal Services 

Authorities and by these legal awareness programme the jail inmates have been made 

aware about their legal rights and other relating rules and provisions. 

 

 OBSERVATION OF “HUMAN RIGHTS DAY” ON 10.12.2022 : 

 

 Human Rights Day was celebrated by the District Legal Services Authorities 

throughout the State of Uttarakhand. In order to observe the occasion, the DLSAs 

have organized different legal awareness camps/programmes at different places within 

their districts on 10th December, 2022.  By these programmes the attended people were 

sanitized that the aim of celebration of Human Rights Day is to inform that everyone is 

entitled to Fundamental Rights and Freedoms everywhere, as a human being – regardless 

of race, colour, religious, sex, language, political or other opinion, national or social 

origin, property, birth or other status.  
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NATIONAL LOK ADALAT ORGANIZED  

ON 12.11.2022: 

AT HON’BLE HIGH COURT OF UTTARAKHAND 
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DETAILS OF DISPOSAL OF CASES IN THE NATIONAL LOK ADALAT 

HELD ON 12TH NOVEMBER, 2022  

IN THE STATE OF UTTARAKHAND  
 

S.N. Name of the Courts No. of cases 
referred 

No. of cases 
settled 

Settlement Amount 

1 Hon’ble High Court 
of Uttarakhand 

260 19 1,16,46,328 

2 Almora 111 87 1,74,61,909 

3 Bageshwar 135 100 36,97,188 

4 Chamoli 74 70 1,89,11,423 

5 Champawat 100 52 9,56,200 

6 Dehradun 2193 2044 11,89,43,954 

7 Haridwar 2110 1890 7,18,38,397 

8 Nainital 1242 1000 4,12,81,708 

9 Pauri Garhwal 291 284 1,21,00,280 

10 Pithoragarh 135 110 1,86,53,103 

11 Rudraprayag 112 110 1,00,14,700 

12 Tehri Garhwal 347 271 2,08,20,262 

13 Udham Singh Nagar 2479 2139 32,78,02,343 

14 Uttarkashi 258 253 2,39,36,091 

15  Pre-Litigation Cases 30222 21205 20,04,05,784 

 TOTAL:- 40069 29634 89,84,69,670 

16 Consumer Courts 141 74 60,17,216 

17 Debts Recovery 
Tribunal, Dehradun 

179 179 1,02,15,00,000 

    GRAND TOTAL :- 40389 29887 1,92,59,86,886 
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 STATUS OF FULL TIME SECRETARIES/TLSC/PLVS/PANEL 

LAWYERS/RETAINER LAWYERS/MEDIATORS/LEGAL AID 

CLINICS/FRONT OFFICE/MEDIATION CENTERS 

As on 31.12.2022 
 

NAME OF 
DLSA 

No. of 
Full Time 
Secretary 

No. of 
TLSCs 

Constituted 

No. of 
Panel 

Lawyers 

No. of 
Retainer 
Lawyers 

No. of 
trained 
PLVs 

No. of 
Legal 
Aid 

Clinics 

No. of 
Front 

Offices 

No. 
Mediation 
Centers 

No. of 
Mediators 

ALMORA 01 03 13 01 80 34 01 01 04 

BAGESHWAR 01 01 09 01 51 36 01 01 02 

CHAMOLI 01 05 07 01 36 09 01 01 02 

CHAMPAWAT 01 01 11 01 60 17 01 01 03 

DEHRADUN 01 04 49 01 59 55 01 02 15 

HARIDWAR 01 02 44 01 52 34 01 03 22 

NAINITAL 01 02 41 01 76 08 01 03 04 

PAURI 
GARHWAL 

01 04 26 01 43 26 01 02 05 

PITHORAGARH 01 04 11 01 29 03 01 01 04 

RUDRAPRAYAG 01 01 07 01 62 44 01 01 01 

TEHRI 
GARHWAL 

01 02 26 01 43 27 01 01 03 

U. S. NAGAR 01 05 50 01 85 24 01 03 11 

UTTARKASHI 01 02 17 01 60 19 01 01 05 

HCLSC 01 - 24 01 - - 01 01 09 

TOTAL  14 36 335 14 736 336 14 22 90 
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STATEMENT SHOWING THE PROGRESS OF LOK ADALATS HELD IN THE 

STATE OF UTTARAKHAND  

FROM OCTOBER 2022 TO DECEMBER 2022 
 

S. 
No. 

Name of District Total No. 
of Lok 
Adalats 

Held 

Total  
No. of 
Cases 
Taken 

up 

Total 
No. of 
Cases 

Disposed 
off 

Compensation/ 
Settlement 

Amount  

Realized 
As Fine (in 

Rs.) 

Total 
No. of 

Persons 
Benefite
d in Lok 
Adalat 

01 ALMORA 03 180 116 1,74,61,909 1,22,300 116 

02 BAGESHWER 03 248 106 36,97,188 35,400 106 

03 CHAMOLI 04 174 88 1,89,11,423 71,700 88 

04 CHAMPAWAT 04 295 119 9,56,200 4,05,800 119 

05 DEHRADUN 04 9654 8320 11,94,74,154 13,32,380 8320 

06 HARDWAR 04 2475 2156 7,18,38,397 3,46,800 2156 

07 NAINITAL 04 3511 2360 4,35,61,050 33,26,350 2360 

08 PAURI GARHWAL 04 444 374 1,21,00,280 9,47,960 391 

09 PITHORAGARH 03 1796 193 1,86,53,103 1,17,300 193 

10 RUDRAPARYAG 03 148 129 1,00,14,700 88,000 129 

11 TEHRI GARHWAL 03 591 375 2,08,20,262 4,81,000 375 

12 UDHAM SINGH 
NAGAR 

03 2740 2194 32,78,02,343 25,600 2202 

13 UTTARKASHI 01 258 253 2,39,36,091 - 253 

14 HCSLC, 
NAINITAL 

01 260 19 1,16,46,328 - 19 

15 UKSLSA,NTL - - - - - - 

 TOTAL :- 
 

44 22774 16802 70,08,73,428 73,00,590 16827 

16. CONSUMER 
COURTS 

13 141 74 60,17,216 - 74 

17. DEBTS RECOVERY 
TRIBUNAL 
DEHRADUN 

01 179 179 1,02,15,00,000 - 179 

 TOTAL 14 320 253 1,02,75,17,216 - 253 

 GRAND TOTAL 58 23094 17055 1,72,83,90,644 73,00,590 17080 
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STATEMENT SHOWING THE PROGRESS OF CAMPS ORGANIZED IN 

THE STATE OF UTTARAKHAND  

FROM OCTOBER 2022 TO DECEMBER 2022 
 

S. No. Name of District No. of Camps  
Organized 

Total No. of Persons  
Benefited in Camps 

01 ALMORA 1234 67830 

02 BAGESHWER 148 8277 

03 CHAMOLI 230 315322 

04 CHAMPAWAT 419 23441 

05 DEHRADUN 126 10400 

06 HARDWAR 139 11185 

07 NAINITAL 307 23485 

08 PAURI GARHWAL 159 22910 

09 PITHORAGARH 178 11466 

10 RUDRAPARYAG 116 10505 

11 TEHRI GARHWAL 354 14134 

12 UDHAM SINGH  
NAGAR 

1802 2264342 

13 UTTARKASHI 191 9813 

14 HCLSC, NAINITAL - - 

15 UKSLSA, NAINITAL - - 

 Total 5403 2793110 

16. CONSUMER 
COURTS 

- - 

17. DEBTS RECOVERY 
TRIBUNAL 
DEHRADUN 

- - 

 

 

      



 

16 
 

October - December, 2022 Uttarakhand Court News 

STATEMENT SHOWING THE PROGRESS OF LEGAL AID AND 

ADVICE/COUNSELING PROVIDED IN THE STATE OF UTTARAKHAND  

FOR THE PERIOD FROM OCTOBER 2022 TO DECEMBER 2022 

 

S. No. Name of District No. of Persons Benefited through Legal Aid & 
Advice 

Legal Aid Legal Advice/ 
Counseling 

01 ALMORA 29 14 

02 BAGESHWER 11 24 

03 CHAMOLI 04 25 

04 CHAMPAWAT 32 - 

05 DEHRADUN 169 12 

06 HARDWAR 143 - 

07 NAINITAL 104 10 

08 PAURI GARHWAL 22 282 

09 PITHORAGARH 05 - 

10 RUDRAPARYAG 12 03 

11 TEHRI GARHWAL 21 10 

12 UDHAM SINGH  NAGAR 122 04 

13 UTTARKASHI 30 - 

14 HCLSC, NAINITAL 181 - 

15 U.K. S.L.S.A., N.T.L. - 36 

 TOTAL 885 420 

16. CONSUMER COURTS - - 

17 DEBTS RECOVERY 
TRIBUNAL DEHRADUN 

- - 
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PROGRAMMES/ACTIVITIES INSIDE JAIL CAMPUS DURING OCTOBER, 2022 TO 

DECEMBER, 2022 
 

S.N. Name of 
District 

Lok Adalat’s organized 
in Jails 

Legal Literacy Camps 
organized in Jails 

Legal Aid 
provided to 
under trial 
prisoners 

Jail visit 

  No. of 
organize 

Lok 
Adalats 

No. of 
cases 

disposed 
off 

Camps 
organized 

Benefitted 
persons 

Number of 
Benefitted 
under trial 
prisoners 

Total 
Number 
Jail visit 

1 ALMORA 02 02 10 1378 13 08 
2 BAGESHWAR - - 04 357 06 05 
3 CHAMOLI 01 01 06 825 - 06 
4 CHAMPAWAT - - 07 229 20 06 
5 DEHRADUN 03 64 01 500 82 11 
6 HARIDWAR 04 80 13 4275 119 07 
7 NAINITAL 01 11 08 1122 73 06 
8 PAURI 

GARHWAL 
- - 02 220 06 04 

9 PITHORAGARH - - 19 1015 04 01 
10 RUDRAPRAYAG - - 04 297 07 01 
11 TEHRI 

GARHWAL 
- - 09 1326 12 08 

12 U.S. NAGAR 02 15 07 900 73 07 
13 UTTARKASHI - - 06 533 21 01 
14 H.C.L.S.C. NTL - - - - 99 - 
 TOTAL :- 13 173 96 12977 535 71 

 
 

STATISTICAL INFORMATION IN RESPECT OF PERMANENT LOK ADALATS 
(Established u/s 22B of LSA Act) 

 
(STATISTICAL INFORMATION FOR THE MONTH OF OCTOBER, 2022 TO DECEMBER, 2022) 

 
(i) No. of PLAs existing  :- 07   (Almora, Dehradun, Haridwar, Nainital, Pauri Garhwal,  

        Tehri Garhwal and  Udham Singh Nagar) 
 
(ii) Total No. of PLAs functioning :- 04  (Dehradun, Haridwar, Nainital and Udham Singh  

        Nagar) 
     

   
 

S.No
. 

Permanent 
Lok Adalats 

Number of 
Sittings 

No. of cases 
pending as 

on  
30.09.2022 

No. of cases 
received during 

the Period 

No. of cases 
settled 

during the 
Period 

Total Value/Amount 
of  

Settlement 
(`) 

1 Dehradun 53 161 56 37 51,18,941 
2 Haridwar 24 60 11 02 - 
3 Nainital 29 154 09 09 2,33,540 
4 Udham Singh 

Nagar 
34 153 61 55 81,49,864 

 Total 140 528 137 103 1,35,02,345 
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STATISTICAL INFORMATION IN RESPECT OF VICTIM COMPENSATION SCHEME U/S 357 
A Cr. PC 

(STATISTICAL INFORMATION FOR THE MONTH OF OCTOBER, 2022 TO DECEMBER, 2022) 
 

No. of 
applications 

received 
directly by 

Legal Services 
Institutions 

 
(A) 

 

No. of 
applications

/orders 
marked/dire
cted by any 

Court  
 

(B) 

Total No. of 
applications 

received 
including 

Court orders 
 
 

(A+B) 
 

No. of 
applications 

decided 

No. of 
applications 

pending 

Total Value/ 
Settlement 

Amount  
(Rs.) 

55 27 82 129 197 
 

51,20,000 

 
 
 

STATISTICAL INFORMATION IN RESPECT OF CASES SETTLED THROUGH MEDIATION 
 

(STATISTICAL INFORMATION FOR THE MONTH OF OCTOBER, 2022 TO DECEMBER, 2022) 

 
(A)  Total Number of  ADR Centres       : 04 

(B)   Total No of Existing Mediation Centres other than ADR Centres  :  18 

(C)  Number of  Mediators (Total of both in ADR Centres and Mediation Centres) : 98 

    
DISPOSAL 

 
 

  

 
 

********* 
 

  Report 
 

A Number of cases pending in the beginning of the months 129 

B No. of cases received during the months 131 

C Cases settled through Mediation 09 

D Cases returned as not settled 126 

E Non-starter cases which were retuned as mediation could not commenced   12 

F No. of Connected cases - 

G No. of Cases pending at the end of the month 113 
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TRAINING PROGRAMMES HELD IN THE PERIOD OF 

OCTOBER 2022 TO DECEMBER 2022                               

AT  

UTTARAKHAND JUDICIAL AND LEGAL ACADEMY, 

BHOWALI, NAINITAL  

S. No. Name of Training Programmes/ Workshops Duration 

 

1. 
One day Workshop for ADJs and ASPs on MACP 

(IIIrd Phase) (Virtual Mode) 

01.10.2022 

(One day) 

 

2. 

Foundation Training Programme for Newly 

Recruited Civil Judges (J.D.) 2019 Batch 

(IIIrd phase of Institutional Training) 

               (Physical Mode) 

01.07.2022 

to 05.10.2022 

(Two and half months 

plus about 21 days for 

Uttarakhand Darshan) 

 

3. 

Training of all Judicial Officers of State Judiciary on 

triple method of Plea Bargaining, Compounding of 

offences and under the Probation of Offenders Act, 

1958 (Ist Phase) (Virtual Mode) 

 

10.10.2022 

(One day) 

 

4. 

Training of all Judicial Officers of State Judiciary on 

triple method of Plea Bargaining, Compounding of 

offences and under the Probation of Offenders Act, 

1958 (IInd Phase) (Virtual Mode) 

 

12.10.2022 

(One day) 

 

5. 

Training of all Judicial Officers of State Judiciary on 

triple method of Plea Bargaining, Compounding of 

offences and under the Probation of Offenders Act, 

1958 (IIIrd Phase) (Virtual Mode) 

 

14.10.2022 

(One day) 

 

6. 

*Advocate/Advocate Clerk E-courts Programme at 

Taluk/Village  (IInd Phase) (Virtual Mode) 

15.10.2022 

(One day) 
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7. 

Training of all Judicial Officers of State Judiciary on 

triple method of Plea Bargaining, Compounding of 

offences and under the Probation of Offenders Act, 

1958 (IVth Phase) (Virtual Mode) 

 

18.10.2022 

(One day) 

 

8. 

Training of all Judicial Officers of State Judiciary on 

triple method of Plea Bargaining, Compounding of 

offences and under the Probation of Offenders Act, 

1958 (Vth Phase) (Virtual Mode) 

 

19.10.2022 

(One day) 

 

9. 

Training of all Judicial Officers of State Judiciary on 

triple method of Plea Bargaining, Compounding of 

offences and under the Probation of Offenders Act, 

1958 (VIth Phase) (Virtual Mode) 

 

20.10.2022 

(One day) 

10. 
*Advocate/Advocate Clerk E-courts Programme at 

Taluk/Village 

(IIIrd Phase) (Virtual Mode) 

22.10.2022 

(One day) 

11.  

*Master Trainer Programme for New Master trainers 

(Virtual Mode) 

02.11.2022 

to 

03.11.2022 

(Two days) 

12. *Training Programme on Digitization at High Court 

level (Virtual Mode) 

06.11.2022 

(One day) 

 

13. 

 

Refresher Course for Civil Judge (Jr. Div.) 2018                                                                                       Batch 

(Physical Mode) 

01.11.2022 

to 

15.11.2022 

(15 days) 

 

14. 
Judicial Conference on Human Trafficking, Gender 

Justice & Upliftment of Weaker Sections of Society 

(Hybrid Mode) 

19.11.2022 

to 

20.11.2022 

(Two days) 

 

15. 

 

Training Programme for Newly Promoted Civil 

Judges (Sr. Div.) Cadre (Physical Mode) 

21.11.2022 
to 

25.11.2022 
(Five days) 



 

21 
 

October - December, 2022 Uttarakhand Court News 

 

16. 
*Programme for Technical staffs of High Court 

Hardware & Software maintenance,     Data  Replication, 

Data monitoring, VC equipment,  Lan  connections, etc 

(Virtual Mode) 

03.12.2022 

to 

04.12.2022 

(Two days) 

 

17. 

 

Two days Training Programme for DLSA Secretaries 

(Physical Mode) 

12.12.2022 

to 

13.12.2022 

(Two days) 

 

18. 
Two days Workshop on Narcotic Drugs and 

Psychotropic Substances Act, 1985 for DJs & ADJs 

(Physical Mode) 

15.12.2022 

to 

16.12.2022 

(Two days) 

 

19. 

Knowledge Exchange (Excursion) Programme for 

newly recruited Judicial Officers in the cadre of Civil 

Judge and Judicial Magistrate First Class (Batch 

2021) of Gujarat State (Physical Mode) 

12.12.2022 

to 

17.12.2022 

(Six days) 

 

20. 

 

*Computer Skill enhancement Programme- Level   I  & 

II (Virtual mode) 

17.12.2022 

to 

18.12.2022 

(Two days) 

 

21. 

Two days Special Training Programme for Judges of 

CJM/ ACJM {Civil Judge (Sr. Div.) Cadre}, DFOs, 

SDOs, and Senior Range Officers on Wildlife Protection 

and Forest Laws (Physical Mode) 

22.12.2022 

to 

23.12.2022 

(Two days) 
 

 

   
 
********* 
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Judicial Conference on Human Trafficking, Gender Justice and Upliftment of Weaker Section of 
Society (Hybrid mode) from 19.11.2022 to 20.11.2022   

 

        

 

 

 

               
Judicial Conference on Human Trafficking, Gender Justice and Upliftment of Weaker Section of 

Society (Hybrid mode) from 19.11.2022 to 20.11.2022   
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Knowledge Exchange (Excursion) Programme for newly recruited Judicial Officers in the cadre of Civil      
Judge and Judicial Magistrate First Class (Batch 2021) of Gujarat State (Physical Mode) from 12.12.2022 

to 17.12.2022 
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INSTITUTION, DISPOSAL AND PENDENCY OF CASES 
 
 

 
HIGH COURT OF UTTARAKHAND 

(From 01.10.2022 to 31.12.2022) 

 

 Pendency 
(As  on  01.10.2022) 

Civil 
Cases 

Criminal 
Cases 

Total 
Pendency 

24845 18464 43309 

Institution 
( 01.10.2022 to 31.12.2022) 

Disposal 
(01.10.2022 to 31.12.2022)  

Pendency 
(As on 31.12.2022) 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Institution 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Disposal 

 
Civil 
Cases 

 
Criminal 

Cases 

Total 
Pendency 
at the end  

of 
31.12.2022 

 

2364 2539 4903 1574 2126 3700 25635 18877 44512 

 

 
 
 
 
 
 

*************** 
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DISTRICT COURTS 

  
(From 01.10.2022 to 31.12.2022) 

 
 

SL. 
No 

Name of 
the District 

 

Civil Cases 

 

Criminal Cases 

Total 
Pendency 
at the end 

of 

31.12.2022 

  Opening 
Balance 

as on  
01.10.22 

Institution 
from 

01.10.22 to 
31.12.22 

Disposal 
from 

01.10.22 
to 

31.12.22 

Pendency 
at the end 

of 
31.12.22 

Opening 
Balance as 
on 01.10.22 

Institution 
from 

01.10.22 to 
31.12.22 

Disposal 
from 

01.10.22 
to 

31.12.22 

Pendency 
at the end 
of 31.12.22 

 

1. 
Almora 417 106 100 423 1808 731 862 1677 2100 

2. 
Bageshwar 161 57 81 137 620 397 342 675 812 

3. 
Chamoli 375 86 93 368 1143 540 530 1153 1521 

4. 
Champawat 262 69 64 267 3064 1349 1565 2848 3115 

5. 
Dehradun 11701 2603 2669 11635 105181 17820 25876 97125 108760 

6. 
Haridwar 11783 1700 1644 11839 70497 20073 21786 68784 80623 

7. 
Nainital 4108 613 559 4162 21682 7983 8025 21640 25802 

8. Pauri 
Garhwal 1193 288 261 1220 5906 1296 1351 5851 7071 

9. 
Pithoragarh 556 87 148 495 2967 1786 1669 3084 3579 

10. 
Rudraprayag 104 34 15 123 718 488 684 522 645 

11. Tehri 
Garhwal 417 167 135 449 2777 1384 1440 2721 3170 

12. Udham 
Singh Nagar 6114 1283 1340 6057 62441 12919 12632 62728 68785 

13. 
Uttarkashi 696 192 191 697 2052 916 954 2014 2711 

  
Total  37887 7285 7300 37872 280856 67682 77716 270822 308694 

 
  

*************** 
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FAMILY COURTS 
(From 01.10.2022 to 31.12.2022) 

 

*************** 

 

SL. 
No 

Name of 
the 

Family 
Court 

 
Civil Cases 

 
Criminal Cases 

Total 
Pendency 

at the 
end of 

31.12.2022 

  Opening 
Balance 

as on 
01.10.22 

Institutio
n from 

01.10.22 
to 

31.12.22 

Disposal 
from 

01.10.22 
to 

31.12.22 

Pendency 
at the end 

of 
31.12.22 

Opening 
Balance 

as on 
01.10.22 

Institution 
from 

01.10.22 to 
31.12.22 

Disposal 
from 

01.10.22 to 
31.12.22 

Pendency 
at the end 
of  31.12. 

22 

 

1. Almora 
146 46 35 157 155 37 28 164 321 

2. Dehradun 
(Pr. J.F.C)  594 350 133 811 310 126 34 402 1213 

3 Dehradun 
(J.F.C) 555 42 113 484 427 47 65 409 893 

4. Dehradun 
(Addl.J.F.C) 624 32 106 550 401 25 60 366 916 

5. Rishikesh 
261 50 67 244 187 36 37 186 430 

6. Vikasnagar 
193 71 62 202 315 79 67 327 529 

7. Nainital 
273 60 66 267 391 34 71 354 621 

8. Haldwani 
486 122 144 464 856 119 155 820 1284 

9. Haridwar 
965 182 233 914 1090 158 176 1072 1986 

10. Roorkee 
1275 202 494 983 1361 128 418 1071 2054 

11. Laksar 
161 51 56 156 222 35 34 223 379 

12. Kotdwar 
249 72 47 274 436 72 61 447 721 

13. Pauri 
Garhwal 108 34 37 105 91 26 40 77 182 

14. Tehri 
Garhwal 61 52 50 63 56 17 32 41 104 

15. Rudrapur-1 
U.S.Nagar 370 134 135 369 550 91 93 548 917 

16. Rudrapur-2 
165 40 54 151 157 29 23 163 314 

17. Kashipur 
545 79 86 538 592 114 89 617 1155 

18. Khatima 
302 75 118 259 359 71 91 339 598 

 Total 
7333 1694 2036 6991 7956 1244 1574 7626 14617 
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TRANSFER OF THE JUDICIAL OFFICERS 
 
 
 

 
Sl. 
No. 

Name & Designation of 

the Officer 

Place of Transfer Date of Order 

1. Shri Dhananjay Chaturvedi, 

Secretary (Law)-cum-L.R., 

Government of 

Uttarakhand. 

District & Sessions Judge, Chamoli 24.11.2022 

2. Ms. Krishtika Gunjiyal, 

Civil Judge (Jr. Div.), 

Purola, District Uttarkashi. 

To hold Camp Court at Barkot, 

District Uttarkashi for a week in a 

month till further orders or regular 

appointment of the Presiding  Officer 

in the Court of Civil Judge (Jr. Div.), 

Barkot, District Uttarkashi. 

05.12.2022 

3. Shri Vikas Kumar, Civil 

Judge (Jr. Div.), Barkot, 

District Uttarkashi. 

Judicial Magistrate, Vikasnagar, 

District Dehradun. 

05.12.2022 

4. Shri Dhananjay Chaturvedi, 

presently attached with 

Hon’ble High Court of 

Uttarakhand, Nainital. 

District & Sessions Judge, Chamoli 19.12.2022 

 
 

*************** 
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NOTIFICATIONS OF HIGH COURT OF UTTARAKHAND 
 FROM OCTOBER 2022 TO DECEMBER 2022  

 No.324/UHC/Admin.A/2022                          Dated: Oct. 01, 2022 
 

 In exercise of powers conferred U/s 11(3) of the Code of Criminal Procedure 1973, following 

Judicial Officers of the rank of Civil Judge (Jr. Div.), Batch-2019, are hereby conferred with the powers 

of Judicial Magistrate 1st Class from 06.10.2022, to exercise these powers within the districts where 

they remain posted: 

 

S.No. Name of the Officer 

1. Ms. Udisha Singh 

2. Shri Adarsh Tripathi 

3. Ms. Anju 

4. Ms. Harshita Sharma 

5. Ms. Sneha Narang 

6. Ms. Priyanshi Nagarkoti 

7. Ms. Gulistan Anjum 

8. Ms. Priya Shah 

9. Ms. Aaysha Farheen 

10. Ms. Jahan Ara Ansari 

11. Shri Nitin Shah 

12. Shri Santosh Pachhmi 

13. Shri Samshad Ali 

14. Shri Devansh Rathore 

15. Shri Siddhartha Kumar 

16. Ms. Alka 

17. Shri Nawal Singh Bisht 

 
 

By Order of the Court 
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No.325/UHC/Admin.A/2022                Dated: Oct. 01, 2022 
 

 In exercise of powers conferred by Sub Section (2) of Section 19 of “The Bengal, Agra and 

Assam Civil Courts Act, 1887 as amended upto date” [also applicable to the State of 

Uttarakhand], the High Court is pleased to direct that following 17 officers of Civil Judge (Jr. Div.) 

Batch-2019, posted in the State of Uttarakhand, shall have jurisdiction to try Civil Suits of pecuniary 

value not exceeding Rs. 3.00 Lakh, from 06.10.2022. 

 

S.No. Name of the Officer 
1. Ms. Udisha Singh 

2. Shri Adarsh Tripathi 

3. Ms. Anju 

4. Ms. Harshita Sharma 

5. Ms. Sneha Narang 

6. Ms. Priyanshi Nagarkoti 

7. Ms. Gulistan Anjum 

8. Ms. Priya Shah 

9. Ms. Aaysha Farheen 

10. Ms. Jahan Ara Ansari 

11. Shri Nitin Shah 

12. Shri Santosh Pachhmi 

13. Shri Samshad Ali 

14. Shri Devansh Rathore 

15. Shri Siddhartha Kumar 

16. Ms. Alka 

17. Shri Nawal Singh Bisht 

 
By Order of the Court 
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No. 338/UHC/Admin.A/2022                                              Dated:  November 03 , 2022. 
 
THE UTTARAKHAND HIGH COURT ELECTRONIC TRUE COPY RULES, 
2022 
 

 In exercise of the powers conferred under Articles 225 and 227 of the Constitution of 

India and all other powers enabling it in this behalf, the High Court of Uttarakhand 

hereby makes, with the approval of the Governor of the State of Uttarakhand, the 

following Rules for obtaining online certified copy of judgments and orders of the High 

Court of Uttarakhand as well as the courts subordinate thereto: 

 

1.  Short Title, Applicability and Commencement: 

1.1. These Rules shall be called the Uttarakhand High Court Electronic True Copy Rules, 2022. 

1.2.  These Rules shall come into force with immediate effect. 

1.3.  These rules shall apply for on-line certified true copy of the Judgments and Orders, passed in any 

proceeding, whether pending or decided, in the High Court of Uttarakhand, Nainital and all the 

District Courts subordinate to it. 

1.4.  These Rules shall amend to the extent of conflict, and consolidate the existing Rules and 

Practice Directions, including those prescribed in (1) the Allahabad High Court Rules 1952 (Rules of 

Court 1952), and other Rules governing the Procedure of the High Court, (2) General Rules 

(Civil) 1957, and the corresponding Circulars/Orders of the High Court of Uttarakhand, and, (3) 

General Rules (Criminal) 1977, and the corresponding Circulars/Orders of the High Court of 

Uttarakhand. 

 

2.  Definitions: 

2.1 “BAR Code” means a small image of lines (bars) and spaces used for representing data in a visual, 

 machine-readable form. 

 2.2. “Court” shall mean either the High Court or a District Court. 

 2.3. “District Court” means a Court subordinate to the High Court of Uttarakhand. 

2.4. “Electronic True Copy” or “eTrue copy” means a copy of any Judgment or Order of the 
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 Court issued under these Rules. 

 2.5. “High Court” means the High Court of Uttarakhand, Nainital. 

 2.6. “QR Code” means Quick Response Code. 

 

3.   Any person can apply for eTrue copy: 

3.1 An eTrue Copy can be obtained by any person. 

 

4.  Steps in generating an eTrue copy: 

4.1. An eTrue Copy of a Judgment or Order of the Court can be obtained from link to the eTrue Copy 

 module available on the official website or the official smartphone app of the High Court, or 

 the District Court, as the case may be. 

 4.2. A person desirous of obtaining an eTrue Copy of a Judgment or Order shall provide following 

details on the eTrue Copy module: 

a. Name 

b. Mobile Number 

c. E-mail, if any 

d. Details of the Applicant. 

 

 4.3. An eTrue copy of the particular order/judgment may also be shared on the e-mail, if it is 

provided by the applicant. 

5. Contents of the eTrue copy: 
 

 5.1          Every eTrue copy generated through the process as mentioned in Rule 4 shall consist of a memo 

page along with the copy of judgment/order. 

 5.2. The memo page shall consist of a 20 digit Bar Code, a Special Code below the 20 digit Bar Code, 

QR Code and a Seal of the “Court” with date of issue for the purpose of future authentication 

from National Judicial Data Grid Database. 

 5.3. Every page of the judgment/order generated as eTrue copy shall contain a QR Code by means of 

which the contents and authenticity of the judgment/order can be verified from the National 

Judicial Data Grid (NJDG) portal. 
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 5.4. The memo page and each page of eTrue copy shall bear the following statement: 

“True copy of the Judgment/Order. It is issued under the Uttarakhand High Court 

Electronic True Copy Rules, 2022 to …….” 

6. Legal effect of eTrue copy: 
 

 6.1. An eTrue Copy shall be deemed to be a certified copy for all purposes including judicial work, unless the 

context otherwise requires. 

 
By Order of the Court 

 

 

No. 342/UHC/Admin.A/2022           Dated: November 05, 2022. 
 
 In exercise of the powers conferred by Article 225 of the Constitution of India and all other powers 

enabling it in this behalf, the High Court of Uttarakhand has been pleased to make following 

amendments in Rules of the Court, 1952 to recognize Communication received through FASTER 

System as per directions of Hon’ble Supreme Court of India, in Suo Moto Writ Petition 

(C) No.4/2021, IN RE: DELAY IN RELEASE OF CONVICTS AFTER GRANT OF BAIL :- 
 

“Amendments in Rules of the Court, 1952” 
 
I. Sub-rule-(3) is inserted in Rule-43 of Chapter XVIII - 

 (3) e-Authenticated copies of the Interim Orders, Stay Orders, Bail Orders and Record of 

Proceedings of the Supreme Court of India and High Court of Uttarakhand, communicated to the duty 

holders through the FASTER (Fast and Secure Transmission of Electronic Records) System via secured 

email domain i.e.,xxxx@jcn.nic.in, shall be recognized for due compliance and execution by all the 

duty holders. 

II. Rule- 44A is inserted after Rule-44 of Chapter XVIII - 
 

44A- e-Authenticated copies of Interim Orders, Stay Orders, Bail Orders and Record of 

Proceedings received through FASTER System- 

 

(1) District Judge shall be responsible to receive, acknowledge the receipt and to send compliance 

 report, of the orders of the Hon’ble Supreme Court and the High Court of Uttarakhand, sent  through 

mailto:i.e.%2Cxxxx@jcn.nic.in
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the FASTER system via secured email domain i.e.,xxxx@jcn.nic.in. 

 
(2) The District Judge, on being communicated of an e-Authenticated copy of Interim Order, Stay 

 Order, Bail Order and Record of Proceedings through the FASTER System, shall, also forward 

 such e-Authenticated copy to the concerned Court for due compliance/execution without delay. 

 These amendments shall come into force with immediate effect. 

 

By Order of the Court 
 

 

No. 343/UHC/Admin.A/2022                                 Dated: November 05, 2022. 
 In exercise of powers conferred by Article 227 (2) of the Constitution of India, the High Court of 

Uttarakhand, Nainital, with the approval of the Governor of Uttarakhand, is pleased to make the 

following amendments in General Rules (Criminal), 1977 and General Rules (Civil), 1957 (applicable to 

Uttarakhand under U.P. Reorganization Act, 2000). 

“Amendment in General Rules (Criminal), 1977” 
 
I. Rule 99-A is inserted after Rule-99 : 
 

99- A: Duty of District Judge and Trial Court on receiving e-

Authenticated copy through the FASTER SYSTEM 
 

(1)  e-Authenticated copies of Interim Orders, Stay Orders, Bail Orders and Record of 

Proceedings of the Supreme Court of India, and the High Court of Uttarakhand, 

communicated to the duty holders through the FASTER (Fast And Secure Transmission of 

Electronic Records) System via the secured e-mail domain i.e. xxxx@jcn.nic.in , shall be 

recognized for due compliance and execution, without delay. 

(2)  As soon as an e-Authenticated copy of an Interim Order , Stay Order, Bail Order or Record of 

Proceedings of the Supreme Court of India, or the High Court of Uttarakhand is 

communicated to the District Judge through the FASTER SYSTEM via secured e-mail domain, i.e. 

xxxx@jcn.nic.in, the latter shall be responsible to receive, acknowledge the receipt and to send 

compliance report of such order or Record of Proceeding to the Hon’ble Supreme Court or 

the High Court of Uttarakhand, as the case may be. 

mailto:i.e.%2Cxxxx@jcn.nic.in
mailto:xxxx@jcn.nic.in
mailto:xxxx@jcn.nic.in
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(3) The District Judge, where such order or Record of Proceeding, relates to any other Court in 

the District, other than her/his own Court, shall, also forward such e- Authenticated copy 

received through the FASTER SYSTEM to such other Court. 

 

II. Amendment in Rule 102 
 

Present Rule 102 is renumbered as 102 (1) and a new Sub-rule (2) is inserted as follows: 

 
(3) The communication of e-Authenticated copies of Interim Order, Stay Order, Bail Order or 

Record of Proceedings, through the FASTER (Fast and Secure Transmission of Electronic 

Records) System shall be recognized immediately for due compliance and execution by all the duty 

holders, without delay. 

 

“Amendment in General Rules (Civil), 1957” 
 
I. Rule 100-A is inserted after Rule 100 as follows: 
 

100A: Duty of District Judge and Trial Court on receiving e-  

  Authenticated copy  through the FASTER SYSTEM 
 

(1)  e-Authenticated copies of Interim Orders, Stay Orders, and Record of Proceedings of the 

Supreme Court of India, and the High Court of Uttarakhand, communicated to the duty 

holders through the FASTER (Fast And Secure Transmission of Electronic Records) System via 

the secured e-mail domain i.e. xxxx@jcn.nic.in, shall be recognized for due compliance and 

execution, without delay. 

(2)  As soon as an e-Authenticated copy of an Interim Order, Stay Order, or Record of 

Proceedings of the Supreme Court of India, or the High Court of Uttarakhand is 

communicated to the District Judge through the FASTER SYSTEM via secured e-mail domain, 

i.e. xxxx@jcn.nic.in, the latter shall be responsible to receive, acknowledge the receipt and to 

send compliance report of such order or Record of Proceeding to the Hon’ble Supreme 

Court or the High Court of Uttarakhand, as the case may be. 

(3)  The District Judge, where such order or Record of Proceeding, relates to any other Court in 

mailto:xxxx@jcn.nic.in
mailto:xxxx@jcn.nic.in
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the District, other than her/his own Court, shall, also forward such e- Authenticated copy 

received through the FASTER SYSTEM, to such other Court for compliance/execution. 

  These amendments shall come into force with immediate effect. 

By Order of the Court 
 

 

No. 347/UHC/Stationery/VIII(a&b)-1/2022                  Dated: November 15, 2022. 

 High Court of Uttarakhand has been pleased to declare 19.11.2022 (Saturday) as non 

working day for the Hon’ble High Court of Uttarakhand. In lieu thereof, 26.11.2022 (Saturday) 

shall be the Court Working day for the High Court. 

By order of the Court 
 

No. 348/UHC/Admin.B/XVII-98/2011                                      Dated: 17.11.2022 

 As per the practice prevailing, Sessions Cases, Criminal Appeals, Criminal Revisions and 

Bail Applications, pertaining to the Courts of Additional District & Sessions Judges, situated at 

the outlying stations are filed at the District Headquarter, and thereafter these cases are 

transferred/made over to the concerned jurisdictional courts of Additional District & Sessions 

Judges for trial/hearing. This practice is causing undue hardship to the litigants. 

2. Therefore, in order to overcome this hardship being faced by the litigants, Hon’ble the Chief 

Justice, in view of Section 194, 381(2) and 400 of Cr.P.C.  has directed that Sessions Cases, 

Criminal Appeals, Criminal Revisions and Bail Applications (except cases of Special Courts 

jurisdiction and such cases, whose jurisdiction exclusively lies to the Court of District & 

Sessions Judges) pertaining to the jurisdiction of Courts at outlying stations shall be received, 

registered, heard and disposed of by the Court of Additional District & Sessions Judge and if 

there are more than one Court of Additional District & Sessions Judge, the Senior-Most 

Additional District & Sessions Judge, situated at the outlying station. 

 

By order of Hon’ble the Chief Justice 
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No. 349/UHC/Admin.B/XVII-98/2011                                          Dated: 17.11.2022 

 As per the practice prevailing, Civil Appeals, pertaining to the jurisdiction of the Courts of 

Additional District Judges, situated at the outlying stations, are filed at the District Headquarter, 

and thereafter these Appeals are transferred to the concerned jurisdictional courts of Additional 

District & Sessions Judges for hearing. This practice is causing undue hardship to the litigants. 

2. Therefore, in order to overcome this hardship being faced by the litigants, Hon’ble the Chief 

Justice, in view of Section 21(3) of the Bengal Agra and Assam Civil Courts Act, 1887 read 

with Section 24 of the Code of Civil Procedure, 1908  has directed that Civil Appeals arising out 

of the judgments, decrees and orders of the Courts of Civil Judges and Senior Civil Judges,  

situated at the outlying stations, shall, be received, registered, heard and disposed of by the 

Court of Additional District Judge and if there are more than one Court of Additional District 

Judge, the Senior-Most Additional District Judge, situated at that outlying station. 

 

By order of Hon’ble the Chief Justice 
 

 

No.354/UHC/Admin. (A)/2022                   Dated: November 22, 2022. 
  
 Sri R.C. Kandpal, Deputy Registrar of the Court is hereby designated as the S.P.I.O. (under 

the Right to Information Act – 2005) in the establishment of High Court of Uttarakhand, Nainital with 

immediate effect, in addition to his assigned work. 

 
By order of Hon’ble the Chief Justice 

 

No.361/UHC/Admin. (A)/2022                    Dated: December 02, 2022. 
 
 In supersession of Notification No. 356/UHC/Admin. A/2022 dated 24.11.2022, Shri Dhananjay 

Chaturvedi, Secretary (Law)-cum-L.R., Government of Uttarakhand is repatriated from his present 

posting with immediate effect and attached to the High Court at Nainital. 

 Sri Dhananjay Chaturvedi is directed to leave the charge of his present posting, and to report to the 

High Court at Nainital immediately. 
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 The nomination of Sri Narender Dutt, District & Sessions Judge, Chamoli for the post of Secretary 

(Law)-cum-L.R., Government of Uttarakhand stands withdrawn. 

By order of the Court 

 

No. 364/UHC/Admin.A/2022 Dated: December  08, 2022. 
 
 In exercise of the powers conferred under Articles 225 and 227 of the Constitution of India and all 

other powers enabling it in this behalf, the High Court of Uttarakhand, with the approval of the 

Governor of the State of Uttarakhand (as intimated vide letter No. 385/XXXVI-A-1/2022-378/2022 

dated 08.12.2022 of Addl. Secretary, Law, Govt. of Uttarakhand), hereby makes the following Rules: 

THE UTTARAKHAND COURTS SERVICE OF PROCESSES BY COURIER, FAX AND 
ELECTRONIC MAIL SERVICE (CIVIL PROCEEDINGS) RULES, 2022. 

 

Chapter -1 

     General 
 
1.   Title: 

  These Rules shall be called the Uttarakhand Courts Service of Processes by Courier, Fax and 

Electronic Mail Service (Civil Proceedings) Rules, 2022. 

2. Commencement: 
  These Rules shall come into force with immediate effect. 

3. Application: 
 

 These Rules shall apply to, all civil proceedings including Suits, Applications, Appeals, 

Revisions or Reviews, Writ Petitions, Testamentary Proceedings, proceedings before the Family 

Court, pending before the High Court of Uttarakhand or any Court Subordinate to the High Court in 

Uttarakhand. 

 

4. Definitions: 
(a) “Code” means Code of Civil Procedure, 1908 

(b) “Courier” means a proprietorship concern, a firm, a company or a body corporate 

 engaged in the business of delivering postal articles. 

(c) “Recommendation Committee” means the committee constituted by the Chief Justice of 
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 the High Court, consisting of Registrar General, one officer of the High Court not 

 below the rank of Joint Registrar and one officer of the Uttarakhand Higher Judicial 

 Service, for preparing a panel of proposed Approved Couriers. 

(d) “High Court” means the High Court of Uttarakhand. 

(e)   “Chief Justice” means the Chief Justice or the Acting Chief Justice of the High Court of  

   Uttarakhand. 

(f) “District Judge” means the District & Sessions Judge in the District of Uttarakhand. 

(g) “Registrar General” means the Registrar General of the High Court of Uttarakhand. 

(h) “Approved Courier” means the Courier on the panel of Approved Couriers. 

(i) “Proof of Delivery” means the report submitted by the Approved Courier, in the format 

 prescribed by these Rules of the service of summons/notices or any other 

 communication of the Court and includes the reasons of non-delivery. 

(j) “Postal Article” includes the envelopes, packets, parcels containing summons, notices, 

 documents or other communications of the Court handed over for service to the 

 Approved Courier with the lable “COURT SUMMONS SERVICE”. 

(k) “FAX” (a short form of facsimile) is the telephone transmission of scanned-in printed 

 material (text or images) to a telephone number with a printer or any other out put 

 device. 

(l) “Electronic Mail” is a store and forward method of composing, sending, storing and 

 receiving messages in electronic form via a computer based communication 

 mechanism. 

(m)  “Electronic Mail Service” means the summons sent in pre-designed template form 

 by electronic mail, digitally signed by the presiding officer of the Court or any other 

 person authorized in this behalf by the High Court or the District Judge, as the case 

may be. 

 

CHAPTER -2 
Selection of Courier and service by Courier 

 
5. Procedure for selecting an Approved Courier: 

(a) The High Court will invite tenders from the Couriers who desire to be selected as 
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Approved Couriers, on the terms and conditions laid down in these rules and 

other directions and instructions issued by the High Court from time to time, 

within a specified period as given in the notification. The tender will be issued as 

far as possible in Form ‘A’ appended with these rules. 

(b) The Chief Justice will constitute a ‘Recommendation Committee’ consisting of:- 

(i) Registrar General, who will head the Committee; 

(ii) One officer not below the rank of a Joint Registrar; and 

(iii) One officer of Uttarakhand Higher Judicial Service. 

(c) The Recommendation Committee will prepare a panel of all the proposed 

 Approved Couriers taking into consideration:- 

(i) reputation of the Courier; 

(ii) past record of the Courier; 
(iii) structure of the organization of the Courier and its network including the financial 

 capacity and standing; 

(iv) the experience and capacity of the Courier to provide the desired service; 

(v) willingness to abide by the terms and conditions as laid down in these rules; and 

(vi) readiness to fulfill the criterion laid down by the High Court. 

(d) (i) The Recommendation Committee, after preparing the proposed panel will place it 

before the Chief Justice for consideration and approval of the panel of Approved 

Couriers. The Chief Justice will examine the entire list of the applicants as well as the 

proposed panel of Approved Couriers and after examining the same, issue appropriate 

directions notifying the final panel of selected Approved Couriers. 

 (ii) The Registrar General will intimate all the Approved Couriers of their being 

empanelled. 

 

6. Agreement and Undertaking by a Courier: 
  The Approved Courier shall enter into an agreement, with such variations and modifications 

as may be found necessary in Form ‘B’ and shall also file an undertaking before the Registrar General, 

stating therein:- 

(a) That the Approved Courier is not a party to any litigation pending before any of the 

 Courts in Uttarakhand and if it is, make a full and complete disclosure of the same. 

(b) That the Approved Courier will be solely responsible for the safety and security of the 

 documents/goods to be delivered by it. 
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(c) That the postal article handed over to the Approved Courier will be handled only by  its 

 regular employees having reasonable knowledge of English and Hindi language. 

(d) That the Approved Courier would design its ‘proof of delivery’ in the format  approved 

 by the Registrar General. 

(e) That the Approved Courier would necessarily furnish proof of delivery in case of served 

 processes with legible signatures of the recipient or return envelope with a proper 

 report  in legible handwriting in case of unserved process within a period of 30 days, 

 under  acknowledgement from the Registry. In case of refusal by addressee, the name 

 and  designation of the person refusing the article or his relationship with the 

 addressee, shall be clearly mentioned on the unserved article. 

(f) A proof of delivery shall be supported by an affidavit of the person delivering the post. 

 

7.   Procedure for removing the Courier from the panel of Approved 
   Couriers: 
(a) Name of the Courier will be liable to be removed from the panel if: 

(i) the Court, which has issued the summons or on whose behalf summons has been issued, 

finds prima facie the person employed by the Courier to deliver the postal article 

entrusted to the courier to have filed a false affidavit or given a false report, as the 

case may be. 

(ii) it is found that the Courier is not providing the service up to the expectation of the 

 litigants or advocates or the Court. 

(iii) it is found that the Courier has been rendering deficient service. 

(iv) it is found that the Courier has made false statement in the application. 

(v) it is found that the Courier has done something which may be considered as sufficient 

 ground to remove the Courier from the panel. 

(b) As soon as it comes to the knowledge of the Registrar General that the Courier has acted 

in violation of Rule 7(a), or it is brought to his knowledge that the Courier has done 

something which makes the Courier liable to be removed under this Rule, he will make 

an inquiry in this respect himself, or depute anyone to make an inquiry in this respect. If 

the Registrar General comes to the conclusion that the Courier has done something 

which makes it liable to be removed from the panel, he will issue notice to, and call for 

an explanation of the Courier as to why it should not be removed. The violation under 
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Rule 7(a) shall be clearly spelt out in the notice. The Registrar General shall place the 

reply, if any, received from the Courier proposed to be removed, along with his 

recommendations before the Chief Justice. 

(c)  The Chief Justice, after going through the recommendations of the Registrar General, 

reply, if any, submitted by the Courier and on making such further inquiries as the Chief 

Justice may consider appropriate, may approve the recommendations of the Registrar 

General for the removal of the Courier from the panel of Approved Couriers, or pass such 

orders and give such directions as the Chief Justice may consider appropriate. 

 

(d)  In case of recommendation of removal of the Courier being approved by the Chief Justice, 

name of the Courier shall be removed from the panel of Approved Couriers and the 

Registrar General shall inform the said Courier and all others concerned, accordingly. 

 

 

CHAPTER -3 
Service by Fax 

 
8.    Parties to provide Fax number, if desire to serve the other party 
   by Fax: 

 A party desirous of sending the process by Fax shall provide the Fax Number of the other party 

whom it would like to serve by Fax. 

9.    Process by Fax to bear the number of pages faxed with process: 

The process being sent by Fax will bear the note that the same is being sent by Fax, with or without 

documents. In case the documents are also being sent by Fax, the number of pages being sent shall 

also be mentioned on the process. 

10.    Party to bear cost of process to be sent by Fax: 

 In case a party is permitted to send the process by Fax, such party shall bear the cost of sending the 

process and the documents, if any, sent along with it. The party sending the process shall submit the 

receipt of having sent the Fax to the Court without any delay, along with an affidavit in support of 

having sent the process by Fax. 
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11.    Fee for sending process/documents by Fax using Court facility: 
 
 Where the process is to be sent with or without the documents, by a facility provided by the High 

Court, the party shall be asked to deposit fee at such rate as may be determined by the High Court for 

itself, and the District Courts. 

 

CHAPTER -4 
Service by ‘Electronic Mail Service’ 

 
12.     Parties to provide Electronic Mail Address: 
 
  Parties shall provide Electronic Mail Addresses of self, and all other party(ies), to enable 

service of process by Electronic Mail Service. The party shall file an affidavit in Court stating that the 

Electronic Mail Address of self, and all other party(ies) given by him, is correct to the best of his 

knowledge. If the same is not available/known to him, the party shall state so in the affidavit. 

  Provided that the Electronic Mail Service Address shall be updated by the parties from time 

to time. 

13.   Digitally signed process to be sent at the given electronic mail  

   address by using pre- designed templates: 

  The process, digitally signed by the Presiding officer of the Court, or any other officer 

authorized by the High Court or the District Judge in this behalf, as the case may be, will be sent at the 

given electronic mail address of the other party by using the pre-designed templates, designed in 

accordance with the formats provided in Appendix B of the Code of Civil Procedure, 1908, or in the 

form as directed by the Court, with the scanned images of the documents. The bouncing of the electronic 

mail shall not constitute valid service. 

14.   Fee for sending process/documents by Electronic Mail Service to 
   be deposited: 

  The process would be sent by Electronic Mail Service after the party has deposited the fee, at 

such rate, as may be determined by the High Court for itself and the District Court. 
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15.     Parties to provide Mobile Phone/Cell numbers: 
 
  Parties shall provide Mobile Phone/Cell numbers of self, and all other party(ies). The party 

shall file affidavit in Court stating that the Mobile Phone/Cell numbers of self, and all other party(ies) 

given by him, is correct to the best of his knowledge. If the same is not available/known to him, the 

party shall state so in the affidavit. 

 

CHAPTER -5 
Miscellaneous 

 
16.    Summonses to witnesses: 
 
  The provisions of these rules shall apply to summonses to give evidence, or to produce 

documents or other material objects. 

17.    Notices or other communication during the proceedings: 
 
  The court may direct that a notice or any other communication to any of the parties to the suit 

or any civil proceeding before it, may be sent by Courier, Fax or Electronic Mail Service in the manner 

and in the format it may consider appropriate. Such notices or communications sent by the Electronic 

Mail Service shall be digitally signed by the Court or by any Officer authorized in this behalf. 

18.    Parties may voluntarily apply to be served by Fax or Electronic 
   Mail  Service: 
 
  During the trial/progress of the case, any of the party to the suit or civil proceedings, may file 

an application in writing giving its Fax number or the electronic mail address, or both, with the request 

that it may be served with the notices of the Court or any other communication under the Code at the 

given Fax number or the designate electronic mail address. Any notice or communication sent at the said 

number or address will constitute a valid service of such notice or the communication on such party. 

19.    Saving of the powers of the Court: 
 
  Nothing in these rules shall be deemed to limit or otherwise affect the power of the Court 

relating to service of summons or notices or other communications as given in the Code or any other law 

for the time being in force. 
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THE UTTARAKHAND COURTS SERVICE OF PROCESSES BY COURIER, FAX AND ELECTRONIC MAIL SERVICE 

(CIVIL PROCEDINGS), RULES, 2022 

 

FORM ‘A’ 
 

HIGH COURT OF UTTARAKHAND 
GENERAL BRANCH 

 

LAST DATE OF TENDER:   
 

No. 

        Dated: 

NOTICE INVITING TENDERS 

 FOR COURIER SERVICES 
 

  Sealed tenders are invited, as per Proforma enclosed herewith, from reputed firms, 

companies or other Body Corporate in the field of courier services for awarding of contract for Courier 

Services for delivery of letters, notices/summons, parcels etc. dispatched from High Court of 

Uttarakhand and Courts Subordinate to it to every nook and corner of the country and outside India. 

  Preference will be given to the Courier having features such as security, speed, tracking, 

specialized and individualized service, committed delivery time and large network throughout the 

country, including remote areas as well as adequate arrangements for service outside India. 

TERMS AND CONDITIONS 
 

1. The tenderer shall be required to furnish details about his present business, permanent 

address, complete networking in the country and outside India, audited accounts for the 

past three years, experience in the field of courier services and list of valued/important 

clients and litigation, if any, pending before any of the Courts in Uttarakhand in which 

it is a party, compulsorily as per Annexure ‘A’. 

2. Two separate sealed envelopes should be used for submitting (i) tender and (ii) earnest 

money, on each envelope superscribing (a) Tender For Courier Services, and (b) 

Earnest Money for Courier Services. 

3. The tenderers are required to quote their lowest competitive rates for courier services to 

be provided throughout India and outside India. Separate rates may be quoted for local 

delivery, inland delivery outside Uttarakhand, and delivery in other countries. 

4. The rates quoted by the tenderer for courier services should be valid for a period of one 
 year from the date of acceptance. 
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5. The tenderers are required to send their tender along with a demand draft of Rs. 

20,000/- ( Rupees Twenty Thousand only) drawn in favour of the “Registrar General, 

High Court of Uttarakhand” as earnest money, which will be refunded to the 

unsuccessful tenderers on their written request for refund after the tender is finalised. 

Name of the firm, telephone number and ‘Courier Services’ may be written on the 

reverse side of the demand draft. 

6. The successful tenderer shall have to deposit Rs. 40,000/- (Rupees Forty Thousand 

only) as Performance Security Deposit within one week from the date of receipt of 

acceptance letter after adjusting Rs. 20,000/- already deposited with the tender as 

Earnest Money, which will be refunded on completion of the contractual period 

successfully, and after two months from the payment of last bill. 

7. The number of letters, notices/summons, parcels may decrease/increase depending upon 

the exigency/requirement and all the letters, notices/summons/parcels may not 

necessarily be sent through courier. 

8. The Courier will be solely responsible for the safety and security of the 

 documents/goods to be delivered by them. 

9. Payment of the work done shall be made on monthly bill basis after presentation of the 

 bill subject to submitting proof of delivery or returned envelope to the Court. 

10. The service provider will have to necessarily furnish proof of delivery in case of served 

 processes with legible signatures of the recipient or return envelope with a proper report 

in legible handwriting in case of unserved process within a period of 30 days, under 

acknowledgement from the Registry. In case of refusal by the addressee, the name and 

designation of the person refusing the article or his relationship with the addressee, shall 

be clearly mentioned on the unserved article. 

11. The proof of delivery would be signed by the person who delivers the post and also 

counter signed by the responsible officer of the Courier posted at the counter located in 

the Court’s complex. 

12. With every proof of delivery returned after the service of postal article, the responsible 

officer, appointed to manage its counter in the Court’s complex, will file his own 

affidavit in support of the service of the postal article, or its non- delivery, as the case 

may be, in the format approved by the Registrar General. 

13. No charges shall be paid to the service provider if neither proof of delivery nor unserved 

letter, notice/summon or parcel is returned back to High Court or any Court Subordinate 

to the High Court, as the case may be, under acknowledgement within stipulated period 
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and/or the delivery was not effected without valid reason within stipulated period. 

14. There shall be a penalty of Rs. 25/- upon the courier for each consignment for which 

neither satisfactory proof of delivery, nor returned envelope is provided back to this 

Court within 30 days from the date of dispatch and the same will be deducted from the 

bill of current or coming month/security deposit. 

15. The courier shall have to collect envelopes from and provide proof of delivery/unserved 

envelopes to Dispatch/Establishment Section of High Court or any Court Subordinate to 

the High Court, as the case may be, under acknowledgement. 

16. The service provider shall necessarily have to accept, for delivery, all the 

envelopes/letters/parcels etc. which, in the opinion of the concerned Registrar, High 

Court of Uttarakhand or any Court Subordinate to the High Court, as the case may be, 

bear adequate address of the consignee. The Registry will deal with the tenderers 

directly and no middlemen/agents/commission agents etc. should be asked by the 

tenderers to represent their cause and they will not be entertained by the Registry. 

17. The Registry reserves the right to reject or accept any or all the tenders, wholly or 

partly, without assigning any reason therefor. 

18. Over-writing, over-typing or erasing of the figures are not allowed and shall render the 

tender invalid if it appears to be doubtful or ambiguous. 

19. Even after awarding the said contract, the High Court reserves the right to terminate the 

same, if the services of the Courier are not found satisfactory, or if the instances covered 

by clause 14 are exceptionally high during any given period, or in case of deficiency of 

service, and to entrust the work to another Courier and to recover the entire expenses for 

tender from the Courier who committed default. 

20. The High Court also reserves the right to terminate the contract if it considers so 

necessary for any administrative reasons. 

 Interested parties may send their sealed tender in two separate sealed envelopes, one for 

submitting the tender and another containing Earnest Money, on each envelope 

superscribing (i) Tender for Courier Services and (ii) Earnest Money for Courier 

Services addressed by name to the undersigned so as to reach on or before 

……………….. upto…………p.m. which will be opened  at p.m. ............................. on 

the same day in Room No……….. by the Recommendation Committee constituted for 

the purpose before the tenderers or their authorized representatives who may wish to 

remain present. The tenders received after due date and/ or time and/or without Earnest 

Money shall not be entertained. 
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THE UTTARAKHAND COURTS SERVICE OF PROCESSES BY COURIER, FAX AND ELECTRONIC MAIL SERVICE 

(CIVIL PROCEDINGS), RULES, 2022 
 

ANNEXURE ‘A’ 
 

HIGH COURT OF UTTARAKHAND 

 GENERAL BRANCH 
No: 

 Dated: 

 

PROFORMA 
TO BE SUBMITTED BY THE TENDERERS WITH REFERENCE  

TO NOTICE INVITING TENDER FOR COURIER SERVICES 
 

1. Name of the Courier Service: 

2. Postal Address: 
  Fax No. & E-mail ID 
 

3. Mobile/Phone number with the 
  name of the contact person: 

4. Permanent Address: 

5. Details of litigation, if any, pending before any 
  of the Courts in Uttarakhand in which it is a party: 
 

6. Name and addresses of all your establishments/  
Offices in the country and outside India along  
with telephone numbers, Fax No., E-mail ID,  
name of contact persons and total number of staff 
 members at each establishment/office: 

7. Period from which you have been running  

 Courier Services: 
8. Whether capable to deliver letters, notices/ 

 summons Parcels etc. in far flung/remote 
 areas in the country and outside India: 

9. Minimum and maximum time required 
  for delivery of letters, notices/summons,  
 parcels etc.: 

10. Quote your competitive rates compulsorily as per below format (excluding service tax and 

education cess): 
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Sl.No. Destination Upto 250 
gms. 

Upto 500 
gms. 

Above 500 
gms. 

1 Local 
   

2 Uttar Pradesh 
   

3 Himachal Pradesh 
   

4 National Capital 
Region (NCR) 

   

5 Punjab 
   

6 Haryana 
   

7 Rajasthan 
   

8 Chandigarh 
   

9 Rest of India 
   

10 Outside India 
   

 

11. Are you having On-line Tracking Facility and large network throughout the country, as well 

as  adequate arrangements for service outside India, if so, give details: 

12. List of your valued/important clients along with telephone numbers and names of contact 

 persons: 

13. Turnover of past three years: 
 

SIGNATURE………………………….. 
(with  date)…………………………… 

 

Name………………………….. 
 

Designation……………………… 
 

(Rubber stamp of the Company) 
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THE UTTARAKHAND COURTS SERVICE OF PROCESSES BY COURIER, FAX AND ELECTRONIC MAIL SERVICE 

(CIVIL PROCEDINGS), RULES, 2022 

 
FORM ‘B’ 

 

AGREEMENT 
 

 This agreement is entered into at Uttarakhand on this the…….. day of…….. 20…….., 

between M/s…………………(hereinafter called “The Courier”) which expression shall unless excluded 

by or repugnant to the context, include its successors and assignees of the one part and the Registrar 

General, High Court of Uttarakhand, Nainital (hereinafter called the High Court) which expression shall 

unless excluded by or repugnant to the context, include its successors and assignees of the other part. 

 AND WHEREAS pursuant to the abridged publication of a Tender Notice in……….newspaper 

on……………..and on receipt of copy of detailed Tender Notice dated ………….by the tenderers 

inviting tenders for awarding of Contract for Courier Services for delivery of letters, notices/summons, 

packets etc. to be dispatched from the High Court of Uttarakhand or Courts Subordinate to it, to various 

parts of the country, including remote areas and outside India, the Courier submitted its tender dated for 

providing Courier Services in the High Court. The Courier also submitted duly answered and signed 

prescribed proforma and rate list of their Courier Services, which shall form part and parcel of this 

agreement (Annexure-1) (hereinafter collectively referred as “Tender”) and shall remain binding on the 

Courier, in so far as terms and conditions in the tender do not conflict with the terms and conditions set 

out in this Agreement. 

 AND WHEREAS the Courier, having been found to be suitable for the job and their rates having 

been approved is being awarded the contract for Courier Services for delivery of letters, 

notices/summons, parcels etc. dispatched from the High Court or Courts Subordinate to it, to various 

parts of the country, including remote areas and outside India. 

 AND WHEREAS parties hereto have agreed to enter into this Agreement for the said job in the 

manner hereinafter appearing. 

 
NOW THIS AGREEMENT WITNESSETH AS FOLLOWS: 
 

 THAT the Courier shall truly and faithfully undertake and complete the job of courier services for 

delivery of letters, notices/summons, parcels etc. dispatched from the High Court and any Court 

Subordinate to the High Court, to various parts of the country including remote areas and outside India. 
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 THAT the work shall have to be carried out as per tender and directions of the Registrar General, 

High Court or any other authorized officer from time to time and more particularly described as under: 

1.  The Courier shall have to deposit Rs.40,000/-(Rupees forty thousand only) as Performance 

Security Deposit within one week from the date of receipt of acceptance letter after adjusting 

Rs.20,000/- already deposited with the tender as Earnest Money, which will be refunded on 

completion of the contractual period successfully and after two months from the payment of 

last bill. 

2.  The number of letters, notices/summons, parcels may decrease/increase depending upon the 

exigency/requirement and all the letters, notices/summons/parcels may not necessarily be 

sent through courier. 

3.  The service provider will be solely responsible for the safety and security of the 

documents/goods to be delivered by them. 

4.  Payment of the work done shall be made on monthly bill basis after presentation of the bill 

subject to submitting proof of delivery or returned envelope to the High Court or any Court 

Subordinate to the High Court, as the case may be, at the following rates and duly certified 

by the Assistant Registrar/Deputy Registrar. 

 

Sl.No. Destination Upto 250 
gms. 

Upto 500 gms. Above 500 gms. 

1 Local    

2 Uttar Pradesh    

3 Himachal Pradesh    

4 National Capital Region 
(NCR) 

   

5 Punjab    

6 Haryana    

7 Rajasthan    

8 Chandigarh    

9 Rest of India    

10 Outside India    
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5.  The Courier will have to necessarily furnish proof of delivery in case of served processes 

with legible signatures of the recipient or return envelope with a proper report in legible 

handwriting in case of unserved process within a period of 30 days, under acknowledgement 

from the High Court or any Court Subordinate to the High Court, as the case may be. In case 

of refusal by addressee, the name and designation of the person refusing the article or his 

relationship with the addressee, shall be clearly mentioned on the unserved article. 

6.  Proof of delivery shall be supported by an affidavit of the person delivering the post. 
 

7.  No charges shall be paid to the Courier if neither proof of delivery nor unserved letter, 

notice/summon or parcel is returned back to the High Court or any Court Subordinate to the 

High Court, as the case may be, under acknowledgement within stipulated period and/or the 

delivery was not effected without valid reason within stipulated period. 

8.  There shall be a penalty of Rs.25/- upon the Courier for each consignment for which neither 

satisfactory proof of delivery nor returned envelope is provided back to the High Court or 

any Court Subordinate to the High Court, as the case may be, within 30 days from the date of 

dispatch and the same will be deducted from the bill of current or coming month/security 

deposit. 

9.  The courier shall collect envelopes from and provide proof of delivery/unserved envelopes to 

Dispatch/Establishment Section of the High Court or any Court Subordinate to the High 

Court, as the case may be, under acknowledgement. 

10.  The Courier shall necessarily have to accept for delivery, all the envelopes/letters/parcels etc. 

which, in the opinion of the concerned Registrar, High Court of Uttarakhand or any Court 

Subordinate to the High Court, as the case may be, bear adequate address of the consignee. 

The Registry or any Court Subordinate to the High Court, as the case may be, will deal with 

the Courier directly and no middlemen/agents/commission agents etc. shall be asked by the 

Courier to represent its cause and they will not be entertained by the Registry. 

11. The High Court reserves the right to terminate the contract, if the services of the Courier are 

not found satisfactory, or that instances covered by clause 8 are exceptionally high during 

any given period, or in case of deficiency of service, and to entrust the work to another 

contractor, and to recover the entire expenses for tender from the contractor who committed 

default. 
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12. The High Court also reserves the right to terminate the contract if it considers so necessary 

for any administrative reasons. 

13.  The terms and conditions mentioned in the tender notice and the rules framed by the High 

Court in this regard shall form part and parcel of this agreement. 

IN WITNESS WHEREOF the parties have executed this agreement on the date above written. 

WITNESSES: 

 
1. (Signature of first party) 
2. (Signature of second party) 
 

******************* 

BY ORDER OF THE COURT  

REGISTRAR GENERAL 
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THE UTTARAKHAND COURTS SERVICE OF PROCESSES BY COURIER, FAX AND ELECTRONIC MAIL SERVICE 

(CIVIL PROCEDINGS), RULES, 2022 

 
ANNEXURE “X” 

 
 

Charges for service of process through Fax facility under Rule 11 
 
 

Local : Rs. 10/- per page 

S.T.D : Rs. 10/- per page+ STD charges 

 
 

Charges for service of process through E-mail facility under Rule 14 
 
 

…………………………………………………………………………………… 

 
 

Per process : Rs. 10/- X number of persons to whom the process is to be sent 

 
 

Charges for scanning of documents for the purpose of service of process  
through E-mail 
 
 

Per page : Rs. 10/- 

 
 

By order of the Court 
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No.371/UHC/Admin.A/2022               Dated: Dec.19, 2022 

 Vide D.O. Letter No. 437/XXX-1-2022 dated 19.12.2022 of Shri Shailesh Bagauli, 

Secretary, Government of Uttarakhand, Dehradun; Shri Narender Dutt, District & 

Sessions Judge, Chamoli has been appointed as Secretary (Law)-cum-L.R., Government 

of Uttarakhand, Dehradun. The above stated D.O. Letter reads as under: 

  “egkfucU/kd] ek0 mRrjk[k.M mPp U;k;ky;] uSuhrky ds i= 
la[;k&5417/XXXII-f-2/Admin.A/2004 fnukad 12-12-2022 ds vuqlkj ek0 
mPp U;k;ky; }kjk iznRr laLrqfr ds dze esa vkidks lfpo] U;k; ,oa fof/k 
ijke”kkhZ] mRrjk[k.M “kklu ds in ij rSukr fd;s tkus dk fu.kZ; fy;k x;k 
gSA 

2-vuqjks/k gS fd d`i;k uohu inHkkj xzg.k djus dk d’V djsaA 

   Hkonh;] 

¼”kSys”k cxkSyh½” 

 

No.373/UHC/Admin.A/2022              Dated: Dec.21, 2022 

 Vide letter No. 2494/XXX(4)/2022-04(15)/2022 dated 12.12.2022, Shri Shailesh 

Bagauli, Secretary, Personnel & Vigilance Section-04, Government of Uttarakhand has 

communicated to this Hon’ble Court that Technical resignation of Ms. Shama Nargis, an 

officer of Civil Judge (Sr. Div.), Cadre of Uttarakhand Judicial Service, has been 

accepted w.e.f. afternoon of 26.10.2022 for her absorption as Deputy Director (Law), in 

the Competition Commission of India, New Delhi. The above stated letter reads as under: 

  “mijksDr fo’k; ls lEcfU/kr vkids i= fnukad 14 uoEcj] 2022 ds 
dze esa eq>s  ;g dgus dk funs”k gqvk gS fd mRrjk[k.M ljdkjh  lsod  
R;kx i= fu;ekoyh] 2003 ds fu;e &2 ds [k.M ¼nks½ ds ijUrqd esa nh x;h 
O;oLFkkuqlkj uksfVl dh ck/;rk ls NqV iznku djrs gq;s] Hkkjrh; izfrLi/kkZ 
vk;ksx] ubZ fnYyh  esa mi funs”kd fof/k ds in ij lafofy;u gsrq lqJh 
“kek ujfxl] ofj’B U;k;k/kh”k dk] fnukad 26-10-2022 ds vijkUg ls] 
rduhdh R;kx i= Lohdkj fd;k tkrk gSA 

 
   Hkonh;] 
¼”kSys”k cxkSyh½ 
   lfpo” 

 
*************** 
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CIRCULARS 

 

 

 



 

56 
 

October - December, 2022 Uttarakhand Court News 

 

 
 

 



 

57 
 

October - December, 2022 Uttarakhand Court News 

 

 
 



58 

October - December, 2022 Uttarakhand Court News 

RECENT JUDGMENTS OF THE HON’BLE COURTS 

  (01.10.2022 TO 31.12.2022) 

Division Bench Judgments 

1. Writ Petition (PIL) NO. 30 of 2022, Ravi Shankar Joshi vs. Union of India.

Single Bench Judgments 

1. In Bail Cancellation Application No. 3 of 2022, Gita Ram Nautiyal vs. State of

Uttarakhand and another

2. In Writ Petition (M/S) No. 1907 of 2022, Dr. Dinesh Kumar vs. Smt. Kiran  Suri.

3. In Criminal Revision No. 491 of 2022, Deepak Danu vs. State of Uttarakhand and

another.

4. In Criminal Revision No. 548 of 2022, Manish Panwar vs. State of Uttarakhand

and others.

5. In Writ Petition (S/S) No. 543 of 2021, Navdeep Kumar vs. State of Uttarakhand

and others.

6. In Writ Petition (S/S) No. 1662 of 2021, Rajan Singh Gusain vs. State of

Uttarakhand and others.

7. In Criminal Revision No. 777 of 2019, Ranveer Singh vs. State of Uttarakhand.

8. In Criminal Revision No. 329 of 2017, Akbar and others vs. State of Uttarakhand

and another.
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(click to open)

Click to Open
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9. In Writ Petition (M/S) No. 2520 of 2022, Charan Singh and others vs. Smt. Vimla

Devi and others.

10. In Bail Cancellation Application No. 4 of 2020, Sunil Yadav vs. State of

Uttarakhand and another.

11. In Criminal Revision No. 286 of 2022, Satya Prakash Naithani vs. State of

Uttarakhand and others.

12. In Criminal Revision No. 661 of 2022, Charanjeet Sood vs. State of Uttarakhand

and others.

13. 

14. In Writ Petition (M/S) No. 2314 of 2022, Odisha State Financial Corporation vs.

Vigyan Chemical Industries and others.

15.In Writ Petition (S/S) No. 331 of 2022, Khushal Singh vs. Union of India and others along

with WPSS No. 431 of 2022, Khushal Singh vs. Union of India and others.

16. In Writ Petition (M/S) No.2554 of 2021, Smt. Vimlesh Pathak and others vs. Ashish

Govind Prasad and others.

17. In Criminal Revision No. 396 of 2017, Shri Gajendra Singh vs. Smt. Reena Balmiki

and another.

18. In Writ Petition (Criminal) No. 1721 of 2022, Kishan Chand vs. State of

Uttarakhand and others.

19. In Writ Petition (Criminal) No. 1959 of 2022, Yogesh Kumar vs. State of

Uttarakhand and others.

20. In Writ Petition (M/S) No. 2999 of 2022, Jagir Singh and others vs. Smt. Kulwant
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IN THE HIGH COURT OF UTTARAKHAND  


AT NAINITAL 
 


         THE HON’BLE SRI JUSTICE ALOK KUMAR VERMA 
 


15th DECEMBER, 2022 
 


SECOND BAIL APPLICATION NO.248 OF 2022 
 


Between:  
 
Deepak Sharma          …Applicant 
 


 
and  
 
State of Uttarakhand.                …Respondent 


 
 


Counsel for the Applicant   : Mr. Pawan Mishra, Advocate. 
          
 


Counsel for the State         :   Mr. Lalit Miglani, Assistant   
      Government Advocate. 
 


 
Hon’ble Alok Kumar Verma,J. 
 
  The present Second Bail Application has been filed for 


grant of regular bail in connection with the First Information Report 


No.81 of 2021, registered with Police Station Muni-ki-Reti, District 


Tehri Garhwal, for the offence under Section 8/20/60 of the 


Narcotic Drugs and Psychotropic Substances Act, 1985 (hereinafter 


referred to as ‘Act, 1985’). 


 
2.  The First Bail Application No.360 of 2022 was rejected 


by the Co-ordinate Bench on 12.10.2022. 


 
3.  Facts, to the limited extent necessary, are that on 


02.10.2021, Sub-Inspector Vikas Shukla along with other police 


personnel, were present for a checking in the area of their Police 


Chowki, where he received a secret information that two persons 


are coming in a Maruti Zen car, bearing Registration No.UA07-4014 


carrying ‘Charas’, and, they can be apprehended, if raid is 


conducted. Accordingly, a raid was conducted. The said vehicle was 


intercepted. The police party found that two persons were sitting in 


the said car. The present applicant was sitting on the seat next to 
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the driver. On enquiry, they disclosed their names and addresses. 


They disclosed that they were carrying Charas. Sub-Inspector Vikas 


Shukla apprised their legal rights whether they wish to be searched 


in the presence of a Magistrate or a Gazetted Officer. The present 


applicant gave his consent for being searched before any Officer. At 


about 20.08 hrs, Mr. R.K. Chamoli, Circle Officer of Police, Narendra 


Nagar, was informed by Sub-Inspector Vikas Shukla on his mobile 


number 9411112788. After twenty minutes, Mr. R.K. Chamoli came 


at the spot. A search was conducted in his presence. Charas was 


recovered from the personal search of the present applicant. On 


weighing, the weight of Charas recovered from the present 


applicant was found to be 1 kg 170 grams. The said car was also 


searched. During the search of the said car, an electronic scale was 


recovered. In spite of an endeavour, no public witness could be 


secured. Videography was also done on the spot. The said 


recovered contraband was sent to the Forensic Science Laboratory 


for chemical examination. After completion of the investigation, 


charge-sheet was filed. 


 
4.  Heard Mr. Pawan Mishra, learned counsel for the 


applicant and Mr. Lalit Miglani, learned AGA for the State. 


 
5.  Mr. Pawan Mishra, learned counsel for the present 


applicant – accused, submitted that the applicant is an innocent 


person; he has been falsely implicated; nothing was recovered from 


the possession of the present applicant; the secret information was 


received by a non-gazetted officer, therefore, the provisions of 


Section 42 of the said Act, 1985 would be applicable, whereas, the 


provisions of Section 42 have not been complied with. 


 
6.  In support of the said submissions, Mr. Pawan Mishra, 


Advocate, has relied upon the judgments of the Hon’ble Supreme 


Court in “G. Srinivas Goud vs. State of A.P.” (2005) 8 SCC 


183, “Darshan Singh vs. State of Haryana, (2016) 14 SCC 


358 and “Sekhar Suman Verma vs. Superintendent of 


Narcotics Control Bureau and Another” (2016) 11 SCC 368. 
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7.  Mr. Lalit Miglani, learned counsel for the State, opposed 


the Second Bail Application and submitted that the present Second 


Bail Application is not maintainable. 


8.  On 12.10.2022, Mr. Pawan Mishra, Advocate, had 


argued before the Co-ordinate Bench, “It is a case of non-


compliance of Section 42 of the Act, because the Officer, who was 


heading the raiding team was not an Officer authorized under 


Section 41 of the Act. He was an Officer, who could have conducted 


search under Section 42 of the Act, but, he did not give a report of 


search as required under Section 42 of the Act.”  


9.  On the said date, i.e. on 12.10.2022 Mr. Lalit Miglani, 


learned counsel for the State, had submitted, “It is not a case of 


application of Section 42 of the Act. In fact, it is a case of recovery 


from personal search and the applicant was given an option to be 


searched before the Magistrate or the Gazetted Officer.”  


 
10.  On 12.10.2022, the Co-ordinate Bench had made the 


following order:- 


“6. It is true that the raiding team was being headed 


 by one Sub-Inspector, but the fact remains that  before 


recovery the Gazetted Officer was called.  


7. Under Rule 76 of the U.P. Narcotics Drugs Rules, 


1986, all gazetted officers of police may exercise the 


powers under sub-Section (2) of Section 41 of the Act.  


8. In the case of Sekhar Suman Verma Vs. 


Superintendent of Narcotics Control Bureau and 


another, (2016) 11 SCC 368, the Hon’ble Supreme 


Court referred to the judgment in the case of M. 


Prabhulal Vs Assistant Director, Directorate of 


Revenue Intelligence, (2003) 8 SCC 449, wherein it 


is held that when a search is conducted by the gazetted 


officer himself acting under Section 41 of the Act, it was 


not necessary to comply all the requirements of Section 


42 of the Act. 







4 
 


 9. It is true that when the vehicle was intercepted, till 


that moment there was no gazetted officer, but the 


search was made in the presence of the gazetted officer. 


Therefore, there is no question of application of Section 


42 of the Act. 


 10. The recovery was made from the personal search. 


The applicant was given option under Section 50 of the 


Act. The allegedly recovered quantity is commercial. 


 11. Having considered, this Court is of the view that it is 


not a fit case for bail. Accordingly, the bail application 


deserves to be dismissed.  


12. The bail application is dismissed.” 


 
11.  As per the Table preferred in terms of Section 2(xxiii-a) 


and Section 2 (vii-a) of the said Act, 1985, 100 grams of Charas is 


small quantity and greater than 1 kg Charas is commercial quantity 


(Entry No.23). 


 
12.   The preamble of the Act, 1985 shows that the object of 


this Act is to consolidate and amend the law relating to narcotic 


drugs and to make stringent provisions for the control and 


regulation of operations relating to narcotic drugs and psychotropic 


substances etc. 


 
13.   At this stage, it seems appropriate to notice to the 


provision of Section 37 of the Act, 1985. The provision of Section 


37 of the Act, 1985 is to the following effects:- 


 “Section 37:- Offences to be cognizable and non-


bailable—(1) Notwithstanding anything contained in the 


Code of Criminal Procedure, 1973 (2 of 1974),—  


(a) every offence punishable under this Act shall be 


cognizable; 


(b) no person accused of an offence punishable for 


offences under Section 19 or Section 24 or Section 27A 
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and also for offences involving commercial quantity shall 


be released on bail or on his own bond unless— 


(i) the Public Prosecutor has been given an opportunity 


to oppose the application for such release, and 


(ii) where the Public Prosecutor opposes the application, 


the court is satisfied that there are reasonable grounds 


for believing that he is not guilty of such offence and 


that he is not likely to commit any offence while on bail. 


(2) The limitations on granting of bail specified in clause 


(b) of sub-section (1) are in addition to the limitations 


under the Code of Criminal Procedure, 1973 (2 of 1974), 


or any other law for the time being in force, on granting 


of bail”. 


 
14.   Section 37 of the Act, 1985 contains specific provisions 


with regard to grant of bail in respect of certain offences 


enumerated under the said Section. They are- (i) In the case of a 


person accused of an offence punishable under Section 19, (ii) 


under Section 24, (iii) under Section 27-A, and (iv) for offences 


involving commercial quantity.  


 
15.   The accusation in the present case is with regard to the 


commercial quantity. Once the public prosecutor opposes the 


application for bail to a person accused of the enumerated offences, 


in case, the Court proposes to grant bail to such a person, two 


conditions are to be mandatorily satisfied in addition to the normal 


requirements under the provisions of the Code of Criminal 


Procedure, 1973 or any other enactment, (i) the Court must be 


satisfied that there are reasonable grounds for believing that the 


person is not guilty of such offence. In Criminal Appeal No(s) 


154-157 of 2020, State of Kerala Vs. Rajesh and others, the 


Hon’ble Supreme Court has held on 24.01.2020 that the expression 


“reasonable grounds” means something more than prima facie 


grounds, and (ii) that person is not likely to commit any offence 


while on bail. It is the mandate of the legislature which is required 


to be followed. The non-obstante clause with which this Section 
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starts should be given its due meaning and clearly it is intended to 


restrict the powers to grant bail. To check the menace of dangers 


drugs and psychotropic substances flooding the market, the 


Parliament has provided that the person accused of the offences 


under the Act should not be released on bail during the trial unless 


the mandatory conditions provided under Section 37 of the Act, 


1985 are satisfied. 


 
16.   In State of M.P. Vs. Kajad, (2001) 7 SCC 673, the 


Hon’ble Supreme Court has held that negation of bail is the rule 


and its grants an exception under (ii) of clause (b) of Section 37(1) 


of the Act, 1985. 


 
17.   In Criminal Appeal No(s) 154-157 of 2020 (Supra) 


the Hon’ble Supreme Court has held that liberal approach in the 


matter of bail under the N.D.P.S. Act is uncalled for.  


 
18.   Therefore, it is quite clear that an order of bail cannot be 


granted in an arbitrary or fanciful manner. In the light of the facts 


and circumstances of the present case, it cannot be said that 


mandatory conditions, as mentioned above, have been satisfied. 


From the perusal of the evidence, collected during investigation so 


far, it prima facie appears that the applicant was involved in this 


offence. No reason is found to falsely implicate the applicant. 


Therefore, there is no good ground to release the applicant on bail 


at this stage.  


 
19.   In State of Madhya Pradesh Vs. Kajad, (2001)7 SCC 


673, the Hon’ble Supreme Court has held that it is true that 


successive bail applications are permissible under the changed 


circumstances. But without the change in the circumstances, the 


second bail application would be deemed to be seeking review of 


the earlier judgment which is not permissible under criminal law.  
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20.  In State of Maharashtra Vs. Captain Buddhikota 


Subha Rao, AIR 1989 SC 2292, the Hon’ble Supreme Court has 


observed, “…..Once that application was rejected there was no 


question of granting a similar prayer. That is virtually overruling the 


earlier decision without there being a change in the fact-situation. 


And when we speak of change, we mean a substantial one which 


has a direct impact on the earlier decision and not merely cosmetic 


changes which are of little or no consequence. ……”  


 
21.  Therefore, it is not open to the applicant to make 


successive bail applications even on the grounds already rejected 


by the Co-ordinate Bench earlier.  


 
22.   On overall consideration of the application and also in 


the fact that any change in circumstances is not established, after 


rejection of the first bail application on merit, I do not find any 


change in circumstances to entertain present second bail 


application. The second bail application does not deserve to be 


entertained. Consequently, the present Second Bail Application is 


rejected. 


 
23.   It is clarified that the observations made regarding the 


bail application is limited to the decision, in the light of the facts, 


provided by the parties at this stage, as to whether the bail 


application should be allowed or not. The said observations shall 


not effect the trial of the case.” 


 
 


 


 


 


 


___________________ 
ALOK KUMAR VERMA, J. 


 


 
Dt: 15th December, 2022 
Pant/  





		15th DECEMBER, 2022






HIGH COURT OF UTTARAKHAND AT NAINITAL 
 
 


Bail Cancellation Application No. 3 of 2022 
 
Gita Ram Nautiyal                      ….....Applicant 


   
Versus 


            
State of Uttarakhand and another         ….….Respondents 
        
 
Present:-  


Mr. Kishore Kumar, Advocate holding brief of Mr. N.K. 
Papnoi, Advocate for the applicant. 
Mr. Pankaj Joshi, Brief Holder for the State/respondent no.1. 
Mr. C.K. Sharma, Advocate for respondent no.2. 


 
Hon’ble Ravindra Maithani, J. (Oral) 


  Private respondent Chandra Sekhar Kargeti 


has been granted bail in Case Crime No.102 of 2016, 


under Sections 3(1)(p) and 3(1)(q) of the Scheduled Castes 


and Scheduled Tribes (Prevention of Atrocities) Act, 1989 


(for short, “the SC/ST Act”), Police Station Vasant Vihar, 


District Dehradun on 24.11.2021 in Bail Application 


No.2118 of 2021, Chandra Sekhar Kargeti vs. State of 


Uttarakhand, by the court of Special Judge (Scheduled 


Castes and Scheduled Tribes (Prevention of Atrocities) 


Act, 1989)/Vth Additional Sessions Judge, Dehradun. The 


applicant seeks cancellation of the bail.   


2.  Heard learned counsel for the parties and 


perused the record.  
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3.  This case has a history. Facts briefly stated are 


as follows:-  


(i) In Case Crime No.102 of 2016, under 


Sections 3(1)(p) and 3(1)(q) of the SC/ST 


Act, Police Station Vasant Vihar, District 


Dehradun. After investigation, charge-


sheet was submitted against the private 


respondent. Based on which, on 


30.01.2017, cognizance was taken, which 


is basis of Special Sessions Trial No.04 of 


2017, State vs. Chandra Shekhar, in the 


court of Sessions Judge/Special Judge 


SC/ST Act), Dehradun.  


(ii) The cognizance and summoning order 


dated 30.01.2017 was challenged by the 


private respondent in Criminal Misc. 


Application (C-482) No.576 of 2017 before 


this Court (“the first petition”).  


(iii) The first petition was rejected vide order 


08.08.2018 with a cost of `2 Lacs.  


(iv) This order dated 08.08.2018 was further 


challenged by the private respondent 
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before the Hon’ble Supreme Court in 


Special Leave to Appeal (Crl.) No.6939 of 


2018 (“the first SLP”), which was 


dismissed on 20.10.2021, but the cost 


was made easy.  


(v) In the first SLP, the Hon’ble Supreme 


Court vide order dated 20.10.2021 gave 


the liberty to the private respondent to 


approach the concerned court within two 


weeks from that date and till then, 


directions were issued that no coercive 


action shall be taken against him.  


(vi) The private respondent filed review 


against the order dated 20.10.2021, 


passed in the first SLP. It was dismissed 


on 11.01.2022.  


(vii) The private respondent moves this Court 


seeking anticipatory bail, which was 


registered ABA No.230 of 2021. 


(viii) The anticipatory bail application filed by 


the private respondent was disposed of on 


26.10.2021. Certain directions were given 
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to the private respondent to appear before 


the lower court with the further 


observation that if the private respondent 


appears and move an application seeking 


bail, the court will decide the said bail 


application, as per the law laid down by 


the Hon’ble Supreme Court in the case of 


Satendra Kumar Antil vs. Central Bureau 


of Investigation and another, 2021 SCC 


Online SC 922 


(ix) The private respondent moved an 


anticipatory bail application no.2119 of 


2021 in the court of Special Judge, 


Scheduled Castes and Scheduled Tribes 


(Prevention of Atrocities) Act, 1989/ Vth 


Additional Sessions Judge, Dehradun, 


which was rejected on 23.11.2021. The 


court in that order also observed that the 


regular bail application of the private 


respondent would be decided on 


24.11.2021 and shall be heard without 


the private respondent having been taken 


into custody as per the directions of 
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Hon’ble Supreme Court in the case of 


Satender Kumar Antil (supra). On 


24.11.2021, the court granted bail to the 


private respondent.  


(x)  The  order dated 26.10.2021, passed 


by this Court in ABA No.230 of 2021 was 


challenged by the applicant before the 


Hon’ble Supreme Court in SLP (Crl.) 


No.30317 of 2021 (“the second SLP”), 


which was decided on 03.01.2022, the 


Hon’ble Court passed the following order:- 


“Permission to file special leave 


petition is granted.  


We dispose of this special leave 


petition by stating that the Trial Court 


must  decide the bail application on its 


own merits and in accordance with law 


uninfluenced by the order impugned in 


this special leave petition dated 


26.10.2021. 


If the Trial Court has already passed 


the order, it is open to the challenge that 


order before the appropriate forum. 


Pending applications, if any, stand 


disposed of.” 







 6 


4.  Learned counsel for the applicant would 


submit that in the instant case the applicant ought to 


have been taken into custody because the offences falls 


into the category “C” of the offences as specified by the 


Hon’ble Supreme Court in the case of Satendra Kumar 


Antil (supra).  


5.  It is argued that the court below did commit an 


error in treating the offence as one falling under the 


category “A”. 


6.  Learned counsel would argue that, in fact, in 


the case of Satendra Kumar Antil (supra), while 


categorizing the offences under category “C”, the last word 


“etc” has been used. It according to learned counsel, 


means that all the offences under the Special Acts are 


included therein. Therefore, it is argued that the bail 


order dated 24.11.2021, which is passed without taking 


the private respondent into custody, is bad in the eyes of 


law. Learned counsel has also referred to the principle of 


law as laid down in the case of Niranjan Singh and 


another vs. Prabhakar Rajaram Kharote and other, 


(1980)2 SCC 559. 
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7.  In the case of Niranjan Singh (supra), the 


Hon’ble Supreme Court discussed the word “custody” and 


in para 8 observed as hereunder:- 


“8. Custody, in the context of Section 439, (we 


are not, be it noted, dealing with anticipatory bail 


under Section 438) is physical control or at least 


physical presence of the accused in court coupled with 


submission to the jurisdiction and orders of the court.” 


8.  The Hon’ble Supreme Court in the case of 


Niranjan Singh (supra) observed, “He can be in custody 


not merely when the police arrests him, produces him 


before a Magistrate and gets a remand to judicial or 


other custody. He can be stated to be in judicial 


custody when he surrenders before the court and 


submits to its directions. …………....” 


9.  On the other hand, learned counsel appearing 


for the private respondent would submit that if an 


accused appears before the court, it tantamount to 


custody, no formal order, as such are required. Learned 


counsel would submit that what would be the ultimate 


result? Had the bail application of the private respondent 


been rejected by the court below? It is submitted that 


eventuality the private respondent would have been taken 


into custody.  
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10.  It is argued that no illegality has been 


committed in the matter. Learned counsel placed reliance 


on the principle of law as laid down in the case of 


Sandeep Kumar Bafna vs. State of Maharashtra and 


another, (2014)16 SCC 623.  


11.  In the case of Sandeep Kumar Bafna (supra), 


the Hon’ble Supreme Court referred to various judgments 


on the point. The law laid down in the case of Niranjan 


Singh (supra) has been followed in this case. In para 24 


and 33, Hon’ble Supreme Court observed as hereunder:- 


“24. In this analysis, the opinion in the 


impugned judgment [Sundeep Kumar Bafna v. State of 


Maharashtra, Criminal Bail Application No. 206 of 


2014, order dated 6-2-2014 (Bom)] incorrectly 


concludes that the High Court is bereft or devoid of 


power to jurisdiction upon a petition which firstly 


pleads surrender and, thereafter, prays for bail. The 


High Court could have perfunctorily taken the 


appellant into its custody and then proceeded with the 


perusal of the prayer for bail; in the event of its coming 


to the conclusion that sufficient grounds had not been 


disclosed for enlargement on bail, necessary orders for 


judicial or police custody could have been ordained. A 


Judge is expected to perform his onerous calling 


impervious of any public pressure that may be brought 


to bear on him. 


33. In conclusion, therefore, we are of the 


opinion that the learned Single Judge erred in law in 


holding that he was devoid of jurisdiction so far as the 
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application presented to him by the appellant before us 


was concerned. Conceptually, he could have declined 


to accept the prayer to surrender to the Court's 


custody, although, we are presently not aware of any 


reason for this option to be exercised. Once the prayer 


for surrender is accepted, the appellant before us 


would come into the custody of the Court within the 


contemplation of Section 439 CrPC. The Sessions Court 


as well as the High Court, both of which exercised 


concurrent powers under Section 439, would then have 


to venture to the merits of the matter so as to decide 


whether the applicant-appellant had shown sufficient 


reason or grounds for being enlarged on bail.” 


12.  On another aspect, learned counsel for the 


private respondent would submit that the offence in the 


instant case does not fall in the category “C” as specified 


by the Hon’ble Supreme Court in the case of Satendra 


Kumar Antil (supra). Learned counsel would submit that 


in category “C” the word “etc” as used at the end does not 


mean to include all the Special Acts. But, it is argued that 


the word “etc” would qualify only such Special Acts which 


contain stringent provisions for bail. It is argued that the 


SC/ST Act does not make any stringent provisions for 


bail. The bail in the cases under SC/ST Act is governed 


by the provisions of the Code of Criminal Procedure Act, 


1973.  
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13.  Had the private respondent been taken into 


custody on 24.11.2021, when his bail application was 


heard? Admittedly, he was present before the court on 


that date.  


14.    In so far as the question of custody is 


concerned, in the case of Niranjan Singh (supra), the 


Hon’ble Supreme Court, in para 8, categorically observed 


that custody means physical control or at least physical 


presence of the accused in court coupled with 


submission to the jurisdiction and answer it. The word 


coupled with had significance. Mere presence perhaps 


may not tantamount to custody. In para 9, the Hon’ble 


Supreme Court further qualified it and observed that, “He 


can be stated to be in judicial custody when he 


surrenders before the court and submits to its 


directions.”  It is not mere presence, but an expression 


of surrender and seeking directions. This is what is 


reiterated by the Hon’ble Supreme Court in the case of 


Sandeep Kumar Bafna (supra).       


15.  In the instant case, as stated, admittedly the 


private respondent appeared before the court on 


24.11.2021, but did he express intention to surrender to 


the directions of the court? There is no such record, as 
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such. The court leaves this issue at it without 


determining factually, as to whether the applicant was in 


custody or not? 


16.  The question which falls for consideration is as 


to whether the word “etc.” used in category “C” offences, 


as classified in the case of Satendra Kumar Antil (supra), 


include the offence under the provisions of the SC/ST 


Act. 


17.   In para 3 in the judgment of Satendra Kumar 


Antil (supra) the Hon’ble Supreme Court categorized the 


cases into four categories as hereunder:- 


“3. We are inclined to accept the guidelines and 


make them a part of the order of the Court for the 


benefit of the courts below. The guidelines are as 


under: 


“Categories/Types of Offences 


(A) Offences punishable with imprisonment of 7 


years or less not falling in Categories B and D. 


(B) Offences punishable with death, 


imprisonment for life, or imprisonment for more than 7 


years. 


(C) Offences punishable under Special Acts 


containing stringent provisions for bail like NDPS 


(Section 37), PMLA (Section 45), UAPA [Section 43-


D(5)], Companies Act [Section 212(6)], etc. 


(D) Economic offences not covered by Special 


Acts.” 







 12 


18.  Under category “C” certain specified Special 


Acts have been mentioned in the case of Satendra Kumar 


Antil (supra), but before the Special Acts are detailed, the 


opening words are important, they are, “offences 


punishable under Special Acts containing stringent 


provisions for bail like” and at the end of this clause “C” 


a word “etc” is used. According to the Oxford English 


Dictionary, the word “etc” means “et cetera”. It means, 


and other similar things; and so on.  


19.  In fact, in the case of M/s Glamour Cuttack vs. 


State of Odisha, STREV  No.8 of 2013, for the State of 


Orissa, in para 11 to 15 of the judgment, the word “etc” 


has been discussed as hereunder:-   


“11. The word "etc." has been defined in Collins 


Thesaurus of English Language, 3rd Edition 2008, 


Page-343 as "and so on, and so forth etc.". In legal 


parlance, if one turns to Black's Law Dictionary (8th 


Edition, 2004) p 592 the expression et cetera has been 


defined as "and other things; the term usually indicates 


additional, unspecified items in a series". 


12. Turning to the Indian context The Law Lexicon of 


P. Ramanatha Aiyar (Second Edition Reprint 2008 


Page-678), defines it thus: 


"Etc or & C. is an abbreviation of Et Cetera, and 


therefore may mean and others, and so forth; and the 


rest; other things; of the same character, or only those 


things ejusdem generis. Custom, the intention of the 







 13 


parties, the context, and the manner and place in 


which the abbreviation is used may govern its meaning; 


but where it can have one certain meaning, it will be 


given that meaning; although as sometimes used it is 


considered as meaningless and without effect, and is 


often disregarded as surplusage (Cyc)." 


13. In Rajagopala Pandarathar v. Thirupathia 


Pillai AIR 1923 Madras 511 the words used in the 


mortgage-deed, on which the suit was based, came for 


interpretation. The question was whether the residence 


of the first defendant was included in the description 


contained in the decree? The plaintiff sought to rely on 


the word 'et cetera' occurring in the following line in the 


mortgage-deed to contend that the defendant's 


residence would be included and cold: 


"4......I possess in the waste lands, poramboke and 


other lands attached thereto, all kinds of trees, topes, 


wells, ponds, tank-bunds, fruit trees, wood trees, foot- 


paths, elevated and low portions, etc., be they a little 


more or a little less, have been given as security." 


14. The Madras High Court did not agree with the 


Plaintiff's contention and held: 


"6....But the only argument advanced is that the palace 


building must be regarded as included in the 


expression 'the remaining lands' or 'poramboke and 


other lands' or the words 'etc.' I find it impossible to 


hold that the words 'the remaining lands' or 


'poramboke and other lands attached thereto 


(remaining lands)' can be regarded as including the 


residential building of the Zamindar. 


Turning to the words 'etc.,' they follow an enumeration 


of specific things beginning with "all kinds of trees" 


having some characteristic, and the words should be 


restricted to things of the same nature as those which 



https://indiankanoon.org/doc/1438165/
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have been already mentioned. In such a case the rule 


of ejusdem generis will apply and the residential 


building cannot be said to be ejusdem generis with the 


things already enumerated." 


15. In K.V. Mathew v. District Manager, Telephones, 


Ernakulum, AIR 1984 Ker 40, the High Court was 


considering the expression 'institution' and in the 


context of scope of the expression, it was held that "the 


word et cetera does not share the character of an 


inclusive definition and cannot therefore enlarge the 


scope of the expression 'institution'” 


(emphasis supplied) 


20.  The literal meaning of the word “etc” with the 


discussion, as quoted hereinabove makes it abundantly 


clear that when the word “etc” is used it is used for 


similar kinds of things or only those things which are 


ejusdem generis with the things already enumerated. The 


rule of ejusdem generis was discussed by the Hon’ble 


Supreme Court in the case of Maharashtra University of 


Health Sciences and others vs. Satchikitsa Prasarak 


Mandal and others, (2010)3 SCC 786. In paragraph 


27, 28, 31 and 32 of the judgment, the Hon’ble Supreme 


Court observed as hereunder:-      


“27. The Latin expression “ejusdem generis” which 


means “of the same kind or nature” is a principle of 


construction, meaning thereby when general words in a 


statutory text are flanked by restricted words, the 


meaning of the general words are taken to be restricted 



https://indiankanoon.org/doc/1354303/
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by implication with the meaning of the restricted 


words. This is a principle which arises “from the 


linguistic implication by which words having literally a 


wide meaning (when taken in isolation) are treated as 


reduced in scope by the verbal context”. It may be 


regarded as an instance of ellipsis, or reliance on 


implication. This principle is presumed to apply unless 


there is some contrary indication, see Glanville 


Williams, The Origins and Logical Implications of the 


Ejusdem Generis Rule, 7 Conv (NS) 119. 


28. This ejusdem generis principle is a facet of the 


principle of noscitur a sociis. The Latin maxim noscitur 


a sociis contemplates that a statutory term is 


recognised by its associated words. The Latin word 


“sociis” means “society”. Therefore, when general words 


are juxtaposed with specific words, general words 


cannot be read in isolation. Their colour and their 


contents are to be derived from their context. (See 


similar observations of Viscount Simonds in Attorney 


General v. Prince Ernest Augustus of Hanover [1957 


AC 436 : (1957) 2 WLR 1 : (1957) 1 All ER 49 (HL)] , AC 


at p. 461.) 


31. This Court while construing the principle of 


ejusdem generis laid down similar principles 


in Kavalappara Kottarathil Kochuni v. State of 


Madras [AIR 1960 SC 1080] . A Constitution Bench of 


this Court in Kochuni [AIR 1960 SC 1080] speaking 


through Subba Rao, J. (as His Lordship then was) 


opined: (AIR p. 1103, para 50) 


“50. … The rule is that when general words 


follow particular and specific words of the same 


nature, the general words must be confined to the 


things of the same kind as those specified. But it is 


clearly laid down by decided cases that the specific 


words must form a distinct genus or category. It is 


not an inviolable rule of law, but is only permissible 







 16 


inference in the absence of an indication to the 


contrary.” 
 


 
32. Again this Court in another Constitution Bench 


decision in Amar Chandra Chakraborty v. Collector of 


Excise (1972) 2 SCC 442 : AIR 1972 SC 1863, speaking 


through Dua, J. reiterated the same principles in para 


9, at p. 1868 of the Report. On the principle of ejusdem 


generis, the learned Judge observed as follows: (SCC p. 


447, para 9) 
 


“9. … The ejusdem generis rule strives to reconcile 


the incompatibility between specific and general words. 


This doctrine applies when (i) the statute contains an 


enumeration of specific words; (ii) the subjects of the 


enumeration constitute a class or category; (iii) that 


class or category is not exhausted by the enumeration; 


(iv) the general term follows the enumeration; and 


(v) there is no indication of a different legislative 


intent.”” 


21.  The rule of ejusdem generis has also been 


discussed by the Hon’ble Supreme Court in the case of 


Rajasthan State Electricity Board, Jaipur vs. Mohan Lal 


and others, AIR 1967 SC 1857. The Hon’ble Supreme 


Court in para 4 of the judgment observed as hereunder:- 


“4. In our opinion, the High Courts fell into an 


error in applying the principle of ejusdem generis when 


interpreting the expression “other authorities” in Article 


12 of the Constitution, as they overlooked the basic 


principle of interpretation that, to invoke the 


application of ejusdem generis rule, there must be a 


distinct genus or category running through the bodies 
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already named. Craies on, Statute Law summarises the 


principle as follows: 


“The ejusdem generis rule is one to be 


applied with caution and not pushed too far…. 


To invoke the application of the ejusdem generis 


rule there must be a distinct genus or category. 


The specific words must apply not to different 


objects of a widely differing character but to 


something which can be called a class or kind of 


objects. Where this is lacking, the rule cannot 


apply, but the mention of a single species does 


not constitute a genus [Craies on Statute Law, 


6th Edn, p 181] .” 


Maxwell in his book on ‘Interpretation of Statutes’ 


explained the principle by saying: “But the general 


word which follows particular and specific words of the 


same nature as itself takes its meaning from them, and 


is presumed to be restricted to the same genus as 


those words …. Unless there is a genus or category, 


there is no room for the application of the ejusdem 


generis doctrine [Maawell on Interpretation of Statutes, 


11th Edn pp 326, 327] ”. In United Towns Electric Co., 


Ltd. v. Attorney-General for Newfoundland [(1939) I 


AER 423] , the Privy Council held that, in their opinion, 


there is no room for the application of the principle of 


ejusdem generis in the absence of any mention of a 


genus, since the mention of a single species — for 


example, water rates — does not constitute a genus. In 


Article 12 of the Constitution, the bodies specifically 


named are the Executive Governments of the Union 


and the States, the Legislatures of the Union and the 


States, and local authorities. We are unable to find any 


common genus running through these named bodies, 


nor can these bodies be placed in one single category 


on any rational basis. The doctrine of ejusdem generis 


could not, therefore, be, applied to the interpretation of 


the expression “other authorities” in this article.” 
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22.  In view of the settled law, the meaning of the 


word “etc.” under such context, is not unguided, but it is 


qualified always subject to what precedes it.  


23.  In category “C” as defined in the case of 


Satendra Kumar Antil (supra),  various Special Acts have 


been made, but they are not Special Act alone, they are 


also qualified. Those Special Acts are qualified with the 


words, “containing stringent provisions for bail like”. 


Therefore, the word “etc.” is qualified with only such 


Special Acts, which contained stringent provisions for 


bail. Therefore, it may not be the intention of legislature 


to interpret “etc” used in category “C” so as to mean each 


and every Special Act. The word “etc” in category “C” in 


the case of Satendra Kumar Antil (supra) has to be 


interpreted to include only such Special Acts which have 


stringent provisions for bail. In the case of SC/ST Act 


there is no such stringent provision. Therefore, this Court 


concludes that SC/ST Act does not fall into the category 


“C”. 


24.  In view of what is stated hereinbefore, this 


Court is of the view that the court below did not commit 
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any error while passing the impugned order. The bail 


order is in accordance with law. Therefore, the bail 


cancellation application deserves to be rejected. 


25.  The bail cancellation application is rejected.         


              (Ravindra Maithani, J.) 
                    01.10.2022  
Sanjay 








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Bail Cancellation Application No. 4 of 2020 
 
 


Sunil Yadav                 ...Applicant 
 


Versus 
            
State of Uttarakhand and another          ...Respondents 
 
Present:-  


Mr. Deep Prakash Bhatt, Advocate for the applicant. 
Mr. Lalit Miglani, A.G.A. for the State. 
Mr. Vipul Sharma, Advocate for the respondent no.2. 
 
 


Hon’ble Ravindra Maithani, J. (Oral) 
 


  The respondent no.2 Vikram Samra (“accused”  


was granted bail on 06.11.2014,  in First Bail Application 


No. 2010 of 2019 in FIR No. 203 of 2019, under Sections 


147, 148, 452, 307,  506, 34 IPC, Police Station Sitarganj, 


District Udham Singh Nagar. Now, the applicant who is 


victim has filed bail cancellation application. 


2.  Heard learned counsel for the parties and 


perused the record. 


3.  In the instant case, initially FIR was filed by the 


wife of applicant on 14.06.2019. According to it, on 


13.06.2019 at 3:00 in the afternoon, some 7-8 persons 


entered in the godown of the applicant and attacked on him 


with sharp edged weapons, sword, etc. The assailants also had 


country made pistols. The applicant got multiple injuries. The 


wife of the applicant intervened. In the meanwhile, the 
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assailants managed to escape. It is this FIR No. 203 of 2019, 


in which, accused was granted bail.  


4.  Cancellation of the bailhas been sought on 


multiple grounds. It is the case of the applicant that based 


on the FIR lodged by the wife of the applicant, charge sheet 


has been submitted and the trial of Sessions Trial No. 217 


of 2019, State Vs. Vikram Samra and others proceeded in 


the court of Additional District and Sessions Judge, 


KhatimaUdham Singh Nagar (“the case”).  In the case, on 


02.03.2020, the applicant appeared in the court for 


evidence, but he was threatened by the accused and 


another with dire consequences if the applicant reveals 


truth before the court and if he does not agree for 


settlement. The applicant filed an application on that date 


before the court in the case. He was provided protection. It 


is also the ground of cancellation of bail that on the same 


date, the car of the applicant was taken away by the police 


on a false information provided by the accused. The car was 


subsequently brought in the court itself by the intervention 


of the concerned court. There are multiple other grounds. It 


is also the case of the applicant that based on the incident 


of 02.03.2020 and other incidents, a complaint was lodged 


by the applicant against the accused and others, which is 


the basis of the Criminal Case No.2745 of 2020, Sunil Yadav 
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Vs. Vikram Samra  and others (“the complaint case”), in 


which on 26.10.2021, cognizance under Sections 195-A and 


506 IPC has been taken against the accused and others.  


 


5.  Learned counsel for the applicant would submit 


that the applicant was brutally attacked by the accused and 


others. On 02.03.2020, the applicant was going to the court 


for his examination, when he was threatened in the court 


premises by the accused and others. The applicant sought 


protection from the court and he was provided protection. 


Learned counsel for the applicant also raised the following 


points in his submissions:- 


(a) On 02.03.2020, the accused and others gave 


a false information to the police with regard 


to the involvement of car of the applicant in 


some offences. The police took away the car 


of the applicant. The applicant was told 


about it by his driver while the applicant 


was still in the court premises. The 


applicant requested the court and it is by 


the intervention of the court, that the car 


was brought before the court premises.  


(b) On 09.09.2019 also, the applicant was 


threatened. During investigation also, when 
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he was in the hospital, the co-accused had 


threatened him, due to which his ward was 


shifted in the hospital. 


(c) Learned counsel for the applicant would 


submit that the court has to make a balance 


between interest of the individual as well as 


the societal interest. It is argued that the 


accused has threatened and interfered with 


the course of justice. Therefore, his bail 


deserves to be cancelled. 


(d) Learned counsel would submit that he has 


been provided police protection. He has been 


examined in the court. His wife PW2 Smt. 


Santa’s examination in chief was recorded. 


Thereafter, under Section 319 of the Code of 


Criminal Procedure, 1973, some other 


accused have been summoned, but the 


proceedings of the court has been stayed by 


the order of the High Court. It is submitted 


that the family members of the applicant, 


including his wife, are under constant threat 


and fear. Therefore, bail deserves to be 


cancelled. 
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6.  On the other hand, learned counsel appearing for 


the accused would submit that the bail once granted cannot 


be cancelled on mere assertion. Learned counsel would 


submit that for cancellation of bail, the conduct of an 


accused post grant of bail may only be relevant. It is argued 


that the accused did not extend any threat to the applicant 


in any hospital. He was in custody. He was granted bail on 


06.11.2019. It is also argued that on 09.09.2019, the 


accused was in custody. He could not  have extended any 


threat on that date to the applicant. Learned counsel raised 


the following points in his submission:- 


(i) On 02.03.2020, due to unavoidable 


circumstances, adjournment was sought on 


behalf of the accused because their counsel 


did not reach for cross-examination. 


(ii) The accused did not protract the trial. In 


fact, it is the applicant and other witnesses, 


who did not appear in the court. On 


03.02.2020 and 10.02.2020, the court had 


noted in its order sheets that despite service 


of summon, the applicant and his wife were 


not appearing in the court. Therefore, 


warrants were issued against them.  
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(iii) On 02.03.2020, the accused did not inform 


the police. Why should he inform the police? 


The call  could have been a hoax call 


because according to the alleged call, there 


were 20 persons, in the vehicle, which 


according to learned counsel for the 


accused, is not possible.  


(iv) A complaint with regard to the incident of 


02.03.2020 was filed by the applicant on 


15.11.2020, on which cognizance was taken 


much later on 30.11.2021. It is argued that 


had there been any threat perception or 


eminent threat perception, the applicant 


could have filed immediate complaint or 


report to the police and thereafter, 


persuaded the court to take cognizance at 


an earlier occasion. It, according to learned 


counsel, reflects that, in fact, the applicant 


and his family members had no sense  of 


threat or fear, but merely to implicate the 


accused in some other case, a plot was 


created by the applicant. 


(v) The protection, which has been granted to 


the applicant is not based on any analysis of 
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threat perception, as required to be done 


under the Witness Protection Scheme as 


formulated in the case of Mahender Chawla 


and others Vs. Union of India, (2019) 14 


SCC 615. 


7.  Learned counsel for the accused would submit 


that the bail protects individual’s liberty, which is granted to 


an accused after considering all the facts. Therefore, while 


considering the application for cancellation of bail, the 


Court should be  much slow and cautious. Learned counsel 


has relied on the principles of law, as laid down in the case 


of Dolat Ram and others Vs State of Haryana, (1995) 1 SCC 


349 and Mehboob Dawood Shaikh Vs. State of 


Maharashtra, (2004) 2 SCC 362. 


8.   In the case of Dolat Ram (supra), the Hon’ble 


Supreme Court elaborated the distinction between the 


rejection of bail and the cancellation of bail. The Hon’ble 


Supreme Court’s observed that “Very cogent and 


overwhelming circumstances are necessary for an order 


directing the cancellation of the bail, already granted. 


Generally speaking, the grounds for cancellation of bail, 


broadly (illustrative and not exhaustive) are: 


interference or attempt to interfere with the due course 


of administration of justice or evasion or attempt to 
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evade the due course of justice or abuse of the 


concession granted to the accused in any manner. The 


satisfaction of the court, on the basis of material placed 


on the record of the possibility of the accused 


absconding is yet another reason justifying the 


cancellation of bail. However, bail once granted should 


not be cancelled in a mechanical manner without 


considering whether any supervening circumstances 


have rendered it no longer conducive to a fair trial to 


allow the accused to retain his freedom by enjoying the 


concession of bail during the trial. ”. 


9.   In the case of Mehboob (supra), the Hon’ble 


Supreme Court accepted an argument made on behalf of the 


appellant in that case that mere assertion of an alleged 


threat should not be utilized as ground for cancellation of 


bail. In para 11 of the judgment, Hon’ble Supreme Court 


observed as hereunder:- 


“11. Learned counsel for the appellant is 


correct on principles that mere assertion of an 


alleged threat to witnesses should not be utilized as 


a ground for cancellation of bail, routinely. 


Otherwise, there is ample scope for making such 


allegation to nullify the bail granted. The Court 


before which such allegations are made should in 


each case carefully weigh the acceptability of the 


allegations and pass orders as circumstances 


warrant in law. Such matters should be dealt with 


expeditiously so that actual interference with the 
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ordinary and normal course of justice is nipped in 


the bud and an irretrievable stage is not reached.” 


 


10.  Bail is a rule, jail an exception. Undoubtedly, bail 


strikes a balance between the individuals freedom and the 


societal interest.  On the one hand, personal liberty of the 


individual is taken care of whereas on the other hand, the 


societal interest is also secured. Insofar as, the criminal 


cases like the instant one is concerned, threat in the mind 


of the witnesses is not an uncommon apprehension. 


11.   In the case of Mahendra Chawla (supra), the 


Hon’ble Supreme Court  has discussed these aspects and 


observed that “notwithstanding the same, the conditions 


of witnesses in the Indian Legal System can be termed 


as “pathetic”. There are many threats faced by the 


witnesses at various stages of an investigation and then 


during the trial of a case. Apart from facing life 


threatening intimidation to himself and to his relatives, 


he may have to face the trauma of attending the court 


regularly.” 


 


12.  The tendency of seeking adjournment after 


examination-in-chief is over has been deprecated by the 


Hon’ble Supreme Court. In the case of Vinod Kumar Vs. 
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State of Punjab (2015) 3 SCC 220, the Hon’ble Supreme 


Court observed that “adjournments are sought on the 


drop of a hat by the counsel, even though the witness is 


present in court, contrary to all principles of holding a 


trial. That apart, after the examination-in-chief of a 


witness is over, adjournment is sought for cross-


examination and the disquieting feature is that the trial 


courts grant time. The law requires special reasons to be 


recorded for grant of time but the same is not taken 


note of.”  


13.  In paragraph 57.3 of the judgment in the case of 


Vinod Kumar (supra), the Hon’ble Supreme Court observed 


as hereunder:- 


“57.3. There is no cavil over the proposition that 


there has to be a fair and proper trial but the duty of the 


court while conducting the trial is to be guided by the 


mandate of the law, the conceptual fairness and above all 


bearing in mind its sacrosanct duty to arrive at the truth 


on the basis of the material brought on record. If an 


accused for his benefit takes the trial on the path of total 


mockery, it cannot be countenanced. The court has a 


sacred duty to see that the trial is conducted as per law. If 


adjournments are granted in this manner it would 


tantamount to violation of the rule of law and eventually 


turn such trials to a farce. It is legally impermissible and 


jurisprudentially abominable. The trial courts are 


expected in law to follow the command of the procedure 


relating to trial and not yield to the request of the counsel 


to grant adjournment for non-acceptable reasons.” 
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14.  It is also true that mere assertions of alleged 


threat may not be a ground to cancel the bail. The court has 


to weigh the acceptability of such assertions, as held in the 


case of Mahender Chawla (supra). 


15.  A few facts are undisputed. 


(i)  On an FIR, lodged by the wife of the 


applicant, the investigation was carried out 


and the accused has been charge sheeted, 


which is basis of the case. According to the 


incident, on 13.06.2019, the applicant was 


mercilessly assaulted by 7-8 persons. The 


medical examination of the applicant 


confirms that he had multiple injuries. He 


had fracture on a bone of skull. There have 


been eyewitnesses of the incident. 


(ii)  The applicant was granted bail in that 


matter on 06.11.2019. 


(iii) On 02.03.2020, the applicant was present in 


the court for examination. His examination-


in-chief was concluded when adjournment 


was sought for cross examination. 
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(iv) On 02.03.2020, the applicant moved an 


application in the case that he is being 


threatened and being pressurized to settle 


the dispute outside the court. 


(v) On 02.03.2020, the court took notice of all 


these factors and directed the police to 


provide protection to the applicant. 


(vi) On 02.03.2020, the court allowed the 


adjournment application filed by the 


accused on Rs.5,000/- costs. The court had 


observed that it appears that the accused 


are trying to protract the trial. 


(vii) A writ petition was filed in this Court by the 


applicant seeking police protection, which 


was Writ Petition (Criminal) No. 901 of 2020 


(“the petition”). In the petition, initially, on 


04.08.2020, the Court directed the 


concerned Police Superintendent to provide 


protection to the applicant and his wife and 


ensure that no harm is caused to them. 


Ultimately, the petition was finally decided 


on 22.02.2022 and in para 6, the Court 


observed as hereunder:- 
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“6. In that view of the matter, we 


allow the writ petition directing the 


respondent Nos.1 and 2 to provide adequate 


police protection to the petitioner and his 


family members under the Witness Protection 


Scheme of the State, and continue to do so 


as long as there is a threat perception to 


the life, liberty and property of the 


petitioner and his family members.”     


                                       (emphasis supplied) 


A statement is given on behalf of the 


applicant that he is still under the 


police protection. Does not it mean that 


the threat perception still persists? 


(viii) The applicant filed a complaint against 


the accused and others with regard to 


the incident dated 09.09.2019 and 


02.03.2020, which is the basis of the 


complaint case. In para 18 of the 


complaint, the applicant has written 


that he has finally been examined, but 


there are five more eyewitnesses and 


since the applicant has elaborated the 


facts, now the accused and others are 


much disturbed and they are extending 


threat to him. 
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(ix) In the complaint case, cognizance has 


been taken on 26.10.2021 under 


Sections 195A and 506 IPC against the 


accused and others. 


(x) In his examination as PW1, the 


applicant told to the court that after 


the incident when he was in the 


hospital, he was threatened by the co-


accused. He complained of it. His room 


was changed in the hospital. During 


argument this fact has been confirmed 


that the room of the applicant in the 


hospital was changed but the reasons 


disclosed by the prosecution are 


different. According to the hospital 


authorities, it was internal 


arrangement in the hospital. 


16.  It is not a case of mere assertions. The fact 


remains that on 02.03.2020, itself the applicant moves an 


application in the court where the case was pending that he 


is being threatened by the applicant and another. This, 


according to the applicant was done in the court premises. 


The applicant has produced the records to show that, in fact 


on that date, his vehicle was taken away by the police, 
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which was brought back due to the intervention of the 


court. It is the case of the applicant that, in fact, he was 


threatened that his vehicle would be involved in some crime.  


17.   It is stated on behalf of the applicant that soon 


after 02.03.2020, the bail cancellation application was 


moved on 18.03.2020. 


18.  Having considered, all these factors together, 


under the circumstances of the case, this Court is of the 


view that definitely the accused has been misusing the 


liberty granted to him by grant of bail. He has been trying to 


interfere with the administration of justice. Apparently, he 


has been extending threats. Therefore, this makes the 


ground for cancellation of bail granted to the accused. 


Accordingly, the bail cancellation application deserves to be 


allowed. 


19.  The bail cancellation application is allowed. 


20.  The bail granted to the respondent no.2 Vikram 


Samra in instant case is cancelled.  


21.  Let the respondent no.2 be taken into custody 


forthwith. Bail bonds of the respondent no.2 are cancelled 


and sureties are discharged of their liabilities. 
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22.  A copy of this order be sent to the court 


concerned for compliance. 


        (Ravindra Maithani, J.)                                                 
                11.11.2022 


Jitendra 








HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


 
Criminal Misc. Application No. 2471 of 2019 


(Under Section 482 of Cr.P.C.) 
 
 


Pawan Kumar Badoni     …   Applicant 
 


Vs. 
State of Uttarakhand and Another  …  Respondents 
 
Advocate: Mr. Raj Kumar Singh, Advocate, for the applicant. 
 Mr. Subhash Tyagi, Deputy Advocate General, along with Mr. 


Balvinder Singh Thind, Brief Holder, for the State 
 Mr. Piyush Garg, Advocate, for the respondent 
 
Hon’ble Sharad Kumar Sharma, J. 
 


 Though not involving consideration, the learned 


counsel for the applicant since had ventured to put a 


challenge to the proceedings of Criminal Case No. 103 


of 2016, State Vs. Pawan Kumar Badoni, which is being 


tried against him for his alleged involvement in 


commission of offence Under Sections 420, 406, 504 


and 506 of IPC, in a FIR, which was registered against 


him being FIR No. 103 dated 14th September 2016, 


which was registered at Police Station, Vasant Vihar, 


district Dehradun on which the investigation was 


carried and a Chargesheet, being Chargesheet No. 13 


of 2017 dated 4th February 2017, was submitted by 


the Investigating Officer, on which the cognizance have 


been taken by the Court of learned 2nd Judicial 


Magistrate, Dehradun by an order dated 21st March 


2017.  


 


2. A very peculiar argument which has been raised 


by the learned counsel for the applicant. Initially, he 
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had attempted to contend, that the initiation of the 


criminal proceedings is bad in the eyes of law, because 


there was already a pending 138 proceeding.  


 


3. Later on, when the arguments proceeded further, 


it was argued, that the institution of the proceedings 


itself belies the arguments which had been extended 


by the learned counsel for the applicant. As the FIR, on 


which the cognizance have been taken, resulting into a 


registration of Criminal Case No. 103 of 2016, is as a 


consequence of an earlier instituted FIR dated 14th 


September 2016, and the registration of the complaint 


case is much later thereafter i.e. on 17th October 2016 


whereby two Complaint Cases, being Complaint Case 


No. 4204 of 2016 and Complaint Case No. 4205 of 


2016 were got instituted by the respondent under 


Section 138 of the Negotiable Instruments Act. Hence, 


the argument, which was initially attempted to be 


extended by the learned counsel for the applicant is 


foiled, as the institution of the complaint proceedings 


since being subsequent to the FIR, it will not have any 


adverse bearing on it.  


 


4. There is another reason, that the act and action 


which has been complained of in the complaint 


proceedings is falling within the scope of Section 138 of 


the Negotiable Instruments Act, which would be 


confined to for taking an action under a special Act in 


an event of dishonour of cheque. Because the 


proceedings for dishonour of cheque in itself will not 


entail, a trial of an applicant for an act of malicious 
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intent of committing a criminal offence, for which the 


FIR, already stood registered prior in time i.e. on 14th 


September 2016.  


 


5. The learned counsel for the applicant argues, that 


the subject matter of the complaint proceedings and 


the proceedings on a criminal side are similar hence, 


the criminal case couldn’t be proceeded with.  


 


6. This contention is not acceptable by this Court, for 


the reason being, that the proceedings under Section 


138 of N.I. Act, which is apparently subsequent in 


time, is all together having a different legislative intent, 


to be met with in accordance with the SOR (Statements 


of objects and Reasons) of Negotiable Instruments Act, 


which is absolutely independent in its application to the 


provisions of the general panel action, provided under 


the provisions of Indian Panel Code.  


 


7. The proceedings under the provisions of Indian 


Penal Code in itself will not cloud the proceedings 


under Section 138, maybe that factually it might be 


entailing consideration of same factual controversy 


with regard to the extension of the financial assistance, 


the duping of the opposite party, which is complained 


of in the criminal case.  


 


8. Duping of the financial assistance extended, is 


altogether a different subject matter, than that of the 


dishonor of the cheque, because the very fact, that the 


cheque was issued, would amount to be an admission 
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of an allegation levelled in the criminal proceedings 


since being a proceeding drawn subsequent in time.  


 


9. The learned counsel for the applicant has referred 


to the provisions contained under Section 300 of the 


CrPC, contending thereof that drawing of a subsequent 


proceedings would be barred in the light of the 


provisions contained under Section 300 of CrPC.  


 


10. There are two reasons for not to accept the 


arguments, which had been extended by the learned 


counsel for the applicants. One, the bar of Section 300 


of CrPC as per opinion of this Court would be only 


attracted when there is a prior conviction or acquittal; 


this is not the case at hand. Secondly, the parties to 


the proceedings cannot take the liberty to dissect a 


provision of law and read it, according to its own 


convenience by excluding the principal head, which 


necessitated the legislature to formulate a provision of 


law.  


 


11. The restraint of initiation of a subsequent 


proceeding as per Section 300 of CrPC, is only in an 


event with when there is a conviction or an acquittal, 


which is factually not a case at hand under either of the 


circumstances i.e. under the proceedings under the 


criminal law or under Section 138 of the Negotiable 


Instruments Act and hence Section 300 of CrPC would 


not be attracted under the facts of this case as 


attempted to be attracted by the learned counsel for 


the applicant.  
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12. The learned counsel for the applicant has made 


reference to a judgement as reported in 2022 SCC 


OnLine SC 1010, J. Vedhasingh Vs. R.M. Govindan 


and Others, where the Hon’ble Apex Court has 


referred to the effect of double jeopardy, as a 


consequence of the implications of Section 300(1) of 


CrPC.  


 


13. The principle of double jeopardy dealt with by the 


Hon’ble Apex Court, in the said case, with all due 


reverence at my command, would only be attracted 


when there is a prior adjudication or a determination of 


a liability by a concluded criminal proceedings, and not 


be attracted at the stage when the proceedings are still 


pending and that too under a different act which have 


a different intention to be met with. Hence, the 


judgement relied by the learned counsel for the 


applicant and particularly, when he refers to para 13 of 


the said judgment, which is extracted hereunder, is 


altogether under a different context, wherein it was 


observed that where the allegations are similar and 


that too for the prosecution of the offences under 


Section 138 of the Negotiable Instruments Act, as well 


as that of Section 406 and 420 of the IPC, which are 


similar in nature, this Court is of the view, even if that 


observation is to be remotedly accepted in order to 


attract Section 300(1) of CrPC, since the Hon’ble Apex 


Court has not observed or laid any principle, as to what 


would be the effect of the head of Section 300(1) of 


CrPC, where it refers to “conviction or an acquittal”, 
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the judgement would not be of any avail, as far as the 


present applicant is concerned, to attract the bar to the 


proceedings of Criminal Case No. 103 of 2016, which 


was instituted prior to the complaint proceedings under 


Section 138 of the Negotiable Instruments Act.  Para 


13 of the said judgment reads as under:- 


“13. On perusal of the judgment of Sangeetaben 
Mahendrabhai Patel (supra) relied in the case of M/S. V.S. 
Reddy and Sons (supra) by the appellant and the 
judgments relied upon by the respondents in the case of 
G. Sagar Suri (supra) and Kolla Veera Raghav Rao (supra) 
as afore quoted, the facts and the allegations were similar 
and that too the prosecution for the offences under Section 
138 of the NI Act and, under Sections 406 and 420 of the 
IPC were also similar. In the judgment of Sangeetaben 
Mahendrabhai Patel (supra) it was held that the 
requirement to prove an offence under the NI Act and an 
offence under the IPC is different, and it was observed that 
there may be some overlapping of facts but the ingredients 
of the offences are entirely different, therefore, the 
subsequent cases are not barred by any statutory 
provisions. While in the case of G. Sagar Suri (supra) and 
Kolla Veera Raghav Rao (supra), the Court concluded that 
as per Section 300(1) Cr.P.C. no one can be tried and 
convicted for the same offence or even for a different 
offence on the same facts, therefore, the prosecution 
under Section 420 of the IPC is barred by Section 
300(1) of Cr.P.C and accordingly liable to be quashed. It is 
to observe that in the case of Sangeetaben Mahendrabhai 
Patel (supra) the judgments of G. Sagar Suri (supra) and 
Kolla Veera Raghav Rao (supra) have been referred but 
distinguished on the ground that it was not raised and 
decided that ingredients of both offences were not same, 
and the bar of Section 300(1) of Cr.P.C. would not attract. 
It is relevant to note here that the judgments cited by both 
the parties are rendered by benches having the strength of 
two Judges. In our considered view, the bench of this 
Court in the case of Sangeetaben Mahendrabhai Patel 
(supra) followed in M/s. V.S. Reddy and Sons (supra) has 
taken a different view from the previous judgments of G. 
Sagar Suri (supra) and Kolla Veera Raghav Rao (supra) 
rendered by the bench of the same strength. The view 
taken in both the cases are conflicting to each other. 
Needles to observe that it is a trite law, if any issue is 
decided in a previous judgment by a bench of the same 
strength, conflicting view in the subsequent judgment 
should not be rendered on the pretext that the issue has 
not been raised or considered in the previous judgment. In 



https://indiankanoon.org/doc/1823824/

https://indiankanoon.org/doc/1823824/

https://indiankanoon.org/doc/1823824/

https://indiankanoon.org/doc/988620/

https://indiankanoon.org/doc/1436241/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1311723/

https://indiankanoon.org/doc/1436241/

https://indiankanoon.org/doc/1311723/

https://indiankanoon.org/doc/1311723/

https://indiankanoon.org/doc/1311723/

https://indiankanoon.org/doc/1311723/

https://indiankanoon.org/doc/169070643/
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this regard the judgment in District Manager, APSRTC, 
Vijaywada v. K. Sivaji, (2001) 2 SCC 135, Chandra 
Prakash v. State of U.P., 2002 AIR SCW 1573 can be 
profitably referred whereby it is observed that judicial 
decorum demands that if judgments passed by two judges’ 
bench of equal strength are conflicting, the issue of law 
involved must be referred to a larger bench as the same is 
desirable to avoid confusion and maintain consistency of 
law. In our view, the aforesaid judgments cited by the 
respective parties are conflicting, however, to avoid any 
further confusion and to maintain consistency, we deem it 
appropriate to refer this issue for decision by the larger 
bench to answer the following questions: 


(1) Whether the ratio of the judgment, in the case of G. 
Sagar Suri (supra) and Kolla Veera Raghav Rao (supra) lay 
down the correct law?  


or 


The view taken in the case of Sangeetaben Mahendrabhai 
Patel (supra) as followed in M/s V.S. Reddy and 
Sons (supra) which is subsequent and conflicting, lay down 
the correct proposition of law?  


(2) Whether on similar set of allegations of fact the 
accused can be tried for an offence under NI Act which is 
special enactment and also for offences 
under IPC unaffected by the prior conviction or acquittal 
and, the bar of Section 300(1) Cr.P.C. would attract for 
such trial?” 


 


14. As per the opinion of this Court, there is a reason 


behind it. If this analogy is accepted, it will be very 


convenient for any person, to take an advantage of 


institution of proceedings under Section 138 of the 


Negotiable Instruments Act, at a subsequent stage, in 


order to argue, that the proceedings under Section 138 


of Negotiable Instruments Act, would be a subsequent 


proceedings, and cognizance of an offence under the 


same set of facts, which could not be taken into 


consideration, because of pending criminal proceeding.  


 



https://indiankanoon.org/doc/1969888/

https://indiankanoon.org/doc/1969888/

https://indiankanoon.org/doc/1969888/

https://indiankanoon.org/doc/147226972/

https://indiankanoon.org/doc/147226972/

https://indiankanoon.org/doc/147226972/

https://indiankanoon.org/doc/169070643/

https://indiankanoon.org/doc/169070643/

https://indiankanoon.org/doc/169070643/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1311723/
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15. I am of a different opinion, with all due reverence 


at my command, that it is always the intention of an 


Act, which has to be considered for the purposes of 


drawing a proceeding. A same set of facts, when it 


entails a consideration of two perspectives of 


indulgement of a person in commission of offence, 


which entails a consideration of an act complaint of 


under criminal law or an offence, which entails a 


consideration of an act of dishonor of cheque, they 


would be absolutely distinct to one another and they 


will not overlap the proceedings, in order to attract the 


provisions contained under Section 300 of CrPC. 


Rather, this Court is of the view, that as soon as the 


cheque was issued, which was dishonored, which 


compelled the respondent to initiate the proceedings 


under Section 138 of the Negotiable Instruments Act, 


that itself would support the criminal proceedings 


drawn by the applicant, because issuance of a cheque 


would be an acceptance of the set of allegations which 


are levelled in the FIR.  


 


16. Apart from it, the learned counsel for the 


respondent had made a reference to yet another 


judgement reported in 2012 (7) SCC 621, 


Sangeetaben Mahendrabhai Patel Vs. State of 


Gujarat and Another, and the aspect of double 


jeopardy in the context of Article 20(2) was considered 


by the Hon’ble Apex Court therein, in the light of the 


provisions contained under Section 300 of CrPC to be 


read with Section 26 of the General Clauses Act. 
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17. The Hon’ble Apex Court, in para 37, 38 and 39 of 


the said judgment of Sangeetaben Mahendrabhai Patel 


(supra), has taken a different view, that the bar of 


initiation of proceeding under Section 420 could 


only be attracted when there is a conviction 


under Section 138 of N.I. Act, hence, this case 


factually being distinguishable, in the light of the 


principles laid down by the Hon’ble Apex Court in the 


said judgement of Sangeetaben (supra), the argument 


of the learned counsel for the applicant is not 


acceptable by this Court, The relevant paras 37, 38 and 


39 of the said judgment of Sangeetaben Mahendrabhai 


Patel (supra) are extracted hereunder:- 


“37. Admittedly, the appellant had been tried earlier for 
the offences punishable under the provisions of Section 
138 N.I. Act and the case is sub judice before the High 
Court. In the instant case, he is involved under Sections 
406/420 read with Section 114 IPC. In the prosecution 
under Section 138 N.I. Act, the mens rea i.e. fraudulent or 
dishonest intention at the time of issuance of cheque is not 
required to be proved. However, in the case 
under IPC involved herein, the issue of mens rea may be 
relevant. The offence punishable under Section 420 IPC is 
a serious one as the sentence of 7 years can be imposed. 


38. In the case under N.I. Act, there is a legal presumption 
that the cheque had been issued for discharging the 
antecedent liability and that presumption can be rebutted 
only by the person who draws the cheque. Such a 
requirement is not there in the offences under IPC. In the 
case under N.I. Act, if a fine is imposed, it is to be 
adjusted to meet the legally enforceable liability. There 
cannot be such a requirement in the offences under IPC. 
The case under N.I. Act can only be initiated by filing a 
complaint. However, in a case under the IPC such a 
condition is not necessary. 


29. There may be some overlapping of facts in both the 
cases but ingredients of offences are entirely different. 
Thus, the subsequent case is not barred by any of the 
aforesaid statutory provisions.” 



https://indiankanoon.org/doc/1823824/

https://indiankanoon.org/doc/1823824/

https://indiankanoon.org/doc/1823824/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/112749/

https://indiankanoon.org/doc/1823824/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1436241/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1132672/

https://indiankanoon.org/doc/1569253/
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18. Hence, C482 Application lacks merits and the 


same is accordingly dismissed.  


 


 


(Sharad Kumar Sharma, J.) 
      06.12.2022 


Mahinder/ 


   








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 396 of 2017  
 
 
Shri Gajendra Singh      


….....Revisionist  
Versus 


        
Smt. Reena Balmiki and another  


                  ….….Respondent  
 
Present:-  


Mr. Siddhartha Sah, Advocate for the revisionist. 
Mr. V.S. Rathore, AGA for the State. 
Mr. Asif Ali, Advocate for the private respondent.   
  
     


Hon’ble Ravindra Maithani, J. (Oral) 


  The challenge in this revision is made to the 


followings: 


(i) Order dated 20.06.2016 passed in 


Misc. Case No. 1394 of 2015, Reena 


Balmiki v. Rajendra, by the court of 


Judicial Magistrate/First Additional 


civil Judge (J.D.), Dehradun (“the 


case”). By it, the application under 


Section 23 of the Protection of Women 


from Domestic Violence Act, 2005 (“the 


Act”) has been allowed and various 


reliefs have been granted, including 


monetary reliefs. The court directed 


that the revisionist shall pay Rs. 


15,000/- per month as interim 
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maintenance during the pendency of 


the case, in addition to Rs. 5,000/-, 


which the revisionist had already been 


paying under Section 125 of the Code 


of Criminal Procedure, 1973 (“the 


Code”); and 


(ii) The judgment and order dated 


25.09.2017 passed in Criminal Appeal 


No. 107 of 2016, Shri Gajendra Singh 


& another v. Reena Balmiki, by the 


court of 5th Additional Sessions Judge, 


Dehradun (“the appeal”). By it, the 


appeal filed by the revisionist has been 


dismissed and the order dated 


20.06.2016 passed in the case by the 


Judicial Magistrate/First Additional 


Civil Judge (J.D.), Dehradun has been 


affirmed.  


2.  The facts, briefly stated are as follows. The 


respondent no. 1 (“the applicant”) filed an application under 


Section 12 of the Act seeking various reliefs from the 


revisionist, including monetary reliefs, which is the basis of 


the case. In the case, an application under Section 23 of the 


Act was filed.  
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3.  It is the case of the applicant that she and the 


revisionist were married on 06.10.2006, but she was 


tortured and harassed for and in connection with additional 


demand of dowry. She was deserted by the revisionist on 


25.12.2007. He filed a suit for divorce, which was rejected. 


Thereafter, the applicant filed a suit for restitution of 


conjugal right, which was decreed. The court of Judicial 


Magistrate also directed the revisionist to pay the applicant 


in a proceeding under Section 125 of the Code. It has been 


the case of the applicant that she is not able to maintain 


herself, whereas the revisionist is a teacher, who earns Rs. 


50,000/- per month. There are other reliefs also with regard 


to the residence, etc. This application has been objected to 


by the revisionist.  


4.  By the impugned order, the revisionist has been 


directed to pay interim maintenance as aforesaid. The 


impugned judgment and order dated 20.06.2016 passed in 


the case has been unsuccessfully challenged by the 


revisionist in the appeal. Both these orders are impugned 


herein.  


5.  Learned counsel for the revisionist has raised 


only one point. According to him, any maintenance that is 


awarded under Section 23 of the Act has to be adjusted 


towards any other amount that is payable under any other 
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statute. It is argued that since Rs. 5,000/- is being paid by 


the revisionist in a proceeding under Section 125 of the 


Code, that amount of Rs. 5,000/- has to be deducted from 


the amount of Rs. 15,000/- which is awarded under Section 


23 of the Act.  


6.  Learned counsel has referred to the provision of 


Section 20(6) of the Act as well as the judgment in the case 


of Rajnesh v. Neha and another, (2021) 2 SCC 324.  


7.  Section 20 of the Act speaks of monetary relief. It 


is as hereunder:- 


“20. Monetary reliefs.—(1) While disposing 


of an application under sub-section (1) of section 


12,the Magistrate may direct the respondent to pay 


monetary relief to meet the expenses incurred and 


losses suffered by the aggrieved person and any 


child of the aggrieved person as a result of the 


domestic violence and such relief may include, but 


not limited to,—  


(a) the loss of earnings;  


(b) the medical expenses;  


(c) the loss caused due to the 


destruction, damage or removal of any 


property from the control of the aggrieved 


person; and  


(d) the maintenance for the aggrieved 


person as well as her children, if any, 


including an order under or in addition to an 


order of maintenance under section 125 of 
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the Code of Criminal Procedure, 1973 (2 of 


1974) or any other law for the time being in 


force.  


(2) The monetary relief granted under this 


section shall be adequate, fair and reasonable and 


consistent with the standard of living to which the 


aggrieved person is accustomed.  


(3) The Magistrate shall have the power to 


order an appropriate lump sum payment or 


monthly payments of maintenance, as the nature 


and circumstances of the case may require.  


(4) The Magistrate shall send a copy of the 


order for monetary relief made under sub-section 


(1) to the parties to the application and to the in 


charge of the police station within the local limits of 


whose jurisdiction the respondent resides. 


 (5) The respondent shall pay the monetary 


relief granted to the aggrieved person within the 


period specified in the order under sub-section (1).  


(6) Upon the failure on the part of the 


respondent to make payment in terms of the order 


under sub-section (1), the Magistrate may direct 


the employer or a debtor of the respondent, to 


directly pay to the aggrieved person or to deposit 


with the court a portion of the wages or salaries or 


debt due to or accrued to the credit of the 


respondent, which amount may be adjusted 


towards the monetary relief payable by the 


respondent.”   


(emphasis supplied) 


8.  In fact, learned counsel appearing for the 


revisionist has made reference to sub-section (6) to Section 
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20 of the Act, but, sub-section (6) to Section 20 of the Act 


comes into operation, when there is a failure to give such 


maintenance.  


9.  There may not be any doubt to the proposition 


that if under different statute, maintenance be awarded to a 


wife without taking into consideration any other amount of 


maintenance that is payable to a wife by the husband, it 


may create a chaos. The amount, which is payable to the 


wife by the husband under any law has definitely to be 


taken into consideration while awarding maintenance under 


a different statute. 


10.  In the case of Rajnesh (supra), in para 128.1, the 


Hon’ble Supreme Court has categorically held that the 


Court would consider an adjustment or set-off, of the 


amount already granted to such wife. This paragraphs is as 


hereunder:-  


“128.1. (i) Where successive claims for 
maintenance are made by a party under 
different statutes, the court would consider 
an adjustment or set-off, of the amount 
awarded in the previous proceeding(s), while 
determining whether any further amount is 
to be awarded in the subsequent proceeding.” 


11.  Learned counsel for the private respondent would 


submit that in this case, there is a concurrent finding of 


fact. 
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12.  What is being argued on behalf of the revisionist 


is that in a proceeding under Section 20 of the Act, the 


earlier amount of maintenance has to be adjusted. 


Maintenance cannot be awarded under Section 23 of the 


Act, in addition to any amount that had been payable under 


any other statute.  


13.  In fact, it is using phrases in different manner. In 


the case of Rajnesh (supra), the Hon’ble Supreme Court has 


categorically held that any amount of maintenance that had 


already been received by the wife has to be adjusted or set-


off.  


14.  That is what has been done in the instant case. 


The revisionist is a teacher. The applicant was awarded          


Rs. 5,000/- in the year 2010, in a proceeding under Section 


125 of the Code. There could have been a different mode of 


writing the order. The court could have passed an order 


that the revisionist would pay Rs. 25,000/- per month as 


interim maintenance to the applicant, with the further 


direction that the amount of Rs. 5,000/-, which the 


applicant had already been receiving shall be adjusted in 


this amount. Resultantly, the applicant would have received 


Rs. 20,000/-. Instead of writing so, what the court below 


has written is that in addition to Rs. 5,000/-, which the 
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applicant had already been receiving under Section 125 of 


the Code, she would receive Rs. 15,000/- more.  


15.  It is not the case that the court below has not 


taken into consideration the amount of maintenance, which 


the wife had been receiving under Section 125 of the Code. 


Merely because the word “adjustment” as such has not 


been written, it cannot be said that the order impugned is 


against law. In fact, the impugned orders are in compliance 


to the direction of the Hon’ble Supreme Court in the case of 


Rajnesh (supra) and in accordance with the provision of 


Section 20 of the Act. There is no illegality, error or 


impropriety in the impugned orders. Accordingly, the 


revision deserves to be dismissed.  


16.  The revision is dismissed.         


           (Ravindra Maithani, J.) 
                    28.11.2022  
Avneet/ 
 








IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 548 of 2022 
 


 
Manish Panwar                             ....Revisionist 
 


Vs. 
 


State of Uttarakhand and others        ....Respondents 
 
Present: 


Mr. Tapan Singh, Advocate for the revisionist. 
                Mr. Pankaj Kumar Joshi, Brief Holder for the State. 
                    


 


JUDGMENT 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  Instant revision is preferred against the 


following:- 


(i) Judgment and order dated 26.04.2022, 


passed in Criminal Case No. 196 of 


2015, State Vs. Manish Panwar, by the 


court of Chief Judicial Magistrate, Tehri 


Garhwal (“the case”). By it, the 


revisionist has been convicted under 


Section 3 read with 7 of the Essential 


Commodities Act, 1955 (“the Act”) and 


sentenced to undergo rigorous 


imprisonment for a period of five years 


with a fine of Rs.20,000/- with further 


stipulation that in default of payment of 


fine the revisionist shall undergo simple 
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imprisonment for a further period of one 


month and; 


(ii) Judgment and order dated 06.09.2022, 


passed in Criminal Appeal No. 13 of 2022, 


Manish Panwar Vs. State of 


Uttarakhand. By it, the judgment and 


order dated 26.04.2022 passed in the 


case has been upheld. 


 


2.  Facts necessary to appreciate the controversy, 


briefly stated, are as follows.  


  PW1 Kishan Singh Bhandari, the Regional 


Food Officer was told that somebody is unauthorizedly 


selling diesel at Chamiyala. He was directed by the 


District Magistrate to look into the matter. On 


23.03.2015, PW1 Kishan Singh Bhandari visited the 


place alongwith PW3 Het Ram Mamgain, The Revenue 


Sub-Inspector, PW4 Gambhir Singh Bisht, Watchman in 


a food Godown and PW5 Manoj Barthwal, the Supply 


Inspector. Two persons, namely, PW6 Soban Singh and a 


Satey Singh also joined the team at the time of 


inspection. The keys of the petrol pump were handed 


over by Satey Singh, the PW2. He was asked to produce 


the license, which he could not. PW1 Kishan Singh 


Bhandari in the presence of other witnesses took three 
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samples from the pump and seized it. A seizure memo 


Ex. A1 was prepared, which was signed by PW1 Kishan 


Singh Bhandari, PW3 Het Ram Mumgain, PW4 Gambhir 


Singh Bisht and PW5 Manoj Barthwal. It is the 


prosecution case that PW6 Soban Singh, who was 


salesman at the petrol pump and Satey Singh Panwar 


declined to sign the seizure memo.  


 


3.  Thereafter, PW1 Kishan Singh Bhandari 


informed the District Magistrate and lodged a report Ex. 


A3. Based on which, an FIR was lodged on 27.03.2015. 


The investigation was carried out. The samples of the 


diesel taken from the pump were forwarded by PW1 


Kishan Singh Bhandari to the District Magistrate on 


24.03.2015. They were examined at the Laboratory of 


the Indian Oil Corporation. PW9 Anup Singh Rawat 


proved the report Ex.A7, according to which submits 


that the samples are in conformity with the high speed 


diesel. After investigation, charge sheet was submitted. 


On 09.02.2021, the revisionist was charged under 


Section 3/7 of the Act for storing and selling biodiesel 


and high speed diesel. The revisionist did not plead 


guilty and claimed trial.  
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4.  In order to prove its case, prosecution 


examined eleven witnesses, namely, PW1 Kishan Singh 


Bhandari, PW2 Sunder Singh Rawat, PW3 Hetram 


Mamgain, PW4Gambhir Singh Bisht, PW5 Manoj 


Barthwal, PW6 Soban Singh Rawat, PW7 Smt. Anju 


Devi, PW8 Mohd. Akram, PW9 Anup Singh Rawat, PW10 


Pradeep Kumar and PW11 Sandeep Bansal. 


 


5.  After prosecution evidence, the revisionist was 


examined under Section 313 of the Code of Criminal 


Procedure, 1973 (“the Code”). According to him, the 


witnesses have given false and wrong statement. He did 


not commit any offence. 


 


6.   By the impugned judgment and orders, 


passed in the case, the revisionist has been convicted 


and sentenced, as stated hereinbefore. The judgment 


and order dated 26.04.2022 has been unsuccessfully 


challenged in appeal. Hence, the revision. 


 


7.  Heard learned counsel for the parties and 


perused the record. 


 


8.  Learned counsel for the revisionist would 


make a number of submissions. According to him, the 
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prosecution has utterly failed to prove that whatever 


samples were taken on 23.03.2015, was high speed 


diesel. It is argued that PW9 Anup Singh Rawat, based 


his report Ex. A7 on one document i.e. 5A/56, which 


has not been proved, which does not bear any signature 


and which does not record that the sample was that of 


high speed diesel. Learned counsel raised the following 


points also in his submissions:- 


(i) The samples were to be sent within 10 


days. References has been made to the  


Motor Spirit and High Speed Diesel 


(Regulation of Supply and Distribution 


and Prevention of Malpractices) Order, 


1998. 


(ii) There is no record as to when the 


samples were sent. 


(iii) There has been no compliance of Section 


100 (4) of the Code. 


(iv) At the time of seizure of the petrol pump, 


the presence of independent witness has 


not been procured. 


(v) The statement of PW1 Kishan Singh 


Bhandari is in contradiction in material 


particulars with the statements of the 


other witnesses. 
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(vi) PW10 Pradeep Kumar, who is the 


Investigation Officer, has confirmed that 


he never saw the samples. The samples 


were never produced in the court. Even 


the seal was never produced before the 


court. It doubts the prosecution case. 


 


9.  Learned counsel for the revisionist would 


submit that, in fact, there are grave errors and illegality 


in the impugned judgment and orders, which vitiates the 


conviction. Therefore, the revision deserves to be 


admitted and heard. Learned counsel also argued that 


since it is an admission stage, the revisionist has no 


paper book of the case, therefore, the matter may be 


admitted, thereafter, it may be finally heard in details. 


 


10.  Learned State counsel would submit that 


there is no illegality in the impugned judgments and 


orders. 


 


11.  This is a revision under Section 397 of the 


Code. It reads as hereunder:- 


“397. Calling for records to exercise powers of 


revision.—(1) The High Court or any Sessions Judge may 


call for and examine the record of any proceeding before 


any inferior Criminal Court situate within its or his local 


jurisdiction for the purpose of satisfying itself or himself; to 
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the correctness, legality or propriety of any finding, 


sentence or order, recorded or passed, and as to the 


regularity of any proceedings of such inferior Court, and 


may, when calling, for such record, direct that the 


execution of any sentence or order be suspended, and if 


the accused is in confinement that he be released on bail 


or on his own bond pending the examination of the record.  


Explanation.—All Magistrates, whether Executive or 


Judicial, and whether exercising original or appellate 


jurisdiction, shall be deemed to be inferior to the Sessions 


Judge for the purposes of this sub-section and of section 


398.  


(2) The powers of revision conferred by sub-section 


(1) shall not be exercised in relation to any interlocutory 


order passed in any appeal, inquiry, trial or other 


proceeding.  


(3) If an application under this section has been 


made by any person either to the High Court or to the 


Sessions Judge, no further application by the same person 


shall be entertained by the other of them.” 


 


12.  A bare perusal of the above, makes it 


abundantly clear that the scope of revision is limited to 


the extent of examining correctness, legality and 


propriety of any finding. It is not a statutory right of a 


person to file a revision. It is basically a kind of 


entitlement available. The scope of revision has widely 


been discussed in a catena of decisions by the Hon’ble 


Supreme Court. In the case of Akalu Ahir and Others Vs. 


Ramdev Ram (1973) 2 SCC 583, the Hon’ble Supreme 


Court observed “the High Court has been invested to 


with this power to see that justice is done in 


accordance with the recognised rules of criminal 


jurisprudence and that the subordinate courts do not 
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exceed their jurisdiction or abuse the power 


conferred on them by law. As a general rule, this 


power in spite of the wide language of Sections 435 


and 439 CrPC does not contemplate interference 


with the conclusions of fact in the absence of serious 


legal infirmity and failure of justice. This power is 


certainly not intended to be so exercised as to make 


one portion of the Code of Criminal Procedure 


conflict with another; as would seem to be the case 


when in the garb of exercising revisional power, the 


High Court in effect exercises the power of appeal in 


face of statutory prohibition.” 


 


13.  In the case of Duli Chand Vs. Delhi 


Administration, (1975) 4 SCC 649, the Hon’ble Supreme 


Court observed “The High Court in revision was 


exercising supervisory jurisdiction of a restricted 


nature and, therefore, it would have been justified in 


refusing to reappreciate the evidence for the 


purposes of determining whether the concurrent 


finding of fact reached by the learned Magistrate and 


the learned Additional Sessions Judge was correct” 


 


14.  In the case of State of Maharashtra Vs. 


Jagmohan Singh Kuldeep Singh Anand and others, 
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(2004) 7 SCC 659, the Hon’ble Supreme Court observed 


that “in embarking upon the minutest re-


examination of the whole evidence at the revisional 


stage, the learned Judge of the High Court was 


totally oblivious of the self-restraint that he was 


required to exercise in a revision under Section 397 


CrPC. On behalf of the accused, reliance is placed on 


the decision of this Court to which one of us (Justice 


Sabharwal) is a party i.e. Ram Briksh 


Singh v. Ambika Yadav, (2004) 7 SCC 665. That was 


the case in which the High Court interfered in 


revision because material evidence was overlooked 


by the courts below.” 


 


15.  In the case of State of Maharashtra Vs. Sujay 


Mangesh Poyarekar, (2008) 9SCC 475, the Hon’ble 


Supreme Court observed that “now it is well settled 


that revisional jurisdiction can be exercised 


sparingly and only in exceptional cases, a revisional 


court cannot convert itself into a  regular court of 


appeal.” 


 


16.  In the case of Girish Kumar Suneja vs. 


Central Bureau of Investigation, (2017) 14 SCC 809, 


Hon’ble Supreme Court observed that “our conclusion 







 10 


on this subject is that while the appellants might 


have an entitlement (not a right) to file a revision 


petition in the High Court, but that entitlement can 


be taken away and in any event, the High Court is on 


the no obligation to entertain a revision petition-


such petition can be rejected at the threshold.” 


 


17.  In fact, in the case of Amit Kapoor v. Ramesh 


Chander, (2012) 9 SCC 460, the Hon’ble Supreme Court 


discussed the scope of revision and in para 12 and 13 


observed as hereunder:- 


“12. Section 397 of the Code vests the court 


with the power to call for and examine the records of 


an inferior court for the purposes of satisfying itself as 


to the legality and regularity of any proceedings or 


order made in a case. The object of this provision is to 


set right a patent defect or an error of jurisdiction or 


law. There has to be a well-founded error and it may 


not be appropriate for the court to scrutinise the 


orders, which upon the face of it bears a token of 


careful consideration and appear to be in accordance 


with law. If one looks into the various judgments of 


this Court, it emerges that the revisional jurisdiction 


can be invoked where the decisions under challenge 


are grossly erroneous, there is no compliance with the 


provisions of law, the finding recorded is based on no 


evidence, material evidence is ignored or judicial 


discretion is exercised arbitrarily or perversely. These 


are not exhaustive classes, but are merely indicative. 


Each case would have to be determined on its own 


merits. 


13. Another well-accepted norm is that the 


revisional jurisdiction of the higher court is a very 
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limited one and cannot be exercised in a routine 


manner. One of the inbuilt restrictions is that it 


should not be against an interim or interlocutory 


order. The Court has to keep in mind that the exercise 


of revisional jurisdiction itself should not lead to 


injustice ex facie. Where the Court is dealing with the 


question as to whether the charge has been framed 


properly and in accordance with law in a given case, it 


may be reluctant to interfere in exercise of its 


revisional jurisdiction unless the case substantially 


falls within the categories aforestated. Even framing of 


charge is a much advanced stage in the proceedings 


under the CrPC.” 


 


18.  With the defined contours of jurisdiction of 


revision, the matter needs examination. Mostly, learned 


counsel for the revisionist has taken arguments with 


regard to the factual aspects of the cases. As stated, this 


Court cannot act as a regular court of appeal. This 


revision cannot be considered as second appeal. 


Appreciation of evidence is not permissible in revision, 


unless the finding is perverse i.e. against the weight of 


evidence or admissible evidence is ignored or 


inadmissible evidence is taken into consideration.  It is 


being argued that case has not been proved because of 


want of evidence. What is “proved”, what is “not proved” 


and what is “disproved", it has been defined under 


Section 3 of the Indian Evidence Act, 1972 (“the 


Evidence Act”), which reads as hereunder:- 


“Proved”. –– A fact is said to be proved when, 


after considering the matters before it, the Court; 
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either believes it to exist, or considers its existence so 


probable that a prudent man ought, under the 


circumstances of the particular case, to act upon the 


supposition that it exists.  


“Disproved”. –– A fact is said to be disproved 


when, after considering the matters before it, the 


Court either believes that it does not exist, or 


considers its non-existence so probable that a 


prudent man ought, under the circumstances of the 


particular case, to act upon the supposition that it 


does not exist. 


“Not proved”. –– A fact is said not to be proved 


when it is neither proved nor disproved.” 


 


19.  This aspect of “proved” and “disproved” has 


relation with Section 114 of the Evidence Act, which 


provides as to how the court may presume existence of 


certain facts. According to this section, “the Court may 


presume existence of any fact which it thinks likely 


to have happened, regard being had to the common 


course of natural events, human conduct and public 


and private business, in their relation to the facts of 


the particular case.” 


 


20.  In the case of K Ponnuswamy Vs. State of 


Tamil Naidu, (2001)  (6) SCC 674, Hon’ble Supreme 


Court discussed the concept of “proved” and in para 27 


observed as hereunder:- 


“27. In support of his submission Mr Rao relied 
upon the authority of this Court in the case 
of Krishnanand v. State of M.P. [(1977) 1 SCC 816 : 
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1977 SCC (Cri) 190] In this case this Court has held 
as follows: (SCC pp. 830-31, para 26) 


“It is well settled that the burden of 
showing that a particular transaction is benami 
and the appellant owner is not the real owner 
always rests on the person asserting it to be so 
and this burden has to be strictly discharged by 
adducing legal evidence of a definite character 
which would either directly prove the fact of 
benami or establish circumstances unerringly 
and reasonably raising an inference of that fact. 
The essence of benami is the intention of the 
parties and not unoften, such intention is 
shrouded in a thick veil which cannot be easily 
pierced through. But such difficulties do not 
relieve the person asserting the transaction to 
be benami of the serious onus that rests on 
him, nor justify the acceptance of mere 
conjectures or surmises as a substitute for 
proof. It is not enough merely to show 
circumstances which might create suspicion, 
because the court cannot decide on the basis of 
suspicion. It has to act on legal grounds 
established by evidence.” 


There can be no dispute with the legal proposition. 
However, let us see what is meant by “proved”. 
Section 3 of the Evidence Act defines “proved” as 
follows: 


“3. ‘Proved’.—A fact is said to be proved when, after 
considering the matters before it, the court either believes 
it to exist, or considers its existence so probable that a 
prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it exists.” 


Further, Section 114 of the Evidence Act reads as 
follows: 


“114. Court may presume existence of certain facts.—
The court may presume the existence of any fact which it 
thinks likely to have happened, regard being had to the 
common course of natural events, human conduct and 
public and private business, in their relation to the facts of 
the particular case.” 
 


Thus the fact is said to be proved when after 
considering the matters before it, the court believes it 
to exist, or considers its existence so probable that a 
prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it 
exists. In coming to its belief the court may presume 
existence of any fact which it thinks likely to have 
happened having regard to the natural course of 
event, human conduct and public and private 
business, in relation to the facts of each case.” 


 


21.  Since, arguments have been advanced with 


the submission that there is gross illegality touching 
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upon the factual aspects, it would be apt to briefly 


examine as to what the witnesses have said. 


 


22.  PW1 Kishan Singh Bhandari at the relevant 


time was the Regional Supply Officer. According to him, 


on 23.03.2015, at 5:00 in the evening he was told by the 


District Magistrate that the revisionist is running a bio-


diesel pump unauthorizedly. He was directed to inspect. 


At 8:00, on the same date, he alongwith PW3 Het Ram 


Mumgain, the Revenue Sub-Inspector, PW4 Gambhir 


Singh Bisht and PW5 Manoj Barthwal visited the site. 


The keys of the petrol pump was with Satey Singh 


Panwar. He was asked to produce documents, which he 


could not. The pump was opened. There were two 


machines. In one machine the reading was showing at 


000 and in the other machine the indication was 27.36 


liter petrol and 55.43 liter diesel has been shown. The 


underground diesel tank was also checked deeply by a 


scale. It read 44 marks. The deep check chart was 


demanded from Satey Singh and Soban Singh. Soban 


Singh is, in fact, PW6 in this case. He did not produce 


the chart. The samples were taken in three aluminum 


boxes, which were forwarded to the District Supply 


Officer. This witness proved the seizure memo Ex. A1. 


His report, Ex. A2 and FIR Ex. A3. PW3 Het Ram, PW4 
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Gambhir Singh Bisht and PW5 Manoj Barthwal, all have 


corroborated the statement of PW1 Kishan Singh 


Bhandari with regard to the act that was done by him on 


23.03.2015. They have proved their signatures on Ex. 


A1, the seizure memo. 


 


23.   There is another witness PW6 Soban Singh 


Rawat, he admits that he was working at the Manish 


Bio-Diesel Pump and he was appointed on 21.03.2022. 


He, in his evidence before the court has also supported 


the versions of PW1 Kishan Singh Bhandari, PW3 Het 


Ram Mumgain, PW4 Gambhir Singh Bisht and PW5 


Manoj Barthwal. He admits that samples were taken. It 


supports the statement of witness of seizure i.e. PW1 


Kishan Singh Bhandari that in the presence of PW6 


Soban Singh Rawat, samples were taken, but he 


declined to sign the seizure memo. A bare perusal of the 


Ex. A1, seizure memo proves it. 


 


24.  PW2 Sunder Singh is a person on whose land 


this pump was installed. According to him, he has some 


land at Srikot Chamiyala. The revisionist took land on 


lease from him on 19.08.2014. A lease deed was also 


executed on a stamp paper. He has stated about the 


lease deed Ex. 8A/2, on which he has proved his 
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signatures. Though, not exhibited, but it can definitely 


be read into evidence because this witness has proved 


his signatures on it and has stated that this  lease deed 


was executed with regard to this land for installing a 


biodiesel pump. It records that the land belongs to Khata 


Khatauni No.183. It is connected with another document 


Ex. A4, which has been proved by PW3 Het Ram. 


According to PW3, Het Ram the revisionist had applied 


for installing Manoj Biodiesel Pump. PW3 Het Ram had 


conducted an inquiry and submitted a report on 


13.03.2013. According to him, the land was in the name 


of Sunder Singh i.e. PW2. This witness proved his 


inquiry report, Ex. A4. In fact, it supports the statement 


of PW2 Sunder Singh. In this report Ex. A4, PW3 Het 


Ram writes that the land belongs to Khata Khatauni 


No.183.  


 


25.  PW7 Smt. Anju Devi is wife of Satey Singh, 


who had keys of the petrol pump at the relevant time, 


when it was searched and when seizure was made. 


According to her, the revisionist had told it to her and 


her husband that he wanted to open a biodiesel pump. 


He had license. He wanted help of this witness so that  


they may identify some land for the purpose. 
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26.  PW8 Mohd. Akram is the Investigating Officer, 


who has conducted a part of investigation. He proved the 


chik FIR and General Diary entries. 


 


27.   PW9 Anup Singh Rawat is an important 


witness. According to him, he gave the report on the 


samples. This witness states that, in fact, during his 


leave, Dr. K.S. Reddy, the Lab Officer had prepared a 


test report, which is paper no. 5A/56 on record, based 


on it, he has submitted a report Ex. A7. According to 


him, the sample was HSD BS-III, which is High Speed 


Diesel (HSD BS-III). 


 


28.  PW10 Pradeep Kumar is the Investigating 


Officer. He has stated about investigation and proved 


certain documents. 


 


29.  PW11 Sandeep Bansal is a person, who stated 


in the court that the revisionist had purchased two oil 


machines and one oil storing tank from him. He has also 


hired a tanker UK07CA0830 for taking oil from Lal 


Tappar to Chamiyala.  


 


30.  In his examination under Section 313 of the 


Code, the revisionist denied every piece of evidence, 
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every circumstance that appeared in evidence against 


him. According to him, he has been falsely implicated.  


He did not lead any evidence in his defence. 


 


31.  Learned counsel for the revisionist argued 


that once the revision is admitted, it may be argued at 


length. But this Court makes it clear that learned 


counsel for the revisionist has argued the case in much 


detail, made references to the documents and 


statements of the witnesses. 


 


32.  Non compliance of Section 100 (4) per-se does 


not vitiate a trial. PW1 Kishan Singh Bhandari, is a 


public servant. He did not all alone conducted the 


search. He was accompanied by PW3 Het Ram 


Mumgain. PW4 Gambhir Singh Bisht and PW5 Manoj 


Barthwal. They may be termed as independent 


witnesses. Not only this, according to PW1 Kishan Singh 


Bhandari, PW6 Soban Singh was a Salesman at the 


pump and the keys were given by Satey Singh. They may 


also be termed as independent witnesses. Therefore, this 


argument does not in any manner vitiate the impugned 


judgments and orders.   
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33.  It is argued that the samples were to be sent 


within  10 days, but it is not proved as to when it was 


sent for examination. Report Ex. A7 with regard to the 


test has been proved by PW9 Anup Singh Rawat. This 


report reveals that it was given on 15.04.2015. 


According PW9 Anup Singh Rawat, in fact, one of his 


collogues had done the examination.  The document is 


before the Court, which is 5A/56, which is in fact not 


exhibited. But, based on it, which is an official record, as 


per  PW9 Anup Singh Rawat, he has given the report. It 


is argued that paper No. 5A/56 is not proved; it does not 


record that the allegedly sent sample was high speed 


diesel.  Therefore, it is argued that the prosecution has 


been failed to prove that the samples were, in fact, of the 


high speed diesel. This argument is definitely on factual 


aspects. Although, attempt has been made to give some 


kind of legal blend to it to the effect that a kind of 


inadmissible or irrelevant evidence has been taken into 


consideration. But, it is not. PW 9 Anup Singh Rawat 


has categorically stated that he submitted the report. He 


confirms that the sample was HSD BS-III specification. 


He has been fair in telling it in the court that, in fact, the 


analysis was done by his colleague. The analysis report 


5A/56 though not proved was before the Court. It 


records the operations which were done in terms  of 
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appearance, Citane Index (CI), Pour Point (Summer) and 


Cooper Strip Corrosion-3Hr 1000C  work points. This 


witness has not been cross examined on these aspects. 


Merely because paper no. 5A/56, which has been 


referred to by PW9 Anup Singh Rawat has not been 


exhibited, it does not make the deposition of PW9 Anup 


Singh Rawat unreliable. Therefore, this Court is of the 


view that, in fact, while concluding that the sample was 


High Speed Diesel- HSD BS-III, the court below did not 


commit any error. 


 


34.  It is argued that there have been some 


contradictions with regard to the presence of witnesses 


etc. Reference has been made to the statement of PW1 


Kishan Singh Bhandari. All these are factual aspects. 


There is concurrent finding of fact. In the revision, it 


cannot be  and even it should not been done. Even the 


Court has perused he statements of the witnesses. There 


is no such material contradiction, which may in any 


manner, make the impugned judgments and orders, 


wrong, illegal or improper. 


 


35.  Reference has been to the statement of PW10, 


Pradeep Kumar to argue that, in fact, the sample was 


never produced before the court. The seal was not before 
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the court.  Some of the parts of the statement of PW10 


Pradeep Kumar, has been read over to the Court. It is 


true that the samples were not produced before the 


court. But, then how it would affect the impugned 


judgments and orders?  


 


36.  It is categorical case of PW1 Kishan Singh 


Bhandari that after seizure on 23.03.2015, he submitted 


a report to the District Magistrate and to the Supply 


Officer. He forwarded the samples to the District Supply 


Officer on 24.03.2015 (Ex.A2 mention of it) and 


thereafter, lodged FIR. Paper No. 5A/56, based on 


which, Ex. A7 was written by PW9 Anup Singh Rawat, 


records that the samples were received on 03.04.2015.  


It also records that the samples were drawn on 


01.04.2015. Does it mean that he samples were sent on 


01.04.2015? If it is so, it is within 10 days from the date 


of taking of samples (Paper No. 5A/66 is on record. It is 


not proved. It reads that the samples were sent for 


examination on 01.04.2015). Even otherwise mere not 


forwarding of the samples within 10 days does not per-se 


vitiate the trial. 


 


37.  The Court wanted to know from the learned 


counsel for the revisionist as to whether the revisionist 







 22 


ever applied that any other sample may be sent for 


examination? Did he move any application? The answer 


is in negative. 


 


38.  Learned counsel for the revisionist would 


submit that it is not the revisionist to fill in any lacuna 


of the prosecution. In fact, there is no lacuna in the 


prosecution. According to the laboratory report on 


03.04.2015 samples were received. PW9 Anup Singh 


Rawat gave a report based on the examination done in 


the laboratory. Nothing has been elicited from him in 


any manner, as stated, which may discredit his 


evidence. 


 


39.  Having considered the entirety of fact and 


submissions, this Court is of the view that there is no 


merit in this revision. Accordingly, the revision deserves 


to be dismissed at the stage of admission itself. 


 


40.  The revision is dismissed in limine. 


 


 


                                               (Ravindra Maithani, J.)   
                     17.10.2022      


                                                           
Jitendra 
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JUDGMENT 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  The challenge in this revision is made to 


the orders dated 06.08.2022, 27.09.2022 and 


13.10.2022, passed in Misc. Criminal Case No. 227 of 


2021, Smt. Rashmi Sood Vs. Charanjeet Sood, by the 


court of Principal Judge, Family Court, Haridwar, 


Haridwar (“the case”). By the impugned order dated 


06.08.2022, the court below has directed that the case 


shall be proceeded ex parte against the revisionist; By 


the impugned order dated 27.09.2022, an application 


filed by the revisionist for setting aside the order dated 


06.08.2022, has been rejected and by the impugned 


order dated 13.10.2022, an application of the revisionist 


seeking assistance of legal practitioner has been 


rejected. 


 
2.   Heard learned counsel for the revisionist 


and perused the record. 
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3.   The case is based on an application filed 


under Section 125 of the Code of Criminal Procedure, 


1973 (“the Code”) by the respondent nos. 2 and 3. It is 


the basis of the case. 


 


4.  It appears that in the case, the revisionist 


did not appear and the court, on 06.08.2022, ordered 


that the case shall proceed ex parte against him. 


Thereafter, an application was filed by the revisionist for 


setting aside the order dated 06.08.2022, which was 


rejected by the order dated 27.09.2022.   


 


5.  Subsequent to it, on 13.10.2022, the 


revisionist filed an application for seeking assistance of a 


legal practitioner, but it was rejected, in view of the fact 


that the case had already been ordered to proceed ex 


parte against him. 
 


6.  The Court wanted to know from the learned 


counsel for the revisionist as to why an application may 


be filed for setting aside some orders, by which the 


application under Section 125 of the Code has been 


ordered to proceed ex parte? The Code does not 


prescribe any provision analogous to the provision, as 


contained under Order IX Rule 6(1)(a) of the Code of Civil 


Procedure, 1908. In fact, there is no provision in the 


Code analogus to order IX Rule 7 of the Code of Civil 
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Procedure, 1908. Section 126(2) of the Code provides 


that all the evidence in cases under Section 125 of the 


Code shall be recorded in the presence of the person 


against whom the application is proposed. But, its 


proviso empowers the Court that in case the person, 


against whom the application is filed, wilfully avoids the 


service or does not appear before the court, the matter 


may be decided ex parte and such ex parte order may be 


set aside. Section 126 of the Code is as hereunder:- 


  “126. Procedure.—(1) Proceedings under section 


125 may be taken against any person in any 


district—  


   (a) where he is, or  


   (b) where he or his wife resides, or  


(c) where he last resided with his wife, or 


as the case may be, with the mother of the 


illegitimate child.  


(2) All evidence in such proceedings shall be taken 


in the presence of the person against whom an 


order for payment of maintenance is proposed to 


be made, or, when his personal attendance is 


dispensed with, in the presence of his pleader, 


and shall be recorded in the manner prescribed 


for summons-cases:  


   Provided that if the Magistrate is satisfied that the 


person against whom an order for payment of 


maintenance is proposed to be made is wilfully 


avoiding service, or wilfully neglecting to 


attend the Court, the Magistrate may proceed 


to hear and determine the case ex parte and 


any order so made may be set aside for good 


cause shown on an application made within 


three months from the date thereof subject to 


such terms including terms as to payment of 
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costs to the opposite party as the Magistrate may 


think just and proper.  


  (3) The Court in dealing with applications under 


section 125 shall have power to make such order 


as to costs as may be just.” 
(Emphasis supplied) 


 


7.  Section 126 of the Code only speaks that 


evidence in case under Section 125 of the Code shall be 


recorded in the presence of the parties. It also provides 


that in case a person, against whom such order is 


sought, wilfully avoids service of summons or neglects in 


attending the court, the court may hear the matter ex 


parte. 


 


8.  If an order is passed that the application 


under Section 125 of the Code shall be heard ex parte 


and on the subsequent date, the person, against whom 


such order for maintenance is sought, appears, how can 


he be denied his participation?  


 


9.  Learned counsel for the revisionist would 


submit that at this stage he restricts his prayer to the 


order dated 13.10.2022, by which the revisionist has 


been denied assistance of a legal practitioner.  


 


10.  Section 13 of the Family Court’s Act, 1984 


(“the Act”), inter alia, provides that “Notwithstanding 


anything contained in any law, no party to a suit or 
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proceeding before a Family Court shall be entitled, as 


of right, to be represented by a legal practitioner: 


Provided that if the Family Court considers it 


necessary in the interest of justice, it may seek the 


assistance of a legal expert as amicus curiae.” 


 


11.  The revisionist was seeking assistance of a 


legal practitioner. He is not entitled to it as a matter of 


right in view of Section 13 of the Act. But, at the same 


time, it may not be denied to him on the ground that the 


case has already been ordered to proceed ex parte 


against him. Therefore, the order dated 13.10.2022, is 


not in accordance with law. It deserves to be set aside. 


 


12.  The revision is allowed. 


 


13.  The impugned order dated 13.10.2022, 


passed in the case, are set aside.  


 


14.  The court below is directed to decide the 


application for seeking assistance of legal practitioner 


filed by the revisionist, in accordance with law, 


irrespective of the fact that the case has already been 


ordered to proceed ex parte against the revisionist.   


 
 


 


 


                            (Ravindra Maithani, J.)   
                          16.11.2022      


                                                           
Ravi Bisht 








Reserved 
HIGH COURT OF UTTARAKHAND AT NAINITAL 


 
Criminal Revision No. 329 of 2017 


 
 


Akbar and others                ...Revisionists 
 


Versus 
            
State of Uttarakhand and another            ...Respondents 
 
Present:-  


Mr. Siddharth Sah Advocate for the revisionists. 
Mr. Lalit Miglani, A.G.A. for the State. 
Mr. Kurban Ali, Advocate for the respondent no.2. 
 


JUDGMENT 
 


Hon’ble Ravindra Maithani, J. (Oral) 
 


  The challenge in this revision is made to the order 


dated 26.09.2017, passed in Sessions Trial No. 199 of 2013, 


State Vs. Muslim and others, by the court of 1st Additional 


Sessions Judge, Roorkee, District Haridwar (“the case”). By 


it, an application under Section 319 of the Code of Criminal 


Procedure, 1973 (“the Code”) filed by the respondent no.3 


Smt. Sitara (“the informant”) has been allowed and the 


revisionists have been summoned to face the trial for the 


offences 498A, 323, 324, 504, 506, 307, 120B IPC and 


Section 3/4 of the Dowry Prohibition Act, 1961 alongwith 


existing accused.  


2.  Heard learned counsel for the parties and 


perused the record. 
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3.  The case has its origin in an FIR lodged on 


26.03.2013 by the informant. According to it, the informant 


and Muslim were married about eight years prior to lodging 


of the FIR. The in-laws of the informant were not happy with 


the dowry given. The informant was tortured, harassed for 


and in connection with the demand of dowry. The revisionist 


and others harassed and demanded additional dowry. The 


husband of the informant had extra marital relations. The 


FIR is quite in detail. It also records that on 25.03.2013, in 


the morning about 6:00, the informant was tried to be killed 


by her husband by pouring kerosene oil on her. In fact, the 


FIR records that the husband of the informant had tried to 


set her ablaze. The revisionists also attacked her. It is this 


FIR, in which, initially, after investigation, charge sheet was 


submitted against three persons, namely, Muslim, Mumtaz 


and Intelab, but subsequently, charge sheet was also 


submitted against Anwari, Farzana and Gulshan. They were 


facing trial in the case. 


4.  It may be noted that although, FIR was also 


lodged against the revisionists, but they were not charge-


sheeted. 


5.  At the stage of taking cognizance, the informant 


filed an application before the court with the prayer that the 


revisionists may also be summoned and cognizance be also 
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taken against them, as well. This application of the 


informant was rejected on 24.08.2013 by the court of 


Judicial Magistrate 2nd, Roorkee, District Haridwar in 


Criminal Case No. 3629 of 2013, State Vs.  Anwari and 


others. This order dated 24.08.2013 was further challenged 


by the informant in Criminal Revision No. 395 of 2013, 


which was rejected on 15.03.2014, by the court of 2nd 


Additional District and Sessions Judge, Roorkee, District 


Haridwar. That chapter had then closed. 


6.  In the case, the statement of PW1 Smt. Sitara, the 


informant was recorded on 24.11.2016. Thereafter, an 


application under Section 319 of the Code was filed by the 


informant, which was objected to by the existing accused. 


By the impugned order, the revisionists have been 


summoned. This order is impugned herein. 


7.  Learned counsel for the revisionists would submit 


that the revisionists were named in the FIR, but the 


Investigating Officer did not find sufficient material to 


charge sheet them. It is argued that the revisionist no.2 


Smt. Farmani is sister-in-law of the informant Smt. Sitara; 


revisionist no. 2 Smt.Farmani is married and she stays in 


an another village with her husband Samoon, who is the 


revisionist no.3. The revisionist No.1 Akbar is father-in-law 


of Smt. Farmani, the revisionist no.2. It is argued that they 
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have been implicated just for harassment. Learned counsel 


would submit that merely on the basis of the statement of 


PW1 Smt. Sitara, there are less reason to summon the 


revisionists to face trial with the existing accused. 


8.  In support of his contention, learned counsel has 


placed reliance on the principles of law, as laid down in the 


case of Hardeep Singh Vs. State of Punjab and others, 


(2014) 3 SCC 92.  


9.  In the case of Hardeep Singh (supra), in fact,  


various questions were formulated by the Hon’ble Supreme 


Court with regard to the application of Section 319 of the 


Code. Question No. (iv) reads “what is a degree of 


satisfaction required for invoking power under Section 


319 of the Code” and in paragraph 106, the Hon’ble 


Supreme Court observed as hereunder:- 


“106. Thus, we hold that though only a prima facie 


case is to be established from the evidence led before the 


court, not necessarily tested on the anvil of cross-


examination, it requires much stronger evidence than 


mere probability of his complicity. The test that has 


to be applied is one which is more than prima facie 


case as exercised at the time of framing of charge, but 


short of satisfaction to an extent that the evidence, if 


goes unrebutted, would lead to conviction. In the 


absence of such satisfaction, the court should refrain 


from exercising power under Section 319 CrPC. In Section 


319 CrPC the purpose of providing if “it appears from the 
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evidence that any person not being the accused has 


committed any offence” is clear from the words “for which 


such person could be tried together with the accused”. 


The words used are not “for which such person could be 


convicted”. There is, therefore, no scope for the court 


acting under Section 319 CrPC to form any opinion as to 


the guilt of the accused.” 


                                                (emphasis supplied) 


10.  It may be noted that in paragraph 117.5 also this 


issue has been answered by the Hon’ble Supreme Court as 


hereunder:- 


“117.5. Though under Section 319(4)(b) CrPC the 


accused subsequently impleaded is to be treated as if he 


had been an accused when the court initially took 


cognizance of the offence, the degree of satisfaction that 


will be required for summoning a person under 


Section 319 CrPC would be the same as for framing a 


charge. The difference in the degree of satisfaction for 


summoning the original accused and a subsequent 


accused is on account of the fact that the trial may have 


already commenced against the original accused and it is 


in the course of such trial that materials are disclosed 


against the newly summoned accused. Fresh summoning 


of an accused will result in delay of the trial therefore the 


degree of satisfaction for summoning the accused (original 


and subsequent) has to be different.” 


(emphasis supplied) 


11.  On the other hand, learned counsel appearing for 


the informant would submit that the revisionists also 


harassed and tortured the informant in her in-law’s house. 


The Investigating Officer did not file charge sheet against the 


revisionists, but PW1 Smt. Sitara has stated against the 







 6 


revisionists. The statement of PW1 Smt. Sitara is sufficient 


to summon the revisionists under Section 319 of the Code. 


It is also argued that at this stage, the Court should not 


interpret or discuss the evidence. A prima facie case has to 


be seen. 


12.  Learned counsel for the informant would submit 


that the revision is not maintainable because the impugned 


order is an interlocutory order. 


13.  Learned State counsel would also argue that the 


revision against the impugned order is not maintainable. 


14.  In the case of Om Kumar Dhankar Vs. State of 


Haryana and another (2012) 11 SCC 252, the Hon’ble 


Supreme Court, inter alia, observed that “this being the 


position of law, it would not be appropriate to hold that 


an order directing issuance of process is purely 


interlocutory and, therefore, the bar under sub-section 


(2) of Section 397 would apply. On the other hand, it 


must be held to be intermediate or quasi-final and, 


therefore, the revisional jurisdiction under Section 397 


could be exercised against the same.” 


15.  In view of the above law laid down by the Hon’ble 


Supreme Court, the revision is maintainable. The question 
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is as to whether there is material to summon the 


revisionists under Section 319 of the Code? 


16.  Different degree of satisfaction is required at 


different stages of a criminal case. At the stage of initial 


summoning, the standard of satisfaction is “prima facie 


case”. But, when charges are framed, the level of 


satisfaction required is little more than prima facie case. 


Needless to say, at final stage, the prosecution has to prove 


the case beyond reasonable doubt.  


17.  Under Section 319 of the Code, a person is 


summoned to face trial with the existing accused. Therefore, 


in the case of Hardeep Singh (supra), the Hon’ble Supreme 


Court has held that at the satisfaction of summoning a 


person under Section 319 evidence should be much 


stronger than mere probability of the complicity of the 


person. The test is more than prima facie case, as exercised 


at the time of framing of charge, but sort of satisfaction to 


an extent that evidence, if goes unrebutted would lead to 


conviction. 


18.  In the case of Hardeep Singh (supra), the Hon’ble 


Supreme Court in para 117.5 as quoted hereinabove, has 


given reasons for the difference in the degree of satisfaction 


for summoning the original accused and a subsequent 
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accused and according to the judgment the difference is “on 


account of the fact that the trial may have already 


commenced against the original accused and it is in the 


course of such trial that materials are disclosed against 


the newly summoned accused. Fresh summoning of an 


accused will result in delay of the trial therefore the 


degree of satisfaction for summoning the accused 


(original and subsequent) has to be different.” 


19.  The summoning of a person is not a routine. It is 


not that some person may bring two witnesses to summon 


someone. Somehow probability of the statements is to be 


seen.  


20.  In the case of Pepsi Foods ltd. and another Vs. 


Special Judicial Magistrate and others, (1998) 5 SCC 749, 


the Hon’ble Supreme Court, inter alia, observed  that 


“summoning of an accused in a criminal case is a 


serious matter. Criminal law cannot be set into motion 


as a matter of course. It is not that the complainant has 


to bring only two witnesses to support his allegations in 


the complaint to have the criminal law set into 


motion……………It is not that the Magistrate is a silent 


spectator at the time of recording of preliminary 


evidence before summoning of the accused. The 
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Magistrate has to carefully scrutinise the evidence 


brought on record …………….” 


21.  In the case of K. Subba Rao and others Vs.State 


of Telangana, (2018) 14 SCC 452, the Hon’ble Supreme 


Court observed that “the courts should be careful in 


proceeding against the distant relatives in crimes 


pertaining to matrimonial disputes and dowry deaths. 


The relatives of the husband should not be roped in on 


the basis of omnibus allegations unless specific 


instances of their involvement in the crime are made 


out.” 


22.  In the case of Ramesh and others Vs. State of 


Tamil Naidu, (2005) 3 SCC 507, it was held that “the bald 


allegations made against her sister-in-law seem to 


suggest the anxiety of the informant to rope in as many 


of the husband's relations as possible.” 


23.  In the case Gita Melhrotra and another Vs. State 


of Uttar Pradesh and another, (2012) 10 SCC  741, the 


Hon’ble Supreme Court while discussing the law on the 


point observed that “but mere casual reference of the 


names of the family members in a matrimonial dispute 


without allegation of active involvement in the matter 


would not justify taking cognizance against them 
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overlooking the fact borne out of experience that there 


is a tendency to involve the entire family members of 


the household in the domestic quarrel taking place in a 


matrimonial dispute specially if it happens soon after 


the wedding.” 


24.  The informant was married to Muslim resident of 


village Mahmoodpur. As stated, the revisionist no.2 Smt. 


Farmani is married sister of Muslim. The revisionist no.1 


Akbar is her father-in-law and the revisionist no.3 Samoon 


is her husband. They are residents of a different village 


Makarabpur. The allegations in the FIR insofar as the 


revisionists are concerned are general and vague. There is 


nothing specific. The Investigating Officer did not find the 


involvement of the revisionists. In her statement before the 


court, PW1 Smt. Sitara has leveled allegations against the 


revisionists also, but they are also general in nature and 


vague.  


25.  The revisionists are resident of different village. It 


appears that out of anxiety to rope in the married sister of 


her husband, the informant has named Smt. Farmani, her 


husband and her father-in-law. They all are the revisionists. 


Reading of the statement of PW1 Smt. Sitara even does not 


make out a prima facie case against the revisionists. The 


degree of satisfaction should be more than that. It should be 
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the satisfaction, which is expected at the stage of framing of 


charge. But, it is lacking even in the instant case. Therefore, 


this Court is of the view that there is no reason to summon 


the revisionists. The application under Section 319 of the 


Code filed by the informant ought to have been rejected, but 


the court below committed an error by allowing the 


application. Therefore, the revision deserves to be allowed. 


26.  The revision is allowed. 


27.  Impugned order dated 26.09.2017 is set aside. 


The application filed under Section 319 of the Code by the 


informant is rejected. 


 


        (Ravindra Maithani, J.)                                                 
                02.11.2022 


Jitendra 








IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 491 of 2022 
 
 
Deepak Danu        ....Revisionist 
 


Vs. 
 


State of Uttarakhand and Another      ..... Respondents 
 
 
 
Mr. P.C. Petshali and Mr. Kaushal Sah Jagati, Advocates for the 
revisionist. 
Mr. V.S. Rathore, A.G.A. for the State of Uttarakhand. 
Ms. Sonali Shah, Advocate holding brief of Mr. B.N. Molakhi, Advocate 
for the accused. 
 
   
 


JUDGMENT 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  The challenge in this revision is made to 


order dated 20.08.2022, passed in Special Sessions Trial 


No.412 of 2021, State Versus Goldy Rajiv Santhoji, by 


the court of Additional Sessions Judge/FTSC/Rudrapur, 


District-Udham Singh Nagar (“the case”). The revisionist 


is aggrieved by that portion of order, by which charge 


under Section 8 instead of Section 9 of the Protection of 


Children from Sexual Offences Act, 2012 (“the POCSO 


Act”) has been framed on the accused and also that 


portion of order is put to challenge, by which PW1 and 


PW2 have been summoned for further cross-


examination. 


 
2.   Heard learned counsel for the parties and 


perused the record. 
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3.   Facts necessary to appreciate the 


controversy, briefly stated, are as follows: Parents-


teachers association of one residential school filed an 


FIR on 01.07.2015 at Police Station Pulbhatta under 


Sections 377, 511 IPC and Section 9(f)/10 of the POCSO 


Act. Based on this FIR, investigation was conducted and 


police filed a final report. Subsequently, by order dated 


06.05.2021, of this Court, passed in Criminal Misc. 


Application No.31 of 2021, the final report was rejected 


and further investigation was ordered (It has been 


recorded in the chargesheet). Further investigation was 


carried out. Thereafter, chargesheet under Sections 377 


IPC and Section 5(f) of the POCSO Act has been 


submitted against the private respondent (“the 


accused”). Cognizance was taken and it is the basis of 


the case. 


 


4.  In the case, initially on 29.10.2021, charge 


under Section 377 IPC and Section 5(f)/6 of the POCSO 


Act was framed. Two witnesses, PW1, Victim No.4 and 


PW2, Victim No.1-D were examined. Thereafter, an 


application was filed by the prosecutor on 06.06.2022 


stating therein that there are many victims in the case, 


but in the charge, the names of the victims have not 


been distinctly referred to. Therefore, charge may be 
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amended. This application was allowed by the impugned 


order dated 20.08.2022 and on 20.08.2022, distinct 


charges with regard to each victim were framed. Those 


charges are under Section 377 IPC and Sections 6 and 8 


of the POCSO Act.  


 


5.  When the charges were framed, on behalf 


of the accused, an application was filed stating therein 


that since charges have been reframed, accused may be 


permitted to further cross-examine PW1 and PW2. This 


application was also allowed by the impugned order 


dated 20.08.2022 and PW1 and PW2 have been 


summoned for further cross-examination.  


 


6.  Learned counsel for the revisionist would 


submit that the accused was Manager of the residential 


school. Under such circumstances, the provisions of 


Section 9 of the POCSO Act are attracted instead of 


Section 8 of the POCSO Act. But, it is argued that the 


court below did commit an error in framing charge 


under Sections 8 of the POCSO Act. 


 


7.  It is also submitted on behalf of the 


revisionist that charges, in fact, have not been changed, 


instead, with regard to each victim, they have been 
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separated. PW1, who is Victim No.4 and PW2, Victim 


No.1-D, have stated about the act done against them. 


They have been cross examined. Therefore, there is no 


occasion for the accused to seek further cross 


examination of PW1 and PW2.  


 


8.  On the other hand, learned counsel 


appearing for the accused would submit that in case 


further cross-examination of PW1 and PW2 is denied, it 


would seriously prejudice the defence of the accused. 


She would submit that earlier charges were collectively 


framed in terms of the victims. Therefore, the strategy of 


the defence was distinct. But now, it is argued that 


charges are differently framed with regard to each of the 


victims, therefore, further cross-examination is 


necessary. It is also argued that earlier, the counsel was 


different. Now, it has been realised that certain more 


questions ought to have been asked in cross-


examination of PW1 and PW2. Therefore, further cross-


examination of PW1 and PW2 is necessary. In support of 


her contention, learned counsel for the accused would 


also refer to the provisions of Section 217 of the Code of 


Criminal Procedure, 1973 (“the Code”) and has referred 


to the judgment in the case of Sonia Vs. State of 
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Haryana and others, Criminal Revision No.3303 of 2013 


(O & M). 


 


9.  In fact, in the case of Sonia (supra), no 


principle of law, as such, has been laid down. In that 


case, the Hon’ble High Court of Punjab and Haryana has 


observed that while declining re-examination of a 


witness, the Court did not record any finding that the 


purpose of re-examination of the witnesses is for the 


purpose of vexation or delay or for defeating the ends of 


justice. Such order was not upheld. 


 


10.  Learned counsel for the accused would also 


submit that there is no documentary evidence to prove 


that the accused was Manager of the residential school. 


Therefore, there is no occasion to frame charge under 


Section 9 of the POCSO Act instead of Section 8 of the 


POCSO Act.  


11.  Undoubtedly, if charges are modified and 


distinct charges are leveled, an accused has a right to 


further cross-examine the witnesses, who have already 


been examined. In fact, right to fair trial includes right to 


fair opportunity of defence. Reference has been made to 


Section 217 of the Code. It reads as hereunder: 


  “217. Recall of witnesses when charge altered.—
Whenever a charge is altered or added to by the Court 







 6 


after the commencement of the trial, the prosecutor and 
the accused shall be allowed— 


   (a)  to recall or re-summon, and examine with reference 
to such alteratio n or addition, any witness who 
may have been examined, unless the Court, for 
reasons to be recorded in writing, considers that 
the prosecutor or the accused, as the case may be, 
desires to recall or re-examine such witness for the 
purpose of vexation or delay or for defeating the 
ends of justice;  


  (b) also to call any further witness whom the Court 
may think to be material.” 


12.  In each case, where charge is altered or 


added, it does not give an absolute right to the accused 


to seek further examination of the witnesses already 


examined. At the general rule, if a charge is altered or 


added, the prosecutor and the accused are allowed to 


recall or re-examine with reference to such alteration, 


any witness, who has been examined. But this general 


rule is subject to a rider that if the court, for the reasons 


to be recorded, is of the view that the prosecutor or the 


accused, as the case may be, desires to recall or re-


examine such witness for the purpose of vexation or 


delay or for defeating the ends of justice, such recall or 


re-examination may be denied by the Court.  


 


13.   In its objections, the accused also stated 


that the revision is not maintainable but during the 


course of argument, on behalf of the revisionist, it is 


submitted that revision is maintainable because, if not 


entertained, it would be a serious miscarriage of justice. 


Learned counsel for the revisionist has placed reliance 
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on the principles of law, as laid down in the case of 


Honnaiah T.H. Vs. State of Karnataka and others, 2022 


SCC OnLine SC 1001. In Para 13 of the judgment, the 


Hon’ble Supreme Court observed as hereunder:- 


 


 “13. There would be a serious miscarriage of justice in 
the course of the criminal trial if the statement were not 
to be marked as an exhibit since that forms the basis of 
the registration of the FIR. The order of the trial judge 
cannot in these circumstances be treated as merely 
procedural or of an interlocutory in nature since it has the 
potential to affect the substantive course of the 
prosecution. The revisional jurisdiction under Section 397 
CrPC can be exercised where the interest of public justice 
requires interference for correction of manifest illegality or 
the prevention of gross miscarriage of justice. A court can 
exercise its revisional jurisdiction against a final order of 
acquittal or conviction, or an intermediate order not being 
interlocutory in nature. In the decision in Amar 
Nath v. State of Haryana, this Court explained the 
meaning of the term “interlocutory order” in Section 
397(2) CrPC. This Court held that the expression 
“interlocutory order” denotes orders of a purely interim or 
temporary nature which do not decide or touch upon the 
important rights or liabilities of parties. Hence, any order 
which substantially affects the right of the parties cannot 
be said to be an “interlocutory order”. Speaking for a two-
Judge Bench, Justice Murtaza Fazal Ali observed: 


“6. […] It seems to us that the term 
“interlocutory order” in Section 397(2) of the 1973 
Code has been used in a restricted sense and not in 
any broad or artistic sense. It merely denotes orders 
of a purely interim or temporary nature which do 
not decide or touch the important rights or the 
liabilities of the parties. Any order which 
substantially affects the right of the accused, or 
decides certain rights of the parties cannot be said 
to be an interlocutory order so as to bar a revision 
to the High Court against that order, because that 
would be against the very object which formed the 
basis for insertion of this particular provision in 
Section 397 of the 1973 Code. Thus, for instance, 
orders summoning witnesses, adjourning cases, 
passing orders for bail, calling for reports and such 
other steps in aid of the pending proceeding, may no 
doubt amount to interlocutory orders against which 
no revision would lie under Section 397(2) of the 
1973 Code. But orders which are matters of 
moment and which affect or adjudicate the rights of 
the accused or a particular aspect of the trial cannot 
be said to be interlocutory order so as to be outside 
the purview of the revisional jurisdiction of the High 
Court.” 
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14.  In fact, the Hon’ble Supreme Court also 


observed in this case that, “The revisional jurisdiction 


of a High Court under Section 397 read with Section 


401 of the CrPC, is a discretionary jurisdiction that 


can be exercised by the revisional court suo motu so 


as to examine the correctness, legality or propriety 


of an order recorded or passed by the trial court or 


the inferior court. As the power of revision can be 


exercised by the High Court even suo moto, there 


can be no bar on a third party invoking the revisional 


jurisdiction and inviting the attention of the High 


Court that an occasion to exercise the power has 


arisen.”  


 


15.  In fact, during the course of argument, on 


behalf of the accused, no objection has been raised with 


regard to the maintainability of the revision.  


16.  The accused is facing trial under the 


POCSO Act as well. While dealing with the present issue, 


the provisions of the POCSO Act are also to be kept in 


mind. The procedure and powers  of special courts and 


recording of evidence has been provided under Chapter 


VIII of the POCSO Act. It makes various provisions with 


regard to questioning the witnesses. Section 35(5) of the 


POCSO Act provides that the special courts shall ensure 
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that the child is not called repeatedly to testify in the 


court.  


17.  On 29.10.2021, the accused was charged 


under Section 377 IPC and Section 6 of the POCSO Act. 


According to the charges, being Manager of a residential 


school, the accused called minor students in his hostel 


room and committed the offence. Under both these 


heads, the victims have been used in plural. In both 


these charges, the accused has been told that the act 


was done by him when he was Manager of a residential 


school.  


18.  By the modification of the charge, what is 


done is that charge under Section 377 IPC and Section 6 


of the POCSO Act has been levelled with regard to each 


of the victims. In fact, it is not alteration of charge. What 


was collectively told to the accused has been separately 


told to him.  


19.  PW1 is the Victim no.4 and PW2 is the 


Victim No.1-D. With regard to PW1, there are charges 


under Section 377 IPC and Section 6 of the POCSO Act. 


20.   PW2, Victim No.1-D has already been 


examined and cross-examined. He has stated about the 


acts done to him by the accused. He has been cross-


examined on those aspects. Therefore, merely by 


separating the charge, as per the victims, does not 
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absolutely gives a right of further cross-examination to 


the accused. In fact, if such permission is granted, it 


would definitely defeat the ends of justice.  


21.  In so far as the further cross-examination 


of the PW1 is concerned, according to the charges, which 


were framed subsequently, charge no.7 relates to him. It 


is with regard to sexual assault. Fact remains that no 


charge of sexual assault was earlier framed on the 


accused. It was framed for the first time on 20.08.2022. 


22.  Learned counsel for the revisionist would 


argue that offence under Section 8 of the POCSO Act is a 


lesser offence than Section 6 of the POCSO Act. 


Therefore, it is argued that merely because charge under 


Section 8 of the POCSO Act has been added, the accused 


does not get a right to further cross-examine PW1. This 


argument would have been accepted had the charge 


under Sections 6 and 8 of the POCSO Act been framed 


qua one and the same victim. 


23.  According to the prosecution, PW1 is a 


victim of aggravated sexual assault. As stated, charge 


under Section 8 of the POCSO Act was not framed, 


earlier. Although, it is also a fact that PW1 was 


examined and cross-examined. It is also to be noted that 


PW1 has also stated that in his presence an offence of 


penetrative sexual assault was done by the accused on 
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another child. Has he been examined with regard to an 


offence under Section 6 of the POCSO Act alone or had 


PW1 been also examined as a victim of an offence of 


aggravated sexual assault? But, as stated, this charge 


was not framed. Therefore, this Court is of the view that 


definitely the accused should be afforded an opportunity 


to further cross-examine PW1. 


24.  Insofar as framing of charge under Section 


9 of the POCSO Act is concerned, fact remains that it is 


the case of the prosecution that the accused was the 


manager of a residential school. Section 9of the POCSO 


Act defines aggravated sexual assault, which is 


punishable under Section 10 of the POCSO Act. 


According to Section 9(f) of the POCSO Act, if 


management or a staff of an educational institution, etc. 


commits sexual assault on a child in that institution, it 


also amounts to aggravated offence. This is what the 


prosecution case is. Therefore, definitely, the charges 


under Section 9 read with 10 of the POCSO Act ought to 


have been framed on the accused instead of Section 8 of 


the POCSO Act. Accordingly, the revision deserves to be 


partly allowed. 


25.  The revision is partly allowed. 
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26.  The accused shall get an opportunity to 


further cross-examine PW1 alone. He shall not get 


opportunity to further cross-examine PW2. 


27.  The accused shall be charged under 


Section 9 read with 10 of the POCSO Act in relation to 


victim no.4 and victim no.5. The court below is directed 


to correct the charge (head 7 & 8) framed on 20.08.2022, 


accordingly. 


28.  The impugned order dated 20.08.2022 is 


modified to the extent, as indicated above.  


 


 
 
                            (Ravindra Maithani, J.)   
                          13.10.2022      


                                                           
Ravi Bisht 








Reserved 
HIGH COURT OF UTTARAKHAND AT NAINITAL 


 
Criminal Revision No. 777 of 2019 


 
 


Ranveer Singh                   ...Revisionist 
 


Versus 
            
State of Uttarakhand         ...Respondent 
 
Present:-  


Mr. T.A. Khan, Senior Advocate, assisted by Ms. Sadaf 
Gaur, Advocate for the revisionist. 
Mr. V.S. Rathore, A.G.A. for the State. 
  


JUDGMENT 
 


Hon’ble Ravindra Maithani, J. (Oral) 
 


  The challenge in this revision is made to the 


following:- 


(1)     The judgment and order dated 


08.10.2012, passed in Criminal Case No. 


480 of 2011, State Vs. Ranveer Singh, by 


the court of 2nd Additional Sessions 


Judge, Rudrapur, District Udham Singh 


Nagar (“the case”). By it, the revisionist 


has been convicted under Sections 420, 


467, 468, 471 IPC and sentenced as 


hereunder:- 


(i) Under Section 420 IPC: to undergo 


rigorous imprisonment for a period of 
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three years with a fine of Rs. 1000/- In 


default of payment of fine to undergo 


simple imprisonment for a further 


period of one month. 


(ii) Under Section 467 IPC: to undergo 


rigorous imprisonment for a period of 


three years with a fine of Rs. 1000/- In 


default of payment of fine to undergo 


simple imprisonment for a further 


period of one month. 


(iii) Under Section 468 IPC: to undergo 


rigorous imprisonment for a period of 


three years with a fine of Rs. 1000/- In 


default of payment of fine to undergo 


simple imprisonment for a further 


period of one month. 


(iv) Under Section 471 IPC: to undergo 


rigorous imprisonment for a period of 


two years with a fine of Rs. 1000/- In 


default of payment of fine to undergo 


simple imprisonment for a further 


period of one month. 
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(2) Judgment and order dated 07.12.2019, 


passed in Criminal Appeal No. 230 of 


2012, Ranveer Singh Vs. State, by the 


court of Additional Sessions Judge, 


Rudrapur, District Udham Singh Nagar. 


By it, the judgment and order dated 


08.10.2012 passed in the case has been 


upheld. 


2.  Heard learned counsel for the parties and 


perused the record. 


3.  Facts necessary to appreciate the controversy 


briefly stated are as follows:- 


  PW1 Pramjeet Singh filed an application under 


Section 153 (3) of the Code of Criminal Procedure, 1973 


(“the Code”) which is basis of the case. According to it,  his 


wife had purchased certain property from one Harvinder 


Singh through power of attorney holder Manjeet Kaur for 


Rs. 25 Lakh. One Jaswant Singh had also purchased 


certain property from its owner Swaraj Singh through power 


of attorney holder Manjeet Kaur for Rs.11,66,000/-. But, 


according to the application, the revisionist alongwith co-


accused, under a conspiracy, in order to grab the property 


purchased by Gurjeet Kaur and Jaswant Singh, prepared a 


forged agreement to sale on 10.12.1995 (for short “the 
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agreement to sale”) purported to have been executed by 


Swaraj Singh and Harvinder Singh. The signatures of 


Swaraj Singh and Harvinder Singh were forged on the 


agreement to sale. This agreement to sale was placed in a 


proceedings under Section 229 B of the Uttar Pradesh 


Abolition and Lard Reforms Act, 1950 (“the Act”). According 


to the application, on 10.12.1995, Swaraj Singh and 


Harvinder Singh were not in India. They were in England. 


This application was allowed and FIR was registered. The 


Investigating Officer collected information and after 


investigation, submitted charge sheet against the 


revisionist, which is basis of the case. On 25.04.2012, 


charge under Sections 420, 467, 468, 471 IPC were framed 


against the revisionist. To which, he declined and claimed 


trial. 


4.  In order to prove its case, prosecution examined 


six witnesses, namely, PW1 Paramjeet Singh, PW2 Hem 


Chandra Sharma, PW3 Smt. Poonam Mehrotra, PW4 Kheem 


Singh Adhikari, PW5 Mohd. Yameen and PW6 Ravindra 


Singh Toliya. 


5.  The revisionist was examined under Section 313 


of the Code. According to him, he has been falsely 


implicated. In his defence, the revisionist produced two 
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witnesses, namely, DW1 Arun Kumar and DW2 V.K. 


Agarwal. 


6.  After hearing the parties, by the impugned 


judgment and order, the revisionist has been convicted and 


sentenced as stated hereinbefore. The judgment and order 


dated 08.10.2012 has been unsuccessfully challenged in 


appeal. Hence, the revision. 


7.  Learned counsel for the revisionist would submit 


that the courts below did commit error in convicting the 


revisionist. Such documents have been read into evidence, 


which are not proved and not admissible into evidence. 


There is no evidence to prove the charge framed against the 


revisionist. Therefore, it is argued that the impugned 


judgments and orders deserve to set aside and the 


revisionist is liable to the acquitted of the charge framed 


against him. 


8.  On the other hand, learned State counsel would 


submit that the prosecution has been able to prove the 


charge against the revisionist. 


9.  It is a revision. The scope is quite restricted to the 


extent of examining the correctness, legality and propriety of 


the impugned judgments and orders. In revision, generally 


appreciation of evidence is not done unless the finding is 
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perverse i.e. against the weight of evidence or inadmissible 


evidence is considered or material evidence is not 


considered. Within the limited scope, the Court proceeds to 


examine the instant case. 


10.  PW1 Paramjeet Singh is the informant. He has 


proved his application given under Section 156 (3) of the 


Code, which is Ex. A1. According to him, the power of 


attorney was forged by the revisionist. The power of attorney 


is dated 10.12.2019, on that date, according to PW1 


Paramjeet Singh, Swaraj Singh and Harvinder Singh were 


not in India. 


11.  PW2 Hem Chandra Sharma is Reader in the court 


of Sub-Divisional Magistrate, Jaspur. He has filed a copy of 


the agreement to sale, which is Ex. A2 and the plaint filed 


under Section 229B of the Act, which is Ex. A3. 


12.  PW3 Smt. Poonam Mehrotra is a stamp vendor. 


She has given general natural evidence. According to her, in 


the power of attorney Ex. A2, the name of stamp vendor is 


not recorded. She tells the court that whenever the vendor 


sells a stamp, they make an endorsement on their register 


and such details are also entered on the stamp. 
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13.  PW4 Kheem Singh Adhikari is the Investigating 


Officer. According to him, he prepared the site plan. He tells 


that he wrote letters to Swaraj Singh and Harvinder Singh, 


as to whether, they executed any power of attorney of 


10.12.1995. He proved the letters and Dak receipts Ex. A4 


to Ex. A7.  


14.  PW4 Kheem Singh Adhikari has also stated that 


both Swaraj Singh and Harvinder Singh have replied to the 


letter sent by him through a notarized communication and 


informed that they were not in India on 10.12.1995. He has 


also stated about the inquiry which he made from 


International Airport, Delhi. He proved his letter Ex. A8. He 


has also stated that he received a letter from the Foreigners 


Regional Registration Office, New Delhi dated 10.11.2010 


and its annexure which reveals that on 10.12.1995 Swaraj 


Singh and Harvinder Singh were not in India.  


15.  PW4 Kheem Singh Adhikari has also proved his 


own communication given to the Foreigners Regional 


Registration Office, R.K. Puram, New Delhi Ex. A9 and Ex. 


A10. According to PW4 Kheem Singh Adhikari, he 


telephonically inquired from Swaraj Singh and Harvinder 


Singh and both have stated that they were not in India on 


10.12.1995. 







 8 


16.  PW5 Mohd. Yameen is an Advocate and retired 


Sub-Registrar. He has also stated about the general practice 


as to how stamps are purchased, sold and an endorsement 


is made. According to him, the agreement to sale, Ex. A2 


does not bear signatures and endorsement. 


17.  PW6 Ravindra Singh Toliya has completed the 


investigation in this case and submitted charge sheet Ex. 


A11. 


18.  DW1 Arun Kumar has stated about some 


transactions done by the revisionist. He is a Bank Officer. 


Similarly, DW2 V.K. Agarwal has also stated about certain  


transactions. He proved a few documents, as well. 


19.  According to the prosecution case, the revisionist 


forged the agreement to sale dated 10.12.1995 purported to 


have been executed by Swaraj Singh and Harvinder Singh. 


It is the prosecution case that Swaraj Singh and Harvinder 


Singh were not in India on that date. 


20.   In fact, this is no evidence case. PW1 Paramjeet 


Singh has not proved that Swaraj Singh and Harvinder 


Singh were not in India on 10.12.1995. PW2 Hem Chandra 


Sharma had simply proved a copy of the agreement             


to sale, which is Ex. A2. PW3 Smt. Poonam Mehrotra       
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and PW5 Mohd. Yameen has stated generally about the 


stamps. As to how they are purchased and sold and how 


endorsements are made. 


21.  PW4 Kheem Singh Adhikari has proved a few 


documents. He sent letters to Swaraj Singh and Harvinder 


Singh, which are Ex.A4 and Ex. A6. Their dak receipts are 


Ex. A5 and Ex. A7.  These letters namely Ex. A4 and Ex.A6 


do not prove anything. They are mere communication by 


PW4 Kheem Singh Adhikari, the Investigating Officer, made 


to Swaraj Singh and Harvinder Singh. The other 


communications made by PW4 Kheem Singh Adhikari are 


as follows:- 


(i) Ex. A8, a communication made by PW4 


Kheem Singh Adhikari to Immigration 


Officer, International Airport, Delhi dated 


22.10.2010. 


(ii) Ex. A9, a communication made by PW4 


Kheem Singh Adhikari to the Office of 


Foreigners Regional Registration Officer, 


R.K. Puram, Delhi dated 16.11.2010. 
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(iii) Ex. A10, a letter dated 09.11.2010 of PW4 


Kheem Singh Adhikari written to FRRO, New 


Delhi. 


22.  The above letters do not prove anything. These 


are communications made by PW4 Kheem Singh Adhikari 


with regard to the whereabouts of Swaraj Singh and 


Harvinder Singh on 10.12.1995.  


23.  PW4 Kheem Singh Adhikari has stated about two 


documents which have been relied on by the trial court and 


the appellate court to convict the revisionist, they are a 


communication dated 10.11.2010 made from the Foreigners 


Regional Registration Officer, New Delhi to Superintendent 


of Police, Udham Singh Nagar, Uttarakhand. It has one 


enclosure also. It is paper no. 7A/68 on the record of the 


trial court. In page 3 of his statement, PW4 Kheem Singh 


Adhikari tells that according to it, on 10.12.1995 Harvinder 


Singh and Swaraj Singh were not in India. Second 


documents is a notary document allegedly sent by the 


Swaraj Singh and Harvinder Singh. It is paper Nos. 7A/70 


and 7A/71 on the trial court record. In page 3 of this 


statement, PW4 Kheem Singh Adhikari has stated about it. 


He tells that according to these notary documents, on 


10.12.1995, Swaraj Singh and Harvinder Singh were not in 


India. 
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24.  “Proved”, “disproved” and “not proved” are defined 


under the Indian Evidence Act, 1872 (“the Evidence Act”). 


How a document is to be proved is defined under Chapter V 


of the Evidence Act. Section 61 of the Evidence Act provides 


that the contents of the documents may be proved either by 


primary or by secondary evidence.  


25.  Section 67 of the Evidence Act provides as to how 


to prove the signature and handwriting of a person alleged 


to have signed or written document produced. It reads as 


hereunder:- 


“67. Proof of signature and handwriting of 


person alleged to have signed or written document 


produced.- If a document is alleged to be signed or to 


have been written wholly or in part by any person, the 


signature or the handwriting of so much of the document 


as is alleged to be in that person’s handwriting must be 


proved to be in his handwriting.” 


26.  How a fact may be proved, it is provided under 


Sections 59 and 60 of the Act. Except contents of the 


documents, oral evidence may prove facts, but it should be 


direct.   


27.  In para 16 (XIII) and (XIV) of the impugned 


judgment passed, in the case, the court had taken notice of 


communication dated 10.11.2010  (7A/68) purportedly 


made by the Foreigners Regional Registration Officer, New 
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Delhi as well as the notarized documents (7A/70 and 


7A/71). In the impugned judgment passed in the case, the 


court has taken note of Sections 56 and 57 (6) of the 


Evidence Act and with the help of them, the court read the 


notarized documents as well as the communication dated 


10.11.2010 made by Foreigners Regional Registration 


Officer, New Delhi in evidence. This is an error in law. 


28.  Section 57 (6) of the Evidence Act reads as 


hereunder:- 


“57. Facts of which Court must take judicial 


notice.-The Court shall take judicial notice of the 


following facts:- 


“(6) All seals of which English Courts take judicial 


notice :  the seals of all the Courts in India, 


and all Courts out of India established by the 


authority of the Central government or the 


Crown Representative: the seals of Courts or 


Admiralty and Maritime Jurisdiction and of 


Notaries Public, and all seals which any 


person is authorized to use by the 


Constitution or an Act or Parliament of the 


United Kingdom or an Act or Regulation 


having the force of law in India.” 


29.  In view of the above, the court may take judicial 


notice of all seals of which the English Courts takes judicial 


notice. The court may also take the judicial notice of the 


notaries public. At the most, what court can take judicial 
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notice is that Paper 7A/70 and Ex. 7A/71 (in the trial court 


record) had a seal of some notary public in England. It may 


at the most would lead to the conclusion that these two 


documents were notarized in England, but execution of a 


document does not prove its contents. Merely on the basis 


of these notarized document, it contents are not proved. 


Even if it is written in these notarized document by Swaraj 


Singh and Harvinder Singh that they were not in India on 


10.12.1995, it is not proved that on 10.12.1995 Swaraj 


Singh and Harvinder Singh were not in India. These 


documents are not evidence. The author is not before the 


court. The person who has written the contents is not before 


the court. He has not rendered himself available for cross 


examination. These documents do not proof anything 


relating to the charge levelled against the revisionist. 


30.  The court below has also relied on paper no. 


7A/68 in the trial court record, which is a communication 


dated 10.11.2010 of the Foreigners Regional Registration 


Officer, New Delhi made to Superintendent of Police, Udham 


Singh Nagar.  There is an Annexure A, to this 


communication, which the court below has read into 


evidence to conclude that according to it, on 10.12.1995, 


Swaraj Singh and Harvinder Singh were not in India. This 


document 7A/68 and its annexure are not proved. Who has 
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authored it? Who had sent it? How this Annexure A may be 


read into evidence? It is some hand written text. Who signed 


it? It is inadmissible evidence. Taking note of these 


documents, conviction has been recorded.  


31.  PW4 Kheem Singh Adhikari also tells that 


telephonically he inquired from the Swaraj Singh and 


Harvinder Singh and they told that they were not in India on 


10.12.1995. A criminal charge cannot be proved on such 


assertions as made by PW4 Kheem Singh Adhikari. His 


statements is hearsay evidence on this aspect. The best 


evidence would have been the evidence of Swaraj Singh and 


Harvinder Singh. They should have been called as witnesses 


at trial. They were not examined. The documents which 


have been relied by the court below are not admissible. They 


were not proved in accordance with law. They could not 


have been read into evidence. There is no legally admissible 


evidence on record which may prove the charge against the 


revisionist. 


32.  In view of the foregoing discussion, this Court is 


of the view that prosecution has utterly failed to prove the 


charge against the revisionist. Accordingly, the revision 


deserves to be allowed. 
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33.   The revision is allowed. Both the impugned 


judgment and orders dated 08.10.2012 and 07.12.2019 are 


set aside. Revisionist is acquitted of the charge under 


Sections 420, 467, 468, 471 IPC.  


 


34.  The revisionist is on bail. His bond is cancelled 


and sureties are discharged of their liability. The revisionist 


shall furnish a personal bond and two sureties, each of the 


like amount to the satisfaction of Court concerned, under 


section 437A of the Code within a period of four weeks from 


today. 


 


35.  Let a copy of this judgment along with Lower 


Court Record be transmitted to the Court below.  


 


        (Ravindra Maithani, J.)                                                 
                02.11.2022 


Jitendra 








N THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


Criminal Writ Petition No. 1721 of 2022 
 


Kishan Chand      ……Petitioner 
 


Versus 


State of Uttarakhand & Ors.  ……Respondents 
 
 
Present: 


Mr. Tapan Singh, the learned counsel for the petitioner. 
Mr. J.S. Virk, the learned Dy. Advocate General for the State. 
 


 


Judgement reserved on: 16.11.2022 


Judgement delivered on: 30.11.2022. 
 


 


Sri Sanjaya Kumar Mishra, J. 
   
 


 
 By filing this writ petition, the petitioner has 


prayed for issuance of writ in the nature of certiorari 


quashing the FIR date 08.08.2022, registered as FIR 


No. 06 of 2022, under Sections 420, 466 and 467 of 


the Indian Penal Code, 1860 (hereinafter referred to as 


the Penal Code for brevity), Section 3A and 3B of 


Forest Conservation Act, 1980, Indian Forest Act, 1972 


and under Section 13(1)(A) of Prevention of Corruption 


Act, 1988 (hereinafter referred to as the P.C. Act for 


brevity) registered by the Vigilance Establishment 


Sector, Haldwani, District Nainital. He has also prayed 


for a writ in the nature of mandamus commanding 


respondent no. 2 and 3 not to arrest the petitioner in 


connection with aforesaid FIR during the pendency of 


the writ petition and to grant any relief as the Court 


may deem just and proper. 


 


2. The matter was listed on 09.09.2022. On that day 


the Court directed the learned Dy. Advocate General to 
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take instructions regarding materials collected against 


the petitioner by the investigating agency and produce 


the same before the Court on the next date. On 


16.09.2022, the learned Dy. Advocate General 


submitted the written instructions received from the 


I.O. on 15.09.2022. The learned Dy. Advocate General 


informed the Court that on 08.08.2022, the FIR was 


lodged on the basis of an open inquiry by the 


Government and during course of the investigation, on 


the basis of the statement recorded under Section 161 


and 164 of the Code of Criminal Procedure, 1973 


(hereinafter referred to as the Code for brevity) it was 


revealed that the petitioner has violated the guidelines 


issued by the Ministry of Environment, Forest and 


Climate Change, Government of India, and he was 


involved in illegal construction work in the Morghatti 


Range from the fund of Campa, Pakharo Range and 


Tilwadhang (Kotdwar), Kugadda, Saneh in the violation 


of Forest Conservation and Indian Forest Act, 1972 on 


the basis of forged, back dated bills due to which huge 


loss was suffered by the State Exchequer.  It was 


brought to our notice that Pramod Kashyap, the Dak 


Dispatcher, stated before the investigating officer that 


the petitioner pressurized him to do the back dated 


entry in the F-7 register (dispatch register) regarding 


taking the financial approval of the Technical Audit 


Committee from the Government and work orders and 


forged bills and documents were prepared due to which 


State Exchequers suffered huge losses. 


 
 
 
 
 
 
 
 
 


 







3 
 


3. It is also seen that another case being FIR No. 04 


of 2019, under Section 14(1) E 13(1)B of the P.C. Act 


read with Section 120 B of the Penal Code has also 


been initiated. It is also brought to our notice that from 


the investigation, as present there is credible evidence 


against the petitioner under Section 409, 420, 466, 


477, 468, 471, 120B, 34 of the Penal Code and under 


Section 13 (1)(A) & 13(2) of the P.C. Act is well made 


out against the petitioner. 


 


4. Mr. Tapan Singh, the learned counsel for the 


petitioner would submit that unless there is allegation 


in the FIR that the respondent and other accused 


persons had intention to wrongful gain or make any 


wrongful loss to the employer, they cannot be said to 


be committed the offence of 409 and 420 read with 


section 120 B of the Penal Code. However, in this case, 


the petitioner who was working as a Senior Forest 


Official, In-charge of the Tiger Corbet Reserve and in 


such capacity he has committed large number of 


irregularities. Even evidences are coming from the 


records that he forged the documents for which there is 


no plausible explanation from the side of the defence. It 


is true that all those allegations which is being 


unearthed in course of investigation are not reflected in 


its entirety in the FIR, however, this Court is of the 


view that since the FIR is not encyclopaedia of all the 


facts, once, cognizable case is shown in the FIR, the 


investigating agency has the right to investigate the 


same and collect whatever evidence/materials are 
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available. Furthermore, FIR or criminal proceedings are 


quashed only in exceptional and rare cases, it cannot 


be quashed in a routine manner specially when a 


person having hold high office, has allegedly committed 


certain financial irregularities, forged the document, 


violated forest laws, taking allegedly advantage of his 


position as a senior forest official then investigating 


agency should be allowed to continue the investigation 


and to come to a logical conclusion. 


 


5. In the case of State of Haryana & others vs. 


Bhajan Lal & other, AIR 1992 SC 604, wherein at 


paragraph 108, the Hon’ble Supreme Court has laid 


down the principles of law enunciated by the Supreme 


Court in the series of decisions relating to the exercise 


of the extraordinary power under Article 226 of the 


Constitution or inherent powers under Section 482 of 


Code for quashing of the FIR, charge sheet or 


cognizance. The principles are as follows:- 


 (1) Where the allegations made in the first information report or the 
complaint, even if they are  taken at their face value and accepted in 
their entirety do not prima facie constitute any offence or make out a 
case against the accused. 


 (2) Where the allegations in the first information report and other 
materials, if any, accompanying the FIR do not disclose a cognizable 
offence, justifying an investigation by police officers under Section 
156(1) of the Code except under an order of a Magistrate within the 
purview of Section 155(2) of the Code. 


 (3) Where the uncontroverted allegations made in the FIR or complaint 
and the evidence collected in support of the same do not disclose the 
commission of any offence and make out a case against the accused. 


 (4) Where the allegations in the FIR do not constitute a cognizable 
offence but constitute only a non-cognizable offence, no investigation 
is permitted by a police officer without an order of a Magistrate as 
contemplated under Section 155(2) of the Code. 


 (5) Where the allegations made in the FIR or complaint are so absurd 
and inherently improbable on the basis of which no prudent person can 
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ever reach a just conclusion that there is sufficient ground for 
proceeding against the accused. 


 (6) Where there is an express legal bar engrafted in any of the 
provisions of the Code or the concerned Act (under which a criminal 
proceeding is instituted) to the institution and continuance of the 
proceedings and/or where there is a specific provision in the Code or 
the concerned Act, providing efficacious redress for the grievance of 
the aggrieved party. 


 (7) Where a criminal proceeding is manifestly attended with mala fide 
and/or where the proceeding is maliciously instituted with an ulterior 
motive for wreaking vengeance on the accused and with a view to spite 
him due to private and personal grudge. 


 


6. This case does not fall within the purview of 


aforesaid consideration. Furthermore, in the succeeding 


paragraph, after laying the principles, the Hon’ble 


Supreme Court held that the powers under Section 482 


Cr.P.C., which also applies to proceedings under Article 


226 of the Constitution of India for quashing of the FIR 


should be exercised in the rare and exceptional cases. 


This Court is of the opinion that it is not a rare case to 


the extent of quashing of the FIR. 


 


7. Hence, writ petition is dismissed being devoid of 


merit. Interim order dated 21.09.2022 stands vacated. 


 


 


  


      (Sanjaya Kumar Mishra, J.) 
                                             (Grant certified copy as per rules) 


 
               
PV 


 


 


 
 
 
 
 
 
 
 


 







6 
 


 


 
 
 
 
 
 
 
 


 








IN THE HIGH COURT OF UTTARAKHAND 


AT NAINITAL 


Criminal Miscellaneous Application No. 2047 of 
2022 


 
 


Satish Goyal and Others                        ……Applicants                                         Applicans 
 
                                     Versus 
 
 
State of Uttarakhand Through  
Secretary Home Dehradun and  
Another                   


            
   ……Respondents 


 
 
Mr. Arvind Vashistha, Sr. Advocate, assisted by Mr. Vivek Pathak, Advocate 


for the applicants. 
Mr. T.C. Agarwal, A.G.A. for the State. 


 


 
               Dated: 09.12.2022 


Hon’ble Sharad Kumar Sharma, J. 


 
   The controversy in the present 482 


application takes its birth, from registration of an 


FIR, being FIR No. 641 dated 19.07.2018, as it was 


got registered by the complainant Mr. Rajesh 


Kumar for the alleged involvement of the named 


accused persons, therein for their alleged 


involvement in commission of offence under section 


306 of IPC. The FIR which was got registered at 


Thana Kotwali Haridwar, District Haridwar on 


19.07.2018 had a brief narration of facts which 


were mentioned in the FIR, which could be 


ultimately culled out that the complainant has 


alleged that his brother Mr. Suraj Goyal, son of Mr. 


Ram Kishore, was a resident of Faridabad. He had 
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travelled all the way from Faridabad to Haridwar, 


and it was that on 23.06.2018, that he had stayed 


at a Dharamshala called as Vinayak Mishra 


Dharamshala, Bhalla Road, Haridwar. It was 


further contended in the FIR, that on 26.06.2018, 


Late Mr. Suraj Verma, had committed a suicide by 


jumping from a bridge at Vishnu Ghat, into river 


Ganga. It was alleged that when later on, the room 


in which he was living in the Dharamshala was 


searched, two suicide notes were said to have been 


recovered and in the suicide note, the name of the 


present applicants was specifically referred to 


therein, because a certain amount of money 


amounting to approximately Rs. 5.60 Crore, which 


was described therein in the FIR, as well as in the 


suicide note was due to be paid by them to the 


deceased Late Mr. Suraj Verma. It was further 


alleged and it would be rather relevant to observe 


too that in the FIR, it was mentioned that whenever 


the deceased used to demand money from the 


aforesaid named accused person, the three 


brothers are said to have threatened, him and use 


to ask him to go away from the place after making 


sarcastic remarks against him and further it has 


been also contended that they have also said, that 


it would be rather better that the deceased gives up 


his life by jumping in Ganga, so that the accused 


person named therein may be exempted from the 


botheration, which is being caused to them by the 


deceased due to the demand made by him of the 


money which was due to be paid, to the deceased. 







 3 


 


2.   The matter was investigated upon and 


the Investigating Officer had ultimately submitted a 


Charge Sheet, being Charge Sheet No. 450 dated 


03.12.2016. If the Charge Sheet itself is taken into 


consideration, the Investigating Officer too, based 


upon the set of allegations which were levelled in 


the FIR, had ultimately come to the conclusion, 


that the present applicants, who are engaged in the 


business of dealing with the edible oils, in the 


brand name of ―Chabhi‖. On the submission of the 


Charge Sheet, the cognizance have been taken by 


the Court of Chief Judicial Magistrate, Haridwar, 


by registering of Criminal Case No. 7189 of 2022, 


State Vs. Rajesh and Others, whereby, the 


applicants have been summoned to be tried under 


Section 306 of IPC. It has been alleged by the 


counsel for the applicant, that the applicants had 


been ultimately released on bail, but, the question 


of propriety of the proceeding itself is under 


challenge, as to whether the Act complaint of in the 


FIR, to be read in consonance with the 


observations which were made in the Charge Sheet 


submitted by the Investigating Officer whether at 


all the Act complaint of would amount to be an 


abetment or not. 


 


3.   The question as to whether the Act of the 


present applicant, which has been complaint of, 


would have forced the deceased to commit a 


suicide or not, there are various elements, which 
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are required to be considered, the level of 


harassment, the mental bend of mind and the 


aptitude of abettor also, to ebb a person to connect 


suicide. 


 


4.   Before venturing to deal with the 


definition of ―abetment‖ and ―abettor‖ as provided 


under the IPC, its literal meaning becomes 


necessary to be considered as it has been provided 


in the Black Dictionary, which means that 


abetment means to instigate a person to bring him 


to such a situation, to force him to come to a 


certain cramped mental condition of developing a 


negative thought process to force him to commit a 


suicide and the person who, thus found to be 


instrumental in it has been termed as to be an 


abettor. The definition of ‗‘abetment‘ as given under 


the Black Dictionary is extracted hereunder; 


 
―Abetment – 1. To encourage and assist 


someone esp. in the commission of a crime 2. To 


support a crime by active assistance.‖ 


 


5.   Almost a similar definition of word 


―abetment‖ has been provided in the Oxford 


Dictionary, which too is almost an akin definition, 


as it has been provided under the Black‘s 


Dictionary.  


 


6.   To deal with the arguments of learned 


senior counsel for the applicants as to whether the 


offence complaint of would at all fall to be an 
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offence under Section 306 of IPC, for which the 


proceedings could be drawn against him or not. It 


becomes relevant to deal with the definition of an 


abetment as provided independently under Section 


107.  


 
―107. Abetment of a thing.—A person abets the doing of a 


thing, who— 
(First) — Instigates any person to do that thing; or 
(Secondly) —Engages with one or more other person or 
persons in any conspiracy for the doing of that thing, if an 
act or illegal omission takes place in pursuance of that 
conspiracy, and in order to the doing of that thing; or 


(Thirdly) — Intentionally aids, by any act or illegal 
omission, the doing of that thing. Explanation 1.—A person 
who, by wilful misrepresentation, or by wilful concealment 
of a material fact which he is bound to disclose, voluntarily 
causes or procures, or attempts to cause or procure, a 
thing to be done, is said to instigate the doing of that thing. 


Illustration A, a public officer, is authorized by a warrant 
from a Court of Justice to apprehend Z. B, knowing that 
fact and also that C is not Z, wilfully represents to A that C 
is Z, and thereby intentionally causes A to apprehend C. 
Here B abets by instigation the apprehension of C. 
Explanation 2.—Whoever, either prior to or at the time of 


the commission of an act, does anything in order to 
facilitate the commission of that act, and thereby facilitate 
the commission thereof, is said to aid the doing of that act.‖ 


 


7.   The prime element, which are required 


therein are that there has to be an Act, having an 


element of instigating a person or inducing him by 


creating a scenario or a molesting circumstances, 


to do a thing. It also includes within it, that one 


who engages in a certain act of conspiracy thereby, 


causing a person to be instigated to commit a 


suicide, will also be brought within an ambit of the 


‗abetment‘ as provided under Section 107. Thus the 


basic ingredients required for the purposes of 


abetment under Section 107, is that in each given 


case for which the trial is being taken under 



https://indiankanoon.org/doc/13181557/
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Section 306 of IPC, there are two basic elements 


which are to be tested as per the opinion of this 


Court, which would necessary to bring an Act 


within the definition of abetment. 


 


(1) That there has to be an instigation and 


instigation has had to be activated with an 


intention of creating a circumstances or a 


harassment, due to which it creates a cramped 


psychological pressure on the person on whom an 


intentional abetment is conducted by the person 


concerned by engaging themselves in an Act of 


conspiracy, due to the surrounding 


circumstances, which would vary in each and 


every case. The Indian Penal Code under Section 


108 defines as to who would be the abettor. 


―Abettor‖ would be the person who is 


instrumental or who place a prime role in 


instigating a person with a clever intent to force 


upon a person to commit an offence or an Act of 


suicide. 


(2) The question would be as to whether at all the 


present applicant could be termed as to be an 


―abettor‖ and the Act committed by the deceased 


of suicide under Section 306, whether it was an 


―abetment‖ under Section 107. 


 


8.   Under the facts of the case at hand and 


rather at later stage, when the applicants have filed 


the supplementary affidavit annexing thereto the 


suicide note, which are said to have been recovered 


from Dharamshala, where the deceased was 


residing, it has been argued by the learned counsel 
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for the applicant that in the suicide note, which 


was thus recovered, though there were two events 


which were referred to (1) with regards to the 


alleged act of atrocities of the daughter-in-law of 


the deceased, which may not be relevant to be 


considered at, for the purposes of the present 482 


application in relation to the present applicants, 


but, the first part of the suicide note dated 


25.07.2018, it did referred as hereunder; 


 
―DHARMANDER KHATANA IS NE MERE KO BARBAD KYA THA IS KE UPER 


ME ATMHATYA KER REHA HU IS KO 14 YEAR KI SAZA HONI CHYAYE 


MERE ANTIM KWASH YEYE HE JAI GANGA MATA VINAY KRMAR 


9818231674 


 


राजेशवर गोयल, पवन गोयल, सतीश गोयल इन 56,000,000/-  भार ललये। में इन्हें 


20 साल को जेल चाहता हूँ. और में अपने बहु से परेशान हूँ इसे भी 10 साल जेल 


चाहता  हूँ मेरे बचे्च घर रहे ये चाहता हूँ। 


 


(ये तीनोों भाई Sec 11 में रहते हैं चाबी ब्रान्ड तेल वाले हैं)” 


 


 


9.   After naming the present applicants, the 


deceased has observed that these persons have 


conspired with each other, in order to dupe the 


deceased by sum of Rs. 5.60 Crore, which was 


usurped by them and due to the harassment being 


suffered by him at their hands, he expressed that 


they deserve to be kept behind the bars for a period 


of 20 years. The question which has been 


attempted to be argued by the learned senior 


counsel for the applicant, that this expression 


given in the suicide note itself will not amount, to 


be falling within the ambit of definition of 


abetment, because merely an expression of the 


present applicants of having conspired to dupe the 
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deceased, by the sum of amount mentioned in the 


suicide note, that itself may not be intervened to 


treat the said act as an act of abetment at the 


hands of the present applicant. 


 


10.   In relation thereto, the counsel for the 


applicant has referred to the judgment of the 


Hon‘ble Apex Court as reported in (2021) 2 SCC 


427, Arnab Manoranjan Goswami Vs. State of 


Maharashtra, wherein, the Hon‘ble Apex Court, it 


was dealing with an aspect as to what would be the 


scope of the exercise of powers by the court, which 


are being exercised in its inherent powers under 


Article 226 or under Section 482 of the Code of 


Criminal Procedure for the purposes of ―grant of 


bail‖. 


 


11.   While dealing with the aforesaid issue, 


the Hon‘ble Apex Court and particularly the 


reference which has been made by the learned 


counsel for the applicant is in the context of the 


observations which had been made by the Hon‘ble 


Apex Court in paragraph 50 of the judgment, which 


is extracted hereunder; 


 


―The first segment of Section 107 defines abetment 


as the instigation of a person to do a particular 


thing. The second segment defines it with reference 


to engaging in a conspiracy with one or more other 


persons for the doing of a thing, and an act or illegal 


omission in pursuance of the conspiracy. Under the 


third segment, abetment is founded on intentionally 


aiding the doing of a thing either by an act or 



https://indiankanoon.org/doc/1914745/
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omission. These provisions have been construed 


specifically in the context of Section 306 to which a 


reference is necessary in order to furnish the legal 


foundation for assessing the contents of the FIR. 


These provisions have been construed in the earlier 


judgements of this Court in State of West Bengal vs 


Orilal Jaiswal18, Randhir Singh vs State of 


Punjab19, Kishori Lal vs State of MP20 (―Kishori 


Lal) and Kishangiri Mangalgiri Goswami vs State of 


Gujarat21. In Amalendu Pal vs State of West 


Bengal22, Justice Mukundakam Sharma, speaking 


for a two judge Bench of this Court and having 


adverted to the earlier decisions, observed: 


It is also to be borne in mind that in cases of alleged 


abetment of suicide there must be proof of direct or 


indirect acts of incitement to the commission of 


suicide. Merely on the allegation of harassment 


without there being any positive action proximate to 


the time of occurrence on the part of the accused 


which led or compelled the person to commit 


suicide, conviction in terms of Section 306 IPC is 


not sustainable.‖ 


 


12.   The Hon‘ble Apex Court while 


interpreting the impact of section 107, which 


defines abetment has dissected the said definition 


to it into two segments (1) That there has had to be 


an essence of instigation and secondly there has 


had to be an essence of conspiracy with one or 


more persons, which may be of such an intensity, 


which may lead to an individual to such a 


psychological position, which will force him to 


commit an act of committing suicide. 


 


13.   The Hon‘ble Apex Court in paragraph 50 


while dealing with the two elements which were 



https://indiankanoon.org/doc/122405/

https://indiankanoon.org/doc/97331/

https://indiankanoon.org/doc/97331/
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https://indiankanoon.org/doc/1310174/

https://indiankanoon.org/doc/1310174/

https://indiankanoon.org/doc/1310174/

https://indiankanoon.org/doc/1852103/

https://indiankanoon.org/doc/1852103/

https://indiankanoon.org/doc/1852103/

https://indiankanoon.org/doc/672002/

https://indiankanoon.org/doc/672002/

https://indiankanoon.org/doc/672002/
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found to be necessary for bringing an offence under 


Section 306, was in the light of the definition 


contained under section 107 has observed that 


there has to be an establishment of an ―apparent 


instigation‖ and ―engaging of a conspiracy‖, but 


there is a third aspect also which has to be 


considered, as to the abettor had at all had an 


―intention in aiding‖ a person to do a thing by 


committing a suicide. 


 


14.   So far as the facts of the instant case are 


concerned, in this case, after submission of the 


Charge Sheet, the trial is yet in fancies at its initial 


stage, after issuance of the summoning order 


calling upon the applicant to put in appearance 


and it is at this stage, the Charge Sheet and the 


summoning order had been put to challenge, as to 


whether at all the trial which is being intended to 


be conducted for the offence under Section 306 is 


at all required to be gone into or not. 


 


15.   This Court is of the view that apart from 


the fact of the criminal antecedents of the present 


applicants carry, which has been referred to in 482 


application, I am of the view that if the behavioral 


aspect of an ―abettor‖, is taken into consideration, 


the offences itself which has been detailed in the 


482 application, in which the abettors are said to 


have been engaged is a persistent psychological 


bend of mind of the applicants, who are in the 


habit of engaging themselves in criminal activities, 
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though the grant of bail in relation to the aforesaid 


offences, may not be of much relevance to be 


considered at this stage, to oust the basic thought 


process or characteristic of an individual to engage 


in a conspiracy. 


 


16.   If the suicide note is considered, in fact, 


the deceased was very conscious and rather he was 


instigated to commit a suicide on account of an act 


of the present applicant for having duped him of 


Rs. 5.60 Crore. This in itself would be an act which 


would be an instigation to the deceased to commit 


a suicide by an act of wrongful duping of money, to 


bring it within an act of abetment under Section 


107. When the deceased has referred to that the 


present applicants have joined together and had 


conspired for duping the deceased of the amount 


referred to in the suicide note, the element of 


conspiracy itself is quite explicit and apparent in it. 


 


17.   Now, the question would be as to whether 


the element of instigation or a conspiracy could be 


culled out from the simplicitor reading of the 


suicide note itself; as per the opinion of this Court 


when the factum of amount duped to be paid to the 


deceased is not a fact which had been disputed, 


which according to the applicant, is a disputed 


amount. Now, the question would be, which as per 


the opinion of this Court, whether the alleged claim 


of the deceased was at all payable, by the present 


applicants or not, whether the actual amount was 
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due to be paid or not to the deceased as claimed, 


as to whether the act of non-payment of the 


amount already received by the present applicant, 


was at all instrumental in instigating the deceased 


to commit a suicide. All these elements require a 


factual appreciation before drawing any conclusion 


at this stage, which as per the opinion of this 


Court, on an apparent face of record of the 


documents which had been placed before this 


Court will fall to be in exception to the parameters 


of paragraph 50 of the judgment of the Hon‘ble 


Apex Court which has been relied by the counsel 


for the applicant, because instigation, conspiracy 


both are apparently accompanied with an intention 


will be variable factor in each and every case, 


which has to be subjected to trial only in order to 


come to a rightful conclusion, which cannot be 


determined at this stage by appreciating evidence, 


when it requires an appreciation of the 


surrounding facts and circumstances and 


particularly when the amount claimed, which had 


constituted, as to be a basis for the deceased to 


commit a suicide, would always be a subject-


matter of trial. 


 


18.   Hence, the presence of the three elements 


as discussed by the Hon‘ble Apex Court in Arnav 


Manoranjan Goswami‘s judgment is not available 


herein under the facts of this case, and where it is 


alleged there to have a motive due to the alleged 


duping of the deceased of the amount, which he 
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contends, that he was otherwise entitled to be paid 


by the present applicants. Since, factually the 


judgment of Manoranjan Goswami was based upon 


a different set of grounds altogether, but, for the 


purposes of Section 306, the elements which are 


required therein particularly the word referred to 


the ―instigation‖, ―the conspiracy‖ and 


―intention‘‘, they are yet to be required to be 


factually decided by the trial court in the instant 


case. Hence, this Court is not inclined to exercise 


its inherent powers under Section 482, in order to 


act as a substitute to a trial to arrive at a plausible 


conclusion in the light of the observations made by 


the Hon‘ble Apex Court in the judgment of Arnav 


Manoranjan Goswami (supra) as referred to 


hereinabove.  


 


19.  Owing to the above, the 482 application lacks 


merit and the same is accordingly dismissed. 


 
 


  


                              (Sharad Kumar Sharma, J.) 


Ujjwal 








IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 286 of 2022 
 
 


Satya Prakash Naithani      ....Revisionist 
 


Vs. 
 


State of Uttarakhand and Others      ..... Respondents 
 
 
Presents:- 
Mr. Neeraj Garg, Advocate for the revisionist. 
Mr. Pankaj Joshi, Brief Holder for the State. 
    


 


JUDGMENT 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  The challenge in this revision is made to 


the impugned judgment and order dated 12.05.2022, 


passed in Case No. 107 of 2020, Smt. Poonam Naithani 


and Another Vs. Satya Prakash Naithani, by the court of 


Principal Judge, Family Court, Dehradun, District 


Dehradun (“the case”). By it, an application for interim 


maintenance filed by the private respondents have been 


allowed and the revisionist has been directed to pay Rs. 


15,000/- to each of the private respondents per month 


as interim maintenance. 


 
2.   Heard learned counsel for the revisionist 


and perused the record. 


 
3.   The record reveals that the respondent 


no.2, Smt. Poonam Naithani, who is the wife of the 


revisionist and Smt. Anshika Naithani, the respondent 


no.3, who is the daughter of the revisionist, filed an 
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application seeking maintenance from the revisionist 


under Section 125 of the Code of Criminal Procedure, 


1973 (“the Code”). The respondent no.2 and the 


revisionist were married on 25.09.1998. The respondent 


no.3 is their daughter. The relationship between the 


revisionist and the respondent no.2 deteriorated. It has 


been the case of the respondent no.2 that, in fact, the 


revisionist had married a woman named Shivani Rawat 


sometimes in the year 2005 and he has been staying 


with her. He pleaded for divorce. There were multiple 


litigations between the parties. It has been the case of 


the respondent no.2, the wife, that she is not able to 


maintain herself. Her daughter is dependent on her, 


whereas, the revisionist is a Draftsman. He is B Tech. 


(Architecture). He earns Rs. 3 Lacs per month. 


 


4.  Based on this application, the proceedings 


of the case were instituted. In this case, an application 


for interim maintenance was filed by the respondent 


nos.2 and 3. It has been objected to by the revisionist on 


multiple grounds.  


 


5.  It is the case of the revisionist that since 


both the revisionist and the respondent no.2 are not 


compatible and it had become little impossible for them 
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to carry together, they decided to get divorce. 


Accordingly, a suit for mutual divorce was filed, which 


was subsequently withdrawn by the respondent no.2, 


the wife. The revisionist, in his objections, did not 


disclose his income. In Para 34 of the objections to 


interim maintenance application, he writes that he is 


physically challenged. He earns somehow for his 


livelihood, whereas, the respondent no.2 earns about Rs. 


10,000-15,000/- per month by tuition.  


6.  After hearing the parties, by the impugned 


order, the revisionist has been directed to pay Rs. 


15,000/- to each of the private respondents per month 


as interim maintenance. Aggrieved by it, the instant 


revision. 


 


7.  Learned counsel for the revisionist would 


submit that a major daughter is not entitled to 


maintenance under Section 125 of the Code. Even under 


Section 20 of the Hindu Adoptions and Maintenance Act, 


1956 (“the Adoption Act”), a married daughter may not 


be entitled to maintenance unless it is shown that she is 


not able to maintain herself. Learned counsel for the 


revisionist also placed reliance on the principle of law as 


laid down in the case of Abhilasha Vs. Prakash and 


Others, 2020 SCC OnLine SC 736, to argue that in order 
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to get maintenance, a major daughter has to plead and 


prove the facts. It is argued that the respondent no.3, 


the daughter of the parties, has not pleaded that she is 


not able to maintain herself. The facts have not been 


proved. It is not one of such cases, in which the 


respondent no.3 could have got interim maintenance 


even. 


 


8.  Learned counsel for the revisionist also 


raised the following points in his submission:- 


  (i) The respondent no.2 is staying separate 


by mutual consent. Therefore, she is 


not entitled to maintenance.  


  (ii) In the impugned order, the income of 


the revisionist has not been assessed, 


which makes this order bad in the eyes 


of law. 


  (iii) Points for determination have not been 


formulated in the impugned order. 


  (iv) The respondent no.3, the daughter, has 


not filed an affidavit, as required in 


view of the judgment in the case of 


Rajnesh Vs. Neha and Another (2021) 2 


SCC 324. 
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9.  It is true that under Section 125 of the 


Code, a major child is not entitled to maintenance, 


unless such child is, by reason of any physical or mental 


abnormality or injury, unable to maintain himself. It is 


also true that the case is based on an application under 


Section 125 of the Code, but this argument has less 


merit for acceptance in view of the judgment in the case 


of Abhilasha (supra). 


 


10.  In the case of Abhilasha (supra), the 


Hon’ble Supreme Court, inter alia, observed that if a 


family court has jurisdiction to decide a case under 


Section 125 of the Code as well as Section 20 of the 


Adoption Act, a major daughter may also be granted 


maintenance so as to avoid multiplicity of proceedings. 


In Para 9, the Hon’ble Supreme Court posed the 


question for consideration as:- 


   9. The question to be answered in the present case 


is as to whether a Hindu unmarried daughter is 


entitled to claim maintenance from her father under 


Section 125 Cr.P.C. only till she attains majority or 


she can claim maintenance till she remains 


unmarried. Section 125(1) Cr.P.C., which is relevant 


for the present case is as follows:— 


“125. Order for maintenance of wives, 


children and parents.— 
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(1) If any person having sufficient means 


neglects or refuses to maintain- 


 (a)  his wife, unable to maintain 


herself, or 


(b)  his legitimate or illegitimate 


minor child, whether married 


or not, unable to maintain 


itself, or 


(c)  his legitimate or illegitimate 


child (not being a married 


daughter) who has attained 


majority, where such child is, 


by reason of any physical or 


mental abnormality or injury 


unable to maintain itself, or 


(d)   his father or mother, unable to 


maintain himself or herself, 


            XXXXXXXXXXXXXXXXXXXXX” 


 


11.  In Paras 32 and 33, the Hon’ble Supreme 


Court considered as hereunder:- 


“32. After enactment of Family Courts Act, 


1984, a Family Court shall also have the 


jurisdiction exercisable by a Magistrate of the 


First Class under Chapter IX of Cr.P.C. relating 


to order for maintenance of wife, children and 


parents. Family Courts shall have the 


jurisdiction only with respect to city or town 


whose population exceeds one million, where 


there is no Family Courts, proceedings under 


Section 125 Cr.P.C. shall have to be before the 


Magistrate of the First Class. In an area where 







 7 


the Family Court is not established, a suit or 


proceedings for maintenance including the 


proceedings under Section 20 of the Act, 1956 


shall only be before the District Court or any 


subordinate Civil Court.” 


 


 “33. There may be a case where the 


Family Court has jurisdiction to decide a case 


under Section 125 Cr.P.C. as well as the suit 


under Section 20 of Act, 1956, in such 


eventuality, Family Court can exercise 


jurisdiction under both the Acts and in an 


appropriate case can grant maintenance to 


unmarried daughter even though she has 


become major enforcing her right under 


Section 20 of Act, 1956 so as to avoid 


multiplicity of proceedings as observed by this 


Court in the case of Jagdish Jugtawat (supra). 


However the Magistrate in exercise of powers 


under Section 125 Cr.P.C. cannot pass such 


order.” 


 
 


12.  It is true that in order to get maintenance, 


the Hon’ble Supreme Court has further observed that 


the entitlement to such maintenance has to be pleaded 


and proved. There cannot be any dispute on that 


proposition. It cannot be said that the application, which 


has been filed, has to be allowed. The court has to 


assess the entitlement of the claimant for receiving 


maintenance.  


 


13.  It is also true that in the impugned order, 


there has been less discussion on the monthly income of 
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the revisionist. The Court wanted to know from learned 


counsel for the revisionist as to what was the per month 


income disclosed by the revisionist  in his affidavit filed 


pursuant to the judgment in the case of Rajnesh 


(supra)? Learned counsel for the revisionist would 


submit that the income, as such, has not been 


disclosed, instead, it has been written by the revisionist 


that he is a disabled and his left hand is not working 


since long.  


 


14.  The Court refrains to make deeper scrutiny 


at this stage. Suffice to say that the revisionist did not 


disclose his income. In his objections filed to the interim 


maintenance application, in Para 34, he writes that he 


earns his livelihood by taking work from some persons. 


The question is how much he earns each month? As 


stated, it is not disclosed. The respondent no.2 has 


categorically stated that the revisionist earns about Rs. 3 


Lacs per month. He is B-Tech (Architecture). Therefore, 


merely because the assessment of income has not been 


done, the impugned order cannot be termed as wrong, 


illegal or improper. 


 


15.  It has been argued that the revisionist and 


the respondent no.2 are staying separate by mutual 
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consent, but learned counsel for the revisionist could not 


indicate anything on record, which could establish it. It 


is a fact that a suit for divorce, based on mutual 


consent, was filed, but fact also remains that it was 


subsequently withdrawn by the respondent no.2. Filing 


of a suit for divorce by mutual consent is one thing and 


staying separate by mutual consent is quite distinct. 


Under certain circumstances, parties living under one 


roof may file a suit for divorce based on mutual consent. 


But, at the same time, there may be situations where 


parties are not in litigation but staying separate by 


mutual consent. Therefore, merely because a suit for 


divorce, based on mutual consent, was filed, it cannot be 


said that the parties are living separate by mutual 


consent. This argument also has less merit for 


acceptance.  


 


16.  It is argued that the respondent no.3, the 


daughter, has not pleaded and proved that she is not 


able to maintain herself. The impugned order has been 


passed at the stage of interim maintenance. The 


application under Section 125 of the Code has been filed 


jointly by the respondent nos. 2 & 3. The things have 


been averred, if not pleaded. So far as the proof is 


concerned, it is a stage, which has yet to come. The 


application categorically writes that the respondent no.2, 
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the wife, is not able to maintain herself. It also writes 


that the respondent no.3, the daughter, is dependent on 


the respondent no.2. It impliedly, but loudly avers that 


the respondent no.3 is not able to maintain herself. 


Merely because categorically there is no such averment, 


it cannot be said that the respondent no.3 has not 


averred that she is not able to maintain herself.  


 


17.  It is also argued that points of 


determination have not been made. This is not such an 


objection, which may term the order illegal. The court 


has recorded a finding on every aspect. It has been the 


allegation of the respondent no.2, the wife of the 


revisionist, that the revisionist had married another 


woman. The impugned order, in Para 7, makes reference 


to a document, which was obtained under Right to 


Information Act, 2005, which reveals that the revisionist 


had married a woman named Shivani Rawat. In his 


affidavit filed with regard to assets and liabilities, the 


revisionist has admitted that he is staying in the house 


of a Shivani Rawat. Does it support the contention of the 


respondent no.2, the wife of the revisionist that the 


revisionist had married Shivani Rawat? These all issues 


would find determination after final determination of the 


case.  
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18.  Having considered the entirety of facts, this 


Court is of the view that the impugned order is in 


accordance with law. This Court does not find any 


illegality, error or impropriety in the impugned order. 


This Court does not find any reason to make any 


interference. Accordingly, the revision deserves to be 


dismissed at the stage of admission itself. 
 


19.  The revision is dismissed in limine. 


 
 


 


                            (Ravindra Maithani, J.)   
                          16.11.2022      


                                                           
Ravi Bisht 








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 313 of 2014 
 
Yogendra Singh     


….....Revisionist  
Versus 


Sher Singh and another   
                  ….….Respondents  


Present:-  
Mr. Arvind Vashistha, Senior Advocate assisted by        
Mr.  Ajay Joshi, Advocate for the revisionist. 
Mr. Atul Kumar Sah, Deputy Advocate General for the 


 State. 
None appears for the respondents.  
 


JUDGMENT 
 


Hon’ble Ravindra Maithani, J. (Oral) 
   


 The challenge in the instant revision is made to 


the order dated 06.12.2014, passed in Criminal Appeal No. 


32 of 2014, Sher Singh v. State of Uttarakhand and others, 


by the court of Additional Sessions Judge, Laksar, District 


Haridwar. By it, the sentence imposed upon the 


respondents was reduced and limited to fine only. 


 


2.  Heard learned Senior Counsel for the revisionist 


and perused file. Despite service of notice, none appeared 


for the respondent nos. (i) Sher Singh and (ii) Seth Pal. 


 


3.  The facts necessary to appreciate the 


controversy, briefly stated, are as follows. The revisionist 


filed a complaint against the respondents for the offences 


punishable under Sections 323, 504, 506, 427 read with 
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Section 34 IPC, which is the basis of Complaint Case No. 01 


of 2012, Yogendra Singh v. Sher Singh and another, in the 


court of Civil Judge (J.D.)/Judicial Magistrate, Laksar, 


District Haridwar (“the case”). The case was decided by 


judgment and order dated 28.02.2014. The respondents 


were convicted under Sections 323 IPC and sentenced to 


sentenced to six months simple imprisonment with a fine of 


Rs. 1,000/- each.  


 


4.  It appears that the respondents challenged their 


conviction in the revision. The revision was listed in the Lok 


Adalat. The court having considered the facts and 


circumstances of the case, reduced the sentence. 


 


5.  Learned Senior Counsel appearing for the 


revisionist would limit the argument to the extent that the 


impugned order is against law. He would submit that in Lok 


Adalat a matter cannot be decided on merits. The 


jurisdiction for Lok Adalat is given under Sections 19 and 


20 of the Legal Services Authority Act, 1987 (“the Act”), 


which does not envisages disposal on merits. 


 


6.  In support of his contention, learned Senior 


Counsel has placed reliance on the principle of law as laid 
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down in the case of Estate Officer v. Colonel H.V. Mankotia, 


2021 SCC OnLine SC 898.  


 


7.  In the case of H.V. Mankotia (supra), the Hon’ble 


Supreme Court, inter alia, observed that in Lok Adalat, the 


matter could be decided on the basis of compromise and 


settlement. In para 10, the Hon’ble Supreme Court observed 


as hereunder:-  


“10. As per sub-section (3) of Section 20 


where any case is referred to a Lok Adalat under 


sub-section (1) or where a reference is made to it 


under sub-section (2), the Lok Adalat shall proceed 


to dispose of the case or matter and arrive at a 


compromise or settlement between the parties. 


Sub-section (5) of Section 20 further provides that 


where no award is made by the Lok Adalat on the 


ground that no compromise or settlement could be 


arrived at between the parties, the record of the 


case shall be returned by it to the court, from 


which the reference has been received under sub-


section (1) for disposal in accordance with law.” 


 


8.  State is not made a party. Learned State Counsel 


would submit that it was a complaint case, but he would 


submit that in Lok Adalat, judgment could not have been 


passed on merits.  


 


9.  In fact, the limited controversy, which requires 


deliberation is with regard to interpretation of Section 19 of 
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the Act. Section 19(5) of the Act gives jurisdiction to Lok 


Adalat. It is as hereunder:- 


“19. Organization of Lok Adalats--(1) …. 
(2)…. 
(3)…. 
(4)….. 
 (5) A Lok Adalat shall have jurisdiction to 


determine and to arrive at a compromise or 
settlement between the parties to a dispute in 
respect of:— 


(i)      any case pending before; or 
(ii)  any matter which is falling within the      


jurisdiction of, and is not brought before, 
any court for which the Lok Adalat is 
organised. 


Provided that the Lok Adalat shall have no 
jurisdiction in respect of any case or matter relating 
to an offence not compoundable under any law.” 


 


10.  A perusal of Section 19(5) of the Act reveals that, 


in fact, determination in Lok Adalat can be made on the 


basis of compromise and settlement. 


 


11.  In the case of State of Punjab and others v. 


Phulan Rani and another, (2004) 7 SCC 555, the Hon’ble 


Supreme Court, in fact, interpreted the terms “compromise” 


and “settlement”. In para 7, the Hon’ble Supreme Court 


observed as hereunder:- 


“7. The specific language used in sub-


section (3) of Section 20 makes it clear that 


the Lok Adalat can dispose of a matter by 


way of a compromise or settlement between 


the parties. Two crucial terms in sub-sections 


(3) and (5) of Section 20 are “compromise” 


and “settlement”. The former expression 


means settlement of differences by mutual 
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concessions. It is an agreement reached by 


adjustment of conflicting or opposing claims 


by reciprocal modification of demands. As per 


Termes de la Ley, “compromise is a mutual 


promise of two or more parties that are at 


controversy”. As per Bouvier it is “an 


agreement between two or more persons, 


who, to avoid a law suit, amicably settle their 


differences, on such terms as they can agree 


upon”. The word “compromise” implies some 


element of accommodation on each side. It is 


not apt to describe total surrender. 


(See N.F.U. Development Trust Ltd., Re [(1973) 


1 All ER 135 (Ch D)] .) A compromise is 


always bilateral and means mutual 


adjustment. “Settlement” is termination of 


legal proceedings by mutual consent. The 


case at hand did not involve compromise or 


settlement and could not have been disposed 


of by the Lok Adalat. If no compromise or 


settlement is or could be arrived at, no order 


can be passed by the Lok Adalat. Therefore, 


the disposal of Writ Petition No. 13555 of 


1994 filed by Respondent 1 is clearly 


impermissible.” 


 


12.  The impugned judgment and order is not based 


on compromise or settlement. It is on merits. The court 


having considered the facts and circumstances of the case 


reduced the sentence. In Lok Adalat, the court was not 


vested with this jurisdiction. It is an error of law. 


 


13.  Therefore, the impugned order dated 06.12.2014 


deserves to be set aside. It is set aside. The matter is 
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remanded back to the court below to hear the criminal 


revision afresh in accordance with law. 


 


14.  Subject to the direction as aforesaid, the revision 


stands allowed.  


           (Ravindra Maithani, J.)
                    22.11.2022  


Avneet/ 
 








IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


Criminal Writ Petition No. 1959 of 2022 
 


Yogesh Kumar     ……Petitioner 
 


Versus 


State of Uttarakhand & Ors.  ……Respondents 
 
 
Present: 


Mr. Tapan Singh, the learned counsel for the petitioner. 
Mr. J.S. Virk, the learned Dy. Advocate General for the State. 
 


 


Reserved on: 16.11.2022 


            Delivered on: 30.11.2022 
 


 


Sri Sanjaya Kumar Mishra, J. 
   
 
 


 By filing this writ petition, the petitioner has 


prayed for issuance of writ in the nature of certiorari 


quashing the FIR date 08.08.2022, registered as FIR 


No. 06 of 2022, under Sections 420, 466 and 467 of 


the Indian Penal Code, 1860 (hereinafter referred to as 


the Penal Code for brevity), Section 3A and 3B of 


Forest Conservation Act, 1980, Indian Forest Act, 1972 


and under Section 13(1)(A) of Prevention of Corruption 


Act, 1988 (hereinafter referred to as the P.C. Act for 


brevity) registered by the Vigilance Establishment 


Sector, Haldwani, District Nainital. He has also prayed 


for a writ in the nature of mandamus commanding 


respondent no. 2 and 3 not to arrest the petitioner in 


connection with aforesaid FIR during the pendency of 


the writ petition and to grant any relief as the Court 


may deem just and proper. 


 


2. In the connected case, the petition of the main 


accused, namely, Kishan Chand has been rejected on 


the reasons given therein. The said principle applies to 
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this case also. The only difference between the main 


accused and the present accused, namely, Yogesh 


Kumar is that Yogesh Kumar was not the employee of 


the Forest Department, he was a contractor. It is also 


alleged by the prosecution that he along with the main 


accused Kishan Chand had indulged in criminal 


conspiracy to commit the offence alleged hereinabove. 


 


3. In that view of the matter, this Court is of the 


view that admittedly this petitioner has executed the 


contracts under the aegis of the main accused. He too 


also be investigated. He also not made out a case for 


quashing of the FIR.  


 


4. Hence, writ petition is dismissed being devoid of 


merit. Interim order dated 03.11.2022 stands vacated. 


 


  


      (Sanjaya Kumar Mishra, J.) 
                                             (Grant certified copy as per rules) 


 
               
PV 


 


 


 
 
 
 
 
 
 
 


 







3 
 


 


 
 
 
 
 
 
 
 


 








IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Writ Petition (Criminal) No. 1974 of 2022 


 
 
Ashutosh Negi 
and others.                                                              ....…......Petitioners. 
                 


Through: Ms. Pushpa Joshi, learned Sr. Advocate 
with Shri Navnish Negi, learned counsel for the 
petitioners. 


 
-Versus-   


State of Uttarakhand  
and others.                                                             ……...Respondents. 
 


Through: Shri S.N. Babulkar, learned Advocate 
General with Shri J. S. Virk, learned Deputy 
Advocate General for the State of Uttarakhand. 
Shri Rakesh Thapliyal, learned Deputy Solicitor 
General of India with Shri Lalit Sharma, learned 
Standing Counsel for CBI.  


 
 


Date of Hearing :26.11.2022 
Date of Judgment  : 21.12.2022 


 
Shri Sanjaya Kumar Mishra, J. 
 
1. Writ petition was originally filed by the petitioner no. 1, 


who happens to be the informant in case crime no. 01 of 2022 


registered under Section 365 of the Indian Penal Code, 1860 


(hereinafter referred to as “the Penal Code” for brevity) at Police 


Station – Laxmanjhoola Block, Yamkeshwar, District Pauri 


Garhwal. By virtue of order dated 11.11.2022, an application for 


intervention filed by the parents of the deceased girl was allowed 


and they are arrayed as petitioner nos. 2 and 3 to the writ 


petition.  


2. By filing this writ petition, the petitioners have prayed for 


issuance of a writ of Mandamus commanding the respondents to 


transfer the investigation of the case registered by SHO, Police 


Station - Laxmanjhoola, Block – Yamkeshwar, District – Pauri 
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Garhwal to the Central Bureau of Investigation (hereinafter 


referred to as “CBI” for brevity). Petitioners have further prayed 


for filing of the status report of the investigation before this 


Court. Petitioners allege that main accused in this case namely 


Pulkit Arya, happens to be a high profile and mighty person, 


being the son of Ex-State Cabinet Minister and owner of Vanantra 


Resort wherein the deceased young girl (name withheld) was an 


employed as Receptionist about 20 days prior to the date of 


incident. The case of the petitioners is that the deceased girl went 


missing from the aforesaid resort since 19.09.2022 and said Pulkit 


Arya filed a missing report before the Revenue Authorities. A 


missing report was also lodged by the father of the deceased girl 


before Patwari Circle Yamkeshwar within whose territorial 


jurisdiction the resort was situated. The issue of missing of the 


said deceased girl was also reported in different news channels. 


Thereafter, petitioner no. 1 lodged a report before Revenue 


Inspector on 19.09.2022. When the matter was reported in the 


social media, the case was transferred to regular police and the 


regular police took over the charge of investigation of the case 


and registered the case, as Crime No. 1 of 2022 by the SHO, Police 


Station - Laxmanjhoola. Petitioner no. 1 happens to be a news 


reporter and is operating web news portal and publishing a 


fortnightly newspaper. He took up interest in the case and 


brought to the notice of all concerned and the case became widely 


reported and sensitive one. The regular police in the course of 


investigation on 23.09.2022 arrested the accused Pulkit Arya, 


Ankit and Saurabh and added the offence under Section 302 IPC. 


The accused persons allegedly confessed before the investigating 


officer about the commission of crime. In the course of 


investigation, one eye witness namely Abhinav, a house keeping 


staff of Vanantara Resort stated that on the fateful date, she was 
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raped by Pulkit Arya and Ankit and thereafter, she was forcefully 


taken from resort. Her last telephonic conversation with the staff 


of resort where she seems to be in extreme fear of being 


murdered and she was seeking help from his colleague / staff of 


the resort and she was murdered on 18.09.2022. There are certain 


text messages of the deceased with her friend and all these came 


to fore of Senior Superintendent of Police, Pauri Garhwal. The 


State Government constituted a Special Investigation Team 


(hereinafter referred to as “SIT” for brevity) headed by a senior 


IPS Officer in the rank of DIG. Based upon the confessional 


statement of the accused, dead body of the deceased was 


recovered from Cheela Barrage on 24.09.2022. The petitioners 


further allege that there was audio conversion and chat messages 


of deceased girl with her friend that she was being forced to serve 


sexually to some high profile guests of the resort. She denied to 


oblige and resisted such attempts. The specific case of the 


petitioners is that the identity of said high profile guest has not 


been revealed despite the fact that he is the main accused, which 


has led to the murder of the deceased. It is also specifically 


alleged that investigating agency is trying to conceal name of the 


high profile guest, therefore, petitioners have serious doubt on 


the investigation done in the case and, therefore, they prayed that 


investigation should be handed over to CBI. It is further case of 


the petitioners that the room in which deceased was allegedly 


assaulted, was not forensically examined and same was 


deliberately demolished on the direction of local Member of 


Legislative Assembly (MLA) Ms. Renu Bisht. It is further case of 


the petitioners that demolition of resort was done just to destroy 


the evidence. Till date, neither the DVR nor the telephone of the 


accused has been recovered. A copy of the post mortem report 
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has also not been supplied to the petitioners and petitioners are 


receiving life threats from unknown numbers for so many weeks.  


3. At the time of hearing of the matter as fresh, the State was 


noticed. It is noted here that accused persons have not been made 


party to the writ petition as respondents.  


4. A counter affidavit has been filed by SIT. It is stated that 


immediately after the investigation was handed over to the SIT, 


statement of employees of Vanantra Resort and other witnesses 


were recorded under Section 161 (hereinafter referred to as “the 


Code” for brevity) and statement of crucial witnesses were 


recorded under Section 164 of the Code. On the basis of 


statements and evidence, offence under Section 354A of the Penal 


Code has been added on 05.10.2022. Further on the  basis 


evidence collected, Section 5 (1) b of the Immoral Traffic 


(Prevention) Act, 1956 has been added to the investigation and 


offence under Section 365 of the Penal Code has been deleted on 


08.10.2022. A call detail report and internet protocol detail record   


analysis of the deceased and the accused’s mobile has been done. 


The post mortem examination has been done. Post mortem report 


of the deceased has been duly studied and its exhibits  have been 


sent to forensic laboratory for forensic, chemical and serological 


examination. DVR, hard disc and mobile phone of the accused 


and the witnesses has been sent to CFSL, Chandigarh for forensic 


analysis. Reports of all these examinations are still awaited. From 


the statements of the witnesses, call recording whatsapp chat 


messages of the deceased, it has been revealed that accused Pulkit 


Arya, Saurabh Bhaskar, Ankit @ Pulkit Gupta harassed the 


deceased at Vanantra Resort and pressurised her to do immoral 


acts. However, deceased refused to do so and it can be reasonably 


be assumed that she may disclose in public the immoral activities 
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going on in the resort and being apprehensive that the disclosure 


shall bring a bad name to the resort, the accused committed her 


murder and take out her on the pretext cheering her up to 


Rishikesh and on the way back, they threw into a canal near 


Kanau Bridge, which is in between Pashulok barrage and resort. 


Consequently, accused on the basis of concocted story, lodged a 


missing report of the deceased with the revenue police with 


intention to mislead the investigation of the case. The aforesaid 


report was premediated act of the accused, which goes to show 


criminal mind set, which can further be inferred from the 


criminal history of accused Pulkit Arya, who has several cases 


pending against him apart from the present one. He is accused in 


case crime no. 595 of 2016 registered under Section 109, 120-B, 34, 


419, 420, 459, 471 of the Penal Code in Police Station – Kotwali, 


Haridwar and in case crime no. 179 of 2009 under Section 447 of 


the Penal Code, Police Station – Bahadrabad, District Haridwar.  


5. The respondents deny that SIT is conducting a biased 


investigation and is trying to shield certain high profile persons. 


It is further stated that in the course of investigation, the SIT and 


forensic team had examined the room where the deceased was 


staying in the resort and after that the resort was demolished. It is 


also borne out from the records that rooms of other accused 


persons inside the resort were also forensically examined, in the 


course of investigation, by the SIT lead by Ms. P. Renuka Devi, 


DIG of Police. The District Mobile Forensic Team conducted 


photography and videography of the room and collected the 


belongings of the deceased.  The forensic team could not find any 


possible evidence like finger print or biological evidence. The 


mobile phones of Ankit, Pulkit and Saurabh Bhaskar were also 


seized.  
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6. The old mobile phone of accused Pulkit and deceased could 


not be recovered, as he thrown the same into Cheela canal. 


Despite all efforts mobile phones could not be retrieved including 


tracking their international mobile equipment identity number. 


The SIT also mentioned that as per CDR and IDPR data, the last 


location of the phone of deceased was near Cheela canal. Pulkit 


has started using new phone, which has been sent for forensic 


examination to Scientific Laboratory.  


7. The allegations made by the petitioners that post mortem 


examination of the deceased was not conducted properly. The 


respondents stated that a panel of doctors of the All India 


Institute of Medical Sciences, Rishikesh (hereinafter referred to as 


“AIIMS” for brevity) had conducted the post mortem 


examination on the dead body of the deceased. A copy of the post 


mortem examination was shown to the father and brother of the 


deceased on 30.09.2022. A hard copy thereof has also been 


provided to the father of the deceased, who is petitioner no. 2 in 


this case.  


8. Respondents further state that no complaint has been 


received by SIT alleging intimidation of any witness. District 


police have been directed to ensure  adequate security and safety 


to the witnesses. It is stated that the investigating team is in 


constant touch with the witnesses and they have received no 


intimidation or threat. Respondents have also submitted that 


petitioner no. 1 is instigating the public at large to influence 


investigation. There are four criminal cases pending against him. 


However, Shri J.S. Virk, learned Deputy Advocate for the State 


would submit that they do give much importance to such pleas at 


present.  
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9. A rejoinder affidavit has been filed by the petitioner no. 1 in 


this case. In the rejoinder affidavit filed by petitioner no. 1, he 


alleges that after lodging the missing report till transfer of the 


case to regular police, nothing substantial was done by the 


investigating officer of the Revenue Authority. Statements of the 


accused were recorded by they are of no evidentiary value. Even 


after, arrest of the accused, no police remand was sought and no 


custodial interrogation of the accused was done. It is also stated 


by him that after the father of the deceased has made specific 


allegation that she was raped before being murdered but no 


female doctor was present at the time of post mortem 


examination. The dead body of the deceased was recovered on 


the 6th day of the death of deceased. The doctor, who has 


conducted the post mortem examination, has stated that deceased 


died due to drowning but no diatom test was conducted. It is also 


submitted that one material witness namely Pushp Deep 


Barodiya, who happens to be the friend of the deceased, with 


whom she had exchanged whatsapp messages had not been 


examined and his statement has not been recorded under Section 


164 of the Code.  


10. However, during the course of hearing of the writ petition, 


learned Deputy Advocate General would submit that initially, his 


statement could not be recorded under Section 164 as he belongs 


to Jammu ( but later on, the investigating team has secured his 


attendance and his statement under Section 164 of the Code has 


been recorded).  


11. Petitioner no. 1 further submits that electronic evidence 


including DVR, hard disc, mobile phones are crucial evidence but 


they are either missing or said to have been corrupted or not 


working, which raises serious doubt, about the manner 
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investigation is being done in the matter. The main contention 


raised by petitioner no. 1 is that deceased was being forced to 


give illegal service to high profile person and as yet, they have 


not named the high profile person(s).  


12. Another rejoinder affidavit has been filed by father of the 


victim, who is petitioner no. 2 inter alia repeated the stand taken 


by the petitioner no. 1 but he further added that petitioner no. 1 


has helped him in securing justice for his deceased daughter and 


the money, which he has collected from various sources, has been 


given to him. It has also been stated that he has been given ex 


gratia amount of Rs. 25,00,000/- by the State. In the course of 


hearing, learned counsel for the petitioners would submit that 


this is rarest of rare case, as SIT has failed to restore / achieve the 


confidence of general public, therefore, the investigation of the 


case should be handed over to the CBI or any other Central Police 


Agency.  


13. In sum and substance, learned counsel for the petitioners 


raised following points:  


“i. The SIT is investigating the case in a biased 


manner. 


ii. Scene of crime was demolished on the direction of 


the MLA of the said area.  


iii. Brother of the main accused is the Vice Chairman 


of the Scheduled Caste Commission in the State of 


Uttarakhand. 


iv. Father of the main accused Pulkit Arya is Ex-State 


Cabinet Minister and is an influential person 


belonging to Ruling party.  
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v. There was a statement of Addl. Superintendent of 


Police, which is recorded by him in his mobile phone 


that duty of seizing and sealing the property is in the 


hand of the SDM.  


vi. Ayurvedic factory of Pulkit Arya was burnt, which 


is adjacent to the resort.  


vii. Six days, after the murder of deceased, the post 


mortem was conducted that too without presence of a 


female doctor.  


viii. From whatsapp chat messages of deceased with 


Pushp Deep Badodiya, it is clear that deceased was 


being pressurized by Pulkit to serve high profile 


person(s). Pushp Deep Badodiya, who happens to be 


the friend of deceased, has not been examined 


properly so that he could identify the high profile 


person.  


  In support of his contention, learned counsel for the 


petitioners would also rely upon the judgments of Hon’ble 


Supreme Court in the case of Rhea Chakraborty Vs. State of 


Bihar and others, (2020) 20 SCC 184, and Arnab Ranjan 


Goswami Vs. Union of India, (2020) 14 SCC 12.  


14. It is also argued very emphatically by learned counsel Shri 


Navnish Negi that the SIT is trying to malign the image of 


petitioner no. 1, who is a freelance journalist having degree of 


LLB and Masters in Tourism and though having no formal 


training in mass communication. He would also point out that 


there was no statement as to who was that VIP guest who visited 


the resort. Bed sheet of the room (where the deceased was 


allegedly assaulted) was not seized by the SIT; police did not 
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pray for police remand of the accused and the State Government 


is trying to silence the voice of petitioners by paying ex-gratia 


amount of Rs. 25,00,000/- to the petitioners no. 2 and 3. 


15. Shri J.S. Virk, learned Deputy Advocate General would 


submit that three days after the incident, the accused have been 


arrested and sent to judicial remand. Two very competent doctors 


of AIIMS had conducted the post mortem examination on the 


dead body of the deceased. Death of the deceased was found to 


be caused due to drowning and there was neither any sign of 


rape nor there is any sexual assault on her. Statements of Shivam, 


Abhinav, Vivek Arya, Aman Rai and Kushraj have been recorded 


under Section 164 of the Code and whatsapp chat of Ayush has 


also been seized.  


16. Before taking up the case on merit, it is proper on our part 


to take into consideration the various judgments rendered by 


Hon’ble Supreme Court in similar cases. The Constitution Bench 


of the Hon’ble Supreme Court in the case of State of West Bengal 


and others Vs. Committee for Protection Democratic Rights, 


West Bengal, (2010) 3 SCC 571, has examined the legality of the 


order passed by High Court in handing over the investigation of 


the case involving the offences under Sections 148, 149, 448, 436, 


364, 302, 201 of the Penal Code read with Sections 25/27 of the 


Arms Act, 1959 and Section 9-B of the Explosives Act, 1884, in 


which on political rivalry several persons were killed by some 


miscreants persons numbering 50-60 on 04.01.2001. After taking 


into consideration various aspects, the Constitution Bench of the 


Hon’ble Supreme Court has held that in the final analysis direction 


of the High Court, in exercise of its jurisdiction under Article 226 of the 


Constitution, to CBI to investigate a cognizable offence alleged to have 


been committed within the territory of a State without the consent of 


that State will neither impinge upon the federal structure of the 
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Constitution nor violate the doctrine of separation of power and shall be 


valid in law. Being the protectors of civil liberties of the citizens, the 


Suprme Court and the High Courts have not only the power and 


jurisdiction but also an obligation to protect the fundamental rights, 


guaranteed by Part III in general and under Article 21 of the 


Constitution in particular, zealously and vigilantly. However, before 


parting with the judgment the Hon’ble Supreme Court has 


further held that it deem it necessary to emphasise that despite wide 


powers conferred by Articles 32 and 226 of the Constitution, while 


passing any order, the Courts must bear in mind certain self-imposed 


limitations on the exercise of these constitutional powers. The very 


plenitude of the power under the said articles requires great caution in 


its exercise. Insofar as the question of issuing a direction to CBI to 


conduct investigation in a case is concerned, although no inflexible 


guidelines can be laid down to decide whether or not such power should 


be exercised but time and again it has been reiterated that such an order 


is not to be passed as a matter of routine or merely because a party has 


levelled some allegations against the local police. This extraordinary 


power must be exercised sparingly, cautiously and in exceptional 


situations where it becomes necessary to provide credibility and instil 


confidence in investigations or where the incident may have national 


and international ramifications or where such an order may be 


necessary for doing complete justice and enforcing the fundamental 


rights. Otherwise CBI would be flooded with a large number of cases 


and with limited resources, may find it difficult to properly investigate 


even serious cases and in the process lose its credibility and purpose 


with unsatisfactory investigation.  


17. Similar view has been taken by the Hon’ble Supreme Court 


in the case of Sakiri Vasu Vs. State of Uttar Pradesh and others, 


(2008) 2 SCC 409, wherein the Hon’ble Supreme Court in 


paragraph 10 of the said judgment has held that it has been held by 


this Court in CBI v. Rajesh Gandhi (1996) 11 SCC 253 that no one can 
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insist that an offence be investigated by a particular agency. We fully 


agree with the view in the aforesaid decision. An aggrieved person can 


only claim that the offence he alleges be investigated properly, but he has 


no right to claim that it be investigated by any particular agency of his 


choice. 


18. In paragraph 33 of the said judgment, the Hon’ble Supreme 


Court has held that in the case of Secy., Minor Irrigation & Rural 


Engg. Services, U.P. v. Sahngoo Ram Arya (2002) 5 SCC 521, the 


Supreme Court observed that although the High Court has power to 


order a CBI inquiry, that power should only be exercised if the High 


Court after considering the material on record comes to a conclusion 


that such material discloses prima facie a case calling for investigation 


by CBI or by any other similar agency. A CBI inquiry cannot be ordered 


as a matter of routine or merely because the party makes some 


allegation. 


19. In the case of Securities and Exchange Board of India Vs. 


Sahara India Real Estate Corporation Ltd. (2014) 8 SCC 766 


while considering the issue of investigation into financial scam 


whereby a number of fake companies had collected money, as 


investment from gullible investors, but were not refunding them, 


the Hon’ble Supreme Court taking it as national ramification,  


directed for transfer of case to CBI. 


20. In a recently decided case, the Hon’ble Supreme Court in 


the case of Himanshu Kumar Vs. State of Chattisgarh2022 SCC 


online SC 884 has also reiterated the same principle at paragraph 


44 of the judgment that it is now settled law that if a citizen, who is 


a de facto complainant in a criminal case alleging commission of 


cognizable offence affecting violation of his legal or fundamental rights 


against high Government officials or influential persons, prays before a 


Court for a direction of investigation of the said alleged offence by the 
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CBI, such prayer should not be granted on mere asking. In an 


appropriate case when the Court feels that the investigation by the police 


authorities is not in a proper direction, and in order to do complete 


justice in the case and if high police officials are involved in the alleged 


crime, the Court may be justified in such circumstances to handover the 


investigation to an independent agency like the CBI. By now it is well-


settled that even after the filing of the charge sheet the court is 


empowered in an appropriate case to handover the investigation to an 


independent agency like the CBI. 


21.  The extraordinary power of the Constitutional Courts 


under Articles 32 and 226 respectively of the Constitution of 


India qua the issuance of directions to the CBI to conduct 


investigation must be exercised with great caution as underlined 


by the Hon’ble Supreme Court in the case of Committee for 


Protection of Democratic Rights, West Bengal (supra) as 


adverted to herein above, observing that although no inflexible 


guidelines can be laid down in this regard, yet it was highlighted 


that such an order cannot be passed as a matter of routine or 


merely because the parties have levelled some allegations against 


the local police and can be invoked in exceptional situations 


where it becomes necessary to provide credibility and instil 


confidence in the investigation or where the incident may have 


national or international ramifications or where such an order 


may be necessary for doing complete justice and for enforcing the 


fundamental rights. We are conscious of the fact that though a 


satisfaction of want of proper, fair, impartial and effective 


investigation eroding its credence and reliability is the 


precondition for a direction for further investigation or re-


investigation, submission of the charge sheet ipso facto or the 


pendency of the trial can, by no means, be a prohibitive 


impediment.  
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22. Thus, from examination of aforesaid judgments passed by 


the Hon’ble Supreme Court, following principles emerge for 


transfer of investigation to any centralised agency: 


i. Investigation of a criminal case cannot be 


transferred to Centralized agency from regular police 


on mere asking. 


ii.  The High Court has ample power under Article 


226 of the Constitution of India to give such direction 


to the CBI to investigate the case but such order 


should be passed with great caution in rare and 


exceptional case, it cannot be passed as a matter of 


routine.  


iii. Cases involving national and international 


ramifications can also be transferred to the CBI. 


iv.  When the Court comes to the conclusion that State 


Police is not conducting proper, fair, impartial and 


effective investigation eroding its credence and 


reliability, then also such order of transfer of 


investigation can be passed.  


23. On the contrary, learned counsel for the petitioners relies 


upon the judgment of the Division Bench of Jharkhand passed in 


WPPIL No. 2696 of 2021 dated 03.08.2021, which was taken by 


the Division Bench on its own motion, who directed that the 


investigation of case should be transferred to CBI, when the 


credibility of the investigating agency is lost. The aforesaid case 


relates to murder of an Additional District Judge of Dhanabad, 


who was murder in the early hour of the day, when he was 


taking a walk in morning on the road. The facts of that case are 


different from the present case. 







 15 


24. He has also placed reliance on the judgment of Punjab and 


Haryana High Court Bar Association, Chandigarh through its 


Secretary Vs. State of Punjab, (1994) 1 SCC 616, where the entire 


family of an advocate were murdered. The Supreme Court set 


aside the order passed by the Punjab and Haryana High Court 


and held that the High Court was wholly unjustified in closing its 


eyes and ears to the controversy which had shocked the lawyer 


fraternity in the region. It was further observed for the reasons 


best known to it, the High Court became wholly oblivious to the 


patent facts on the record and failed to perform the duty 


entrusted to it under the Constitution. After giving our 


thoughtful consideration to the facts and circumstances of that 


case, the Hon’ble Supreme Court was of the view that the least 


the High Court could have done in that case was to have directed 


an independent investigation/inquiry into the mysterious and 


most tragic abduction and alleged murder of the Advocate and 


his family. 


25. Learned counsel for the petitioners has also relied upon the 


reported case of Guwahati High Court in the case of High Court 


Bar Association Vs. State of Manipur (2012) 1 Guahati Law 


Reports 753. In this case, the Imphal Bench of Guahati High Court 


while considering the high handedness of the police, has come to 


the conclusion that case should be investigated by CBI.  


26. Now, coming to the merits and contentions raised by 


learned counsel for the petitioners in the present case, this Court 


would propose to take up each issue raised by learned counsel 


for the petitioners - Smt. Pushpa Joshi, learned Sr. Advocate and 


Shri Navnish Negi but before proceedings with merits of each 


submission made by  learned counsel for the petitioner, it is 


appropriate to take note of the fact of the case that because of the 
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peculiar terrain of State of Uttarakhand, prior to independence 


investigation power of police like investigation, arrest has been 


entrusted to revenue authorities and in a large number of cases 


we have seen Revenue Authorities especially in the Hilly districts 


conducted investigation of the case. It is also brought to the notice 


of this Court that Revenue Inspector had conducted several 


investigations and it has led to conviction of a large number of 


persons also, however, this Court had already directed that the 


concept of investigation of crimes by Revenue Authorities is not 


proper, the State should take a decision to abolish the same. 


Though it was continuing at the time this occurrence that took 


place in this case, we have been informed that the State Cabinet 


has taken a decision to abolish the system of investigation by the 


Revenue Police and decided to set up police stations in several 


hill districts. However, this is not dispute here, so we are not 


dwelling upon in great detail regarding the validity of the 


investigation etc. by the revenue police authorities.  


27. Be that as it may, even the informant and father of the 


victim girl had approached the revenue authorities and there is 


allegation that revenue police did not take proper steps for 


investigation. Later on, the regular police took up the 


investigation and SIT was constituted headed by a senior officer 


of the police department to investigate the case.  


28. Learned counsel for the petitioners would submit that the 


SIT is indulged in a biased investigation.  The first thing that has 


been highlighted is that there is no forensic examination of the 


crime scene which is stated to be the room occupied by the 


deceased in the resort, in question. However, the SIT head Ms. P. 


Renuka Devi, DIG, Police, who was present in the court, has 


produced the video recording of the forensic team examining the 
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room. Though no incriminating article was found in the shape of 


any DNA or finger print.   


29. Learned counsel for the petitioners would argue that bed 


sheet lying upon the bed in the room was not seized, which 


shows that it is a biased investigation, however, this Court found 


that the scientific team did not only examine of the room of the 


deceased but also examined the rooms occupied by accused. It is 


only fortuitous that they did not get any forensic evidence 


therein. That itself cannot be a ground to state that investigation 


is proceeding in a biased manner or in a wrong direction.  


30. The second most important argument advanced by the 


learned counsel for the petitioners would be that crime scene was 


destroyed, even prior to the forensic examination of the room. 


This is factually incorrect. The room was forensically examined 


and on the next date, admittedly the room was destroyed. 


Respondents say that it is not only that particular room but entire 


resort was demolished. In this connection, various reports come 


in the newspapers. The statement of MLA of the local area has 


also been recorded by the investigating agency. It appears to this 


Court that conduct of the destroying the resort where in a room 


the deceased staying was also destroyed is not a deliberate 


attempt to destroy the evidence but it is more of  a knee jerk 


reaction and sentimental outburst of the local leaders. So on that 


basis, this Court is of the opinion that it cannot be said that 


investigation is not moving in a wrong direction. 


31. Brother of the main accused is stated to be Vice Chairman 


of the Scheduled Caste Commission but it is brought to our notice 


that in the meantime, he has resigned from post and then, he was 


expelled from the party. Father of the accused, who happens to 


be the Ex-State Cabinet Minister, has also resigned from the party 
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but the respondents claim that he has been expelled from the 


membership of the party. 


32. As far as recording of the Additional Superintendent of 


Police is concerned, he has stated that power of seizure lies with 


the SDM, it may be under a mistaken impression that SDM was 


supervising the case being the area Magistrate. Hence, the said 


recording of phone, which was played by learned counsel for the 


petitioners in the Court, at the time of hearing of the case will not 


lead to this Court to hold that it is a biased investigation.  


33. Moreover, burning of the Ayurvedic Factory, which 


according to  learned counsel for the petitioners, would have 


forensic evidence in it, is not attributed to a particular person. It is 


not known whether it was an accidental fire or some person has 


deliberately burnt the Ayurvedic factory because Pulkit’s resort is 


situated next to it. It is not the case of the petitioners that the 


investigating agency or any person from the State representing 


the State machinery has burnt down the Ayurvedic factory. 


34. So far as the conduct of the post mortem examination on 


the dead body of the deceased by two Specialist doctors from 


AIIMS is concerned that this Court is of the opinion in the given 


circumstances, these are two best doctors available and the SIT 


directed them to conduct post mortem examination. Learned 


counsel for the petitioners has not placed any authority to show 


that in cases of rape and murder, post mortem examination has to 


be done by a female doctor.  


35. During the hearing of the writ petition, learned counsel for 


the petitioners would very emphatically submit that deceased 


was complaining that she was being pressurized by Pulkit - the 


main accused to indulge in immoral trafficking and to serve some 
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high profile person but he has not stated about anything in his 


alleged confession made before the police and this is the reason 


learned counsel for the petitioners would submit that the 


investigating agency should have prayed for polygraphic test and 


narco analysis test of all the accused. It has been held by the 


Hon’ble Supreme Court in the case of Selvi v. State of 


Karnataka, (2010) 7 SCC 263, that forcing an individual to undergo 


any of the impugned techniques violates the standard of “substantive 


due process” which is required for restraining personal liberty. Such a 


violation will occur irrespective of whether these techniques are forcibly 


administered during the course of an investigation or for any other 


purpose since the test results could also expose a person to adverse 


consequences of a non-penal nature. The impugned techniques cannot be 


read into the statutory provisions which enable medical examination 


during investigation in criminal cases i.e. the Explanation to Sections 


53, 53-A and 54 of the Code of Criminal Procedure, 1973. The Hon’ble 


Supreme Court has further held that no individual should be forcibly 


subjected to any of the techniques in question, whether in the context of 


investigation in criminal cases or otherwise. Doing so would amount to 


an unwarranted intrusion into personal liberty. However, the 


Hon’ble Supreme Court left room for the voluntary 


administration of the impugned techniques in the context of 


criminal justice provided that certain safeguards are in place. 


Even when the subject has given consent to undergo any of these 


tests, the test results by themselves cannot be admitted as 


evidence because the subject does not exercise conscious control 


over the responses during the administration of the test. 


However, any information or material that is subsequently 


discovered with the help of voluntary administered test results 


can be admitted in accordance with Section 27 of the Evidence 


Act, 1872. The Hon’ble Supreme Court quoted the guidelines 


published by the National Human Rights Commission had 
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published  for the Administration of Polygraph Test (Lie Detector 


Test) on an Accused in 2000. These Guidelines should be strictly 


adhered to and similar safeguards should be adopted for 


conducting the “narcoanalysis technique” and the “Brain 


Electrical Activation Profile” test.  


36. In any case, the Narco Analysis and Polygraphic test can be 


conducted by police after complying the observations of Hon’ble 


Supreme Court in the case of Selvi v. State of Karnataka, (2010) 7 


SCC 263, for bringing out clues for further process of 


investigation.  


37. After closure of hearing of the case, it was informed by the 


head of the SIT that in the meantime, SIT has taken a decision of 


subjecting three accused persons to polygraphic and narco 


analysis test. Two of them have already consented to undergo for 


the same, however, one of the accused – Saurabh has sought 10 


days time to respond to it. Accused Pulkit Arya has also given 


conditional consent to the effect that entire narco test should be 


conducted by taking appropriate video  recording of the same. 


The applications are pending before the learned Chief Judicial 


Magistrate, Pauri Garhwal. Since Saurabh has asked for ten days 


time, considering the request of the investigating Officer to 


subject the accused persons to polygraphic test and narco 


analysis test, learned Magistrate has fixed 22.12.2022 for hearing 


on the application filed by the SIT. Thus, the SIT is taking all 


efforts to have polygraphic and narco analysis test of all the three 


accused. Therefore, if all the accused consented to Narco Analysis 


and Polygraphic test, then the grievance of the petitioners that 


SIT has not taken steps for aforesaid test will be redressed.  


38. If at all, any undue service was to be given to any high 


profile person(s), for which the deceased was being persuaded 
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and forced to indulge in such illegal immoral activity, then it will 


come to the fore in such test. Whether such statements made 


would be admissible or not is question to be decided by the trial 


court.  


39. Learned counsel for the petitioners would also rely upon 


the judgment in the case of Arnab Ranjan Goswami Vs. Union 


of India (2020) 14 SCC 12. In this case, multiple FIRs were lodged 


against a journalist in different States arising out of a same cause 


of action that news and views discussed by him in a TV show in 


respect of a particular incident, which took place in the State of 


Maharastra. The Hon’ble Supreme Court held that filing of 


multiples FIRs causes intervention into petitioner’s right as 


citizen and as a journalist to fair treatment under Article 14. Filing 


of multiple FIRs would stifle right of petitioner as journalist to 


ensure an informed society and also destroy his freedom as a 


citizen to know affairs of governance of the nation. In that view of 


the matter, the Hon’ble Supreme Court has transferred a number 


of FIRs lodged in different police stations to one police station in 


Maharastra. The facts of that case are different from the fact of 


this case.  


40. In the case of Rhea Chakarboty Vs. State of Bihar (2020) 20 


SCC 184, the Hon’ble Supreme Court was considering to transfer 


of the investigation from the State of Bihar to State of Maharastra. 


The facts of that case are that a young leading artist working in 


the field of cinema was allegedly murdered. His girlfriend was 


proceeded against, by FIR filed by his family members of that 


film actor in Bihar. That case was transferred from Bihar to CBI. 


Hence, the aforesaid case also has no relevance to the present 


case.  
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41. Learned counsel for the petitioners would submit that 


police are trying to malign the name of petitioner no. 1. It is stated 


that immediately after this incident, the petitioner no. 1 raised 


hue and cry regarding missing and murder of another girl, who 


was working earlier in the same resort, which was found to be 


false. We do not give much importance to such allegation made 


therein and in view of the fact that Deputy Advocate General did 


not raise this issue with much emphasis at the time of hearing of 


the writ petition.  


42. Shri Navnish Negi, learned counsel for the petitioners 


would further submit that parents of the deceased have been 


given ex gratia amount of Rs. 25,00,000/- and that is a ground for 


believing that State Government is trying to silence the 


petitioners no. 2 and 3 from raising the issue. This Court carefully 


examined the rejoinder affidavit filed by respondent no. 2 


wherein it is admitted by him that he has received the ex-gratia 


from the State Government but he does not state specifically that 


while granting such ex-gratia, he was either impressed upon or 


persuaded by any State Government Officer / official not to 


agitate the matter. So that contention of Shri Navnish Negi, 


learned counsel for the petitioners does not appear to be based on 


any material available on record.  


43. Thus, in ultimate analysis, this Court is of the considered 


and firmed opinion that though there may be some initial hiccups 


at the initial stage of the investigation while the revenue 


Inspector and regular police were investigating the case before 


formation of SIT but it cannot be stated that the investigation of 


the case is proceeding in improper direction with biased attitude. 


Though the case is definitely sensitive one in view of the fact that 


a young girl has been killed and some people is protesting the 
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way investigation is going on, it cannot be said that the 


investigation is going in a direction to protect any particular 


high-profile person. It is the view of this Court that the SIT led by 


a Police Officer in the rank of DIG, who hails from different State 


having obviously no political inclination being a member of IPS 


cadre and is doing reasonably good job of investigation. It is true 


that petitioners wants the investigation should go in a particular 


line but investigation requires expertise and it is investigating 


officer who know how to proceed with the investigation of the 


case.  


44. In that view of the matter, we are of the opinion that there 


is no merits in the writ petition, therefore, the same is dismissed. 


Keeping in view the fact that the case has drawn a lot of media 


attention, we direct the State Government to appoint a Special 


Public Prosecutor having sufficient experience and expertise in 


handling criminal cases to prosecute the accused persons. Steps 


be taken for fast tracking the trial of the case. 


 
 
                                                                   (Sanjaya Kumar Mishra, J.)  
                                             (Grant urgent certified copy of this judgment, as per Rules)                                                    
SKS 
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HON’BLE SHRI JUSTICE MANOJ KUMAR TIWARI 


 
WRIT PETITION (M/S) No. 1907 OF 2022 


 
 


BETWEEN: 
 
Dr. Dinesh Kumar     .… Petitioner 


(By Mr. Siddhartha Singh, Advocate) 
 


AND: 
 


Smt. Kiran Suri     … Respondent 
 


(By Mr. Aditya Singh, Advocate) 
 


 


JUDGMENT 
1.  Petitioner is tenant in respect of a shop.  He 


has challenged an order dated 02.07.2022 passed by 


learned Prescribed Authority/Senior Civil Judge, 


Haridwar in P.A. Case No. 10 of 2019.  By the said 


order, petitioner’s application under Section 34 of U.P. 


Urban Buildings (Regulation of Letting, Rent and 


Eviction) Act, 1972 (in short “Act No. 13 of 1972”) 


seeking cross examination of landlord’s witnesses, was 


rejected.  


 
2.  Respondent sought release of a shop by filing 


an application under Section 21(1)(a) of Act No. 13 of 


1972.  Petitioner filed written statement in which he 


denied need of the landlord. Landlord filed his affidavit 


in support of contents of the release application and he 


also filed affidavits of Sri Krishna Kumar Suri, Smt. 


Neha, Sri Rahul Suri, Sri Hem Kumar Bhasin and Sri 
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Harpal Singh in support of his case. After filing of 


evidence through affidavits by the landlord, petitioner 


filed an application under Section 34 of Act No. 13 of 


1972 seeking permission to cross-examine the persons 


who filed these affidavits. Landlord filed objection to the 


said application.  Learned trial court rejected petitioner’s 


application, vide order dated 02.07.2022.  The said 


order is under challenge in this writ petition.  


 
3.  Learned counsel for the petitioner contends 


that learned Prescribed Authority was not justified in 


rejecting petitioner’s application under Section 34 of Act 


No. 13 of 1972, as truthfulness of the statement made 


in affidavits, filed support of release application, can be 


tested only through cross- examination.  


 
4.  The impugned order is on record as Annexure-


1 to the writ petition.  Learned Prescribed Authority has 


rejected petitioner’s application by observing that 


plaintiff’s evidence is closed and defendant has a right to 


adduce evidence, therefore, petitioner can contradict the 


averments made in the affidavits, in his reply affidavit.  


 
5.  This Court does not find any infirmity in the 


view taken by learned Prescribed Authority. Section 34 


of Act No. 13 of 1972 confers certain powers upon 


Prescribed Authority, which are available to a Civil Court 


under the Code of Civil Procedure, which include the 


power of summoning and enforcing the attendance of 


any person and examining him on oath and receiving 


evidence on affidavits.  


 
6.  Proceedings under U.P. Urban Buildings 


(Regulation of Letting, Rent and Eviction) Act, 1972 are 


summary in nature.  Rule 15(3) of U.P. Urban Buildings 


(Regulation of Letting, Rent and Eviction) Rules, 1972 
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provides that every application for release filed under 


Section 21(1) shall, as far as possible, be decided within 


two months from the date of its presentation.  The 


legislature did not provide that oral evidence is to be 


adduced in support of the case, as contemplated under 


Order XVIII, Rule 4 C.P.C. but the facts are to be proved 


on affidavits.  If unnecessary cross-examination is 


permitted, that will only delay the disposal of cases, 


although, Prescribed Authority in an appropriate case 


may permit cross-examination of witnesses. The 


necessity for cross-examination depends upon the facts 


and circumstances of each case. It is not that in every 


case once the application is filed for cross-examination, 


it has to be permitted as a matter of course. It is true 


that veracity of averments made in the affidavits can be 


tested by cross-examination, but unless it is established 


that veracity of facts stated in an affidavit is necessary 


to be tested by cross-examination, prayer for cross 


examination cannot be granted. The party must give 


reasons as to which particular case and under what 


circumstances, such cross-examination is necessary. In 


the context of each P.A. Case, the purpose of enacting 


Act No. 13 of 1972 has to be taken into account, while 


permitting a party to cross-examine the deponent of an 


affidavit.  


 
7.  A coordinate Bench of this Court in WPMS No. 


172 of 2007, Raj Kumar Vs Om Prakash Sharma & 


others has held as under:- 
“6. At the outset, it may be mentioned that from a 
reading of Section 34 of the Act read with Rule 22 of the 
Rules framed there-under, it is evident that the 
Prescribed Authority has to follow the procedure 
prescribed under Section 34 of the Act as also Rule 22 of 
the Rules framed under the said Act. The applications 
under Section 21 of the Act have to be decided on the 
basis of evidence led by the parties by filing affidavits. 
Oral evidence is not contemplated under these 
provisions. No doubt, power has been given to the 
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authorities to summon and enforce attendance of any 
person and to examine him on oath. The intention of the 
legislative was that the matters pending before various 
authorities under the said Act should only be decided on 
the basis of affidavits filed in evidence by the rival 
parties. Section 34(1)(b) of the Act confers power on the 
authorities concerned to receive evidence on affidavits 
and the principle, which is applicable under Order XIX, 
Rule 1 of the Code of Civil Procedure, can be made 
applicable, which empowers the Court to summon a 
deponent of an affidavit for his cross-examination. The 
authorities have power to permit any party to cross-
examine the deponent of the affidavit, but the exercise 
of this power should be on the principle as laid down 
under Order 19, Rule 1 of the Code of civil Procedure as 
amended by U.P. Act No. 57 of 1976. Thus, the Court 
has discretion to permit for cross-examination when such 
cross-examination is necessary for proper adjudication of 
the matter in dispute. If a party intends to cross-
examine, he has to give necessary facts in the 
application as to why the cross-examination is necessary. 
Cross-examination cannot be ordered as a matter of 
course. It is for the Prescribed Authority to give reasons 
either for allowing or refusing the cross-examination. It 
can thus be inferred that discretion to permit cross-
examination of deponent may be exercised when it is not 
possible for the party to contradict the fact by filing 
evidence on affidavit. I am fortified in my view by the 
Division Bench judgment of the Allahabad High Court in 
the case of Khushi Ram Dedwal v. Additional Judge, 
Small Causes Court/Prescribed Authority, Meerut and 
Ors. 1997 (2) A.R.C. 674 wherein it has been observed 
that "If a party wants to cross-examine, he has to give 
the necessary facts in the application as to why the 
cross-examination is necessary. The Prescribed Authority 
will give the reasons either for allowing or refusing the 
cross-examination. The reasons disclosed in the order of 
the Prescribed Authority will show whether he acted fairly 
or not. Considering every aspect of the matter the 
authority under the provisions of U.P. Act No. 13 of 1972 
can permit the cross-examination of a deponent of an 
affidavit only when it is necessary in the case." It was 
further observed in that "the legislature did not provide 
that oral evidence to be adduced in support of the case 
as contemplated under O. XVIII, Rule 4 Code of civil 
Procedure But the facts are to be proved on affidavits. If 
unnecessary cross-examination is permitted, that will 
only hamper the expeditious disposal of the cases." In 
the case of Smt. Gulaicha Devi v. Prescribed Authority 
(Munsif) Basti and Anr. 1989 (1) ARC 407 it has been 
held that evidence in the matter of release application 
has to be filed in the shape of affidavit and normally the 
Prescribed Authority should not permit cross-examination 
of deponent. Such power to permit the cross-
examination should be exercised in exceptional cases 
only and in such case, Prescribed Authority is required to 
give reasons. The Allahabad High Court in the Case of 
Smt. Fahmida Shoeb (Dead) v. Kanhaiya Lal (dead) and 
Anr. 2005 (61) A.L.R. 310 has held that it is a condition 
precedent that while allowing the application for cross-
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examination, it is incumbent upon the Prescribed 
Authority to point out in the order exceptional 
circumstances which are necessary for such permission. 
 
7. In the case at hand, the copy of application under 
Section 34 read with Rule 22 of the Rules framed under 
the U.P. Act No. 13 of 1972 and Order 19, Rule 1 Code of 
civil Procedure has been annexed as Annexure No. 3 to 
the writ petition. In this application the Petitioner, the 
main contention of the tenant is that the witnesses have 
not disclosed material facts especially the fact that the 
Applicant-landlords have released shop in another 
matter. It has also been contended that the landlords' 
witness Om Prakash has not given the details of assets 
and income in the affidavits. The acquaintance of the 
witnesses Rameshwar and Balkishan with the landlords 
has not been disclosed in the affidavits by the said 
witnesses. The learned Prescribed Authority in his 
impugned order has dealt with all the aspects and 
material factual position of the case came to the 
conclusion that the Petitioner-Opposite Party has not set 
out concrete and satisfactory reasons so as to entitle him 
to cross-examine the witnesses. The Prescribed Authority 
has also observed that it is open to the Petitioner-
Opposite Party to controvert the statements on oath 
given by the landlords' witnesses by filing affidavits in 
rebuttal. The Prescribed Authority has not committed any 
manifest error by not allowing the cross-examination of 
the deponents of affidavits to the Petitioner-tenant. The 
Prescribed Authority has recorded reasons for refusing 
the permission to cross-examine the deponents in so 
many words in the impugned order. Apart from above, it 
is significant to mention here that the primary objective 
of the U.P. Act No. 13 of 1972 is expeditious disposal of 
the cases. I do not find any perversity or any manifest 
error of law in the order dated 1-3-2007 passed by the 
Prescribed Authority in rejecting the application, paper 
No. 59-C, moved by the Petitioner for permission to 
cross-examine the deponents.” 


 
8.  This Court is in respectful agreement with the 


view taken by coordinate Bench of this Court in the 


aforesaid judgment. Thus, this Court is not inclined to 


interfere with the impugned order, while exercising 


supervisory jurisdiction under Article 227 of the 


Constitution.  


 
9.  Accordingly, writ petition fails and is hereby 


dismissed.   


 


  (MANOJ KUMAR TIWARI, J.)   
Aswal 
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JUDGMENT 
 


  This petition under Article 227 of the 


Constitution is directed against the order dated 


18.04.2022 passed by VIth Additional Civil Judge, 


Senior Division, Dehradun, whereby petitioner’s 


objection under Section 47 C.P.C. was rejected.  


Petitioner has also challenged the judgment dated 


02.09.2022 rendered by VIIth Additional District Judge, 


Dehradun, whereby his Revision against the order 


dated 18.04.2022 was dismissed.  


 
2.  Facts, on which there is no dispute, are as 


follows: 


  A suit for recovery of ` 90,400/- was filed by 


M/s Vigyan Chemical Industries (respondent no.1) 


against respondent nos. 2, 3 & 4 in the Court of Civil 


Judge, Dehradun, which was registered as Suit No. 103 
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of 1988.  In the plaint, it was contended that plaintiff 


supplied hydrated lime to M/s Manorama Chemical 


Works Ltd., however, price of the supplied goods was 


not paid to him, therefore, he is entitled to recover a 


sum of ` 90,400/-.  Respondent no. 1 also claimed 


pendente lite and future interest @ 24% per annum till 


realization of the amount.   


 
  M/s Manorama Chemical Works Ltd. 


(respondent no. 2 herein) had taken term 


loan/financial assistance from Odisha State Financial 


Corporation (petitioner herein) and had defaulted in re-


payment of the loan, therefore, during pendency of the 


suit, petitioner took possession of M/s Manorama 


Chemical Works Ltd. by invoking power under Section 


29 of the State Financial Corporations Act, 1951 


(hereinafter referred to as ‘the S.F.C. Act’.  Plaintiff 


(respondent no. 1 herein) sought leave to amend the 


plaint by moving an application, in which he stated that 


since petitioner has taken over possession of M/s 


Manorama Chemical Works Ltd. under Section 29 of 


the S.F.C. Act, therefore, he be added as defendant no. 


4 in the suit.  Leave to amend/add certain paragraphs 


was also sought for contending that, in view of 


provision contained under Section 29 (5) of the S.F.C. 


Act, petitioner is liable for the amount claimed, as he 


has taken over possession of M/s Manorama Chemical 


Works Ltd. and the said industrial concern is now to be 


sued through defendant no. 4.   


 
  The amendment application was allowed and 


petitioner was added as defendant no. 4 in the suit.  


Petitioner filed written statement, admitting that due to 


default in re-payment of loan, he had taken possession 


of the industrial concern of defendant no. 1 on 
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18.08.1987 under Section 29 of the S.F.C. Act and 


thereafter sold the industrial concern of defendant no. 


1 to one Shri T.R.K. Rao.  Petitioner further contended 


that there is no privity of contract between him and the 


plaintiff, as such plaintiff is not entitled to raise 


demand of recovery of dues of defendant no. 1.  


Objection, regarding territorial jurisdiction of the Court 


at Dehradun, was also raised in the written statement.  


Learned trial Court framed as many as 9 issues, which 


are reproduced below: 
 


“1. Whether plaintiff is a registered Firm and Vigyan 
Prakash has right to institute the suit on behalf of plaintiff’s 
Firm? 
 
2. Whether defendant no. 1 is a Joint Venture Project 
with defendant no. 2 or defendant no. 2 has no relation 
with the suit? 
 
3. Whether plaintiff has dues of Rs. 65,954.65 against 
the supply of materials and carriage charge paid to truck 
owners towards defendants? 
 
4. Whether plaintiff is entitled to receive Rs. 6,229.29 
as dues of Central Sales Tax and interest thereon?  As it 
has been stated in para no. 34? 
 
5. Whether plaintiff is entitled to receive interest? If 
yes, then at what rate? 
 
6. Whether plaintiff is entitled to receive Rs. 300/- 
alongwith Rs. 82.40 against notice expense and Bank 
Commission? 
 
7. Plaintiff is entitled for which relief? 
 
8. Whether plaintiff is a Small Scale Unit? If yes, then 
its effect? 
 
9. Whether defendant no. 4 is not liable to pay any 
dues of defendant no. 1 to the plaintiff?” 


 


3.  The suit filed by respondent no. 1 was 


partially decreed by learned trial Court vide judgment 


dated 20.08.2001.  Operative portion of the judgment 


is reproduced below: 
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“Plaintiff’s suit is partially decreed for recovery of Rs. 
84,170/- (Rs. Eighty four thousand, one hundred and 
seventy only) with interest @ 24% per annum w.e.f. 
1.3.198 to 23.9.1992 and from 23.9.1992 till date of 
payment compound interest @ 2% per month with cost 
and suit for recovery of Rs. 6,229/- (Rs. Six thousand, two 
hundred and twenty nine only) is partially dismissed. 
 
Defendants are being ordered to pay abovementioned 
amount within a period of 3 months to the plaintiff.” 


 
4.  Issue no.9 was decided by the trial Court 


against the petitioner by holding that he raised a sum 


of `c 70,00,000/- from sale of properties of defendant 


no. 1 against the outstanding dues of defendant no. 1, 


which were to the tune of only ` 38,00,000/-; details 


regarding adjustment of excess money received 


through sale of properties of defendant no. 1 are not 


produced, consequently, petitioner has held the money 


received from sale of properties of defendant no. 1 in 


the capacity of trustee, therefore, he is bound to 


satisfy the claim of the plaintiff.  On issue no. 5, 


learned trial Court recorded a finding that plaintiff is 


entitled to interest @ 24% per annum, as prevalent in 


business circles.   


 
5.  Petitioner challenged the judgment & decree 


passed by learned trial Court by filing Civil Appeal 


No.182 of 2001.  Plaintiff (respondent no. 1 herein) 


filed cross objection in the said Appeal.  Learned 


Additional District Judge, F.T.C., VIth, Dehradun vide 


judgment dated 08.08.2006 dismissed petitioner’s 


Appeal and allowed the cross objection filed by the 


plaintiff and decreed the suit in toto.   


 
6.  The Second Appeal filed by petitioner was 


dismissed by a Co-ordinate Bench of this Court vide 


judgment dated 07.05.2007.  Petitioner approached 


Hon’ble Supreme Court against the judgment rendered 
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in Second Appeal and Hon’ble Supreme Court 


dismissed the Appeal filed by petitioner vide judgment 


dated 23.11.2017.  Thus, the decree passed by learned 


trial Court, as modified by first Appellate Court, 


became final. 


 
7.  Respondent no. 1/decree holder sought 


execution of decree by filing an application, which was 


registered as Regular Execution Case No. 107 of 2018.  


Petitioner entered appearance before the Executing 


Court and filed objection under Section 47 read with 


Section 151 C.P.C., which was registered as Misc. Case 


No. 156 of 2021.  The decree holder filed reply to the 


objection.  The objection filed by petitioner under 


Section 47 C.P.C. was dismissed by the Executing 


Court vide order dated 18.04.2022.  Petitioner 


challenged the order dated 18.04.2022 in a Revision 


Petition filed under Section 115 C.P.C., which was 


numbered as Civil Revision No. 40 of 2022.  Learned 


VIIth Additional District Judge, Dehradun dismissed the 


Revision filed by the petitioner vide judgment dated 


02.09.2022.  Thus feeling aggrieved, petitioner has 


approached this Court.  


 
8.  Learned counsel for the petitioner submitted 


that petitioner had furnished bank guarantee, which 


was sufficient to satisfy plaintiff’s claim, as made in the 


suit, in the trial Court during pendency of the suit in the 


year 1999, therefore, petitioner cannot be made liable 


to pay any interest on the decreetal amount.  Perusal 


of the record, however, indicates that the plaintiff had 


not furnished bank guarantee of his own volition, but 


he was directed by the trial Court to furnish security to 


the tune of ` 3,50,000/- vide order dated 13.05.1996.  


Petitioner challenged the said order in Appeal under 
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Order 43 Rule (q) C.P.C., which was dismissed by 


learned IIIrd Additional District Judge, Dehradun vide 


judgment dated 03.06.1999.  Petitioner then filed writ 


petition challenging the orders passed by learned trial 


Court and the Appellate Court in Civil Misc. Writ Petition 


No. 33425 of 1999, which was dismissed by Hon’ble 


Allahabad High Court vide judgment dated 10.08.1999.  


Thus, the security furnished by petitioner, in terms of 


order passed by learned trial Court, cannot be treated 


as a deposit made under Order 24 Rule 1 C.P.C.  For 


ready reference Order 24 Rule 1 C.P.C. is extracted 


below:- 


  “1. Deposit by defendant of amount in 
satisfaction of claim.-The defendant in any suit to 
recover a debt or damages may, at any stage of the 
suit, deposit in Court such sum of money as he 
considers a satisfaction in full of the claim.” 


 


9.  A plain reading of Order 24 Rule 1 C.P.C. 


reveals that deposit of amount in satisfaction of the 


claim by the defendant should be voluntary and not by 


way of compulsion. The amount/bank guarantee 


deposited in Court by the plaintiff as security under an 


order of attachment passed under Order XXVIII Rule 5 


CPC would be available to the plaintiff only in case his 


suit was decreed.  Such deposit therefore cannot be 


treated under Order 24 Rule 1 C.P.C., as such, the 


contention raised by learned counsel for petitioner that 


petitioner is not liable to pay interest on the amount 


decreed, cannot be accepted.  


 


10.  Learned counsel for petitioner submitted that 


the interest @ 24% per annum ordered to be paid by 


trial Court is on much higher side, and is thus 


impermissible in view of Section 34 of Code of Civil 


Procedure, 1908. However, the plea that interest 
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awarded is contrary to Section 34 C.P.C. was not taken 


in the objection, in which it was contended that interest 


awarded is on higher side.   


 


11.  It is not in dispute that the decree passed by 


learned trial Court, as modified by First Appellate 


Court, has attained finality.  Respondent no. 1 in his 


plaint had claimed pendente lite and future interest @ 


24% per annum. 


 


12.  Learned trial Court had framed an issue 


regarding rate of interest to which plaintiff was entitled 


to and returned a finding that he is entitled to interest 


@ 24% per annum w.e.f. 01.03.1988 to 23.09.1992 


and thereafter compound interest @ 2% per month.  


The said finding attained finality, therefore, learned 


Executing Court rightly did not reopen the question of 


interest.   


 


13.  It is well settled that Executing Court can 


neither travel behind decree nor sit in appeal over the 


same or pass any order, jeopardizing the rights of the 


parties thereunder.  In the case of Rajasthan Financial 


Corporation v. Man Industrial Corpn. Ltd., reported in 


(2003) 7 SCC 522, the judgment debtor had raised 


objection before the Executing Court against calculation 


of interest with half yearly rests, which was rejected. 


The revision petition filed by judgment debtor however 


was allowed by High Court, by holding that the decree 


holder is not entitled to charge interest on half yearly 


rests basis.  In Appeal, Hon’ble Supreme Court set 


aside the judgment rendered by High Court and 


restored the order of Executing Court.  Paragraphs 13 


to 20 of the said judgment are reproduced below:- 
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 “13. Reliance was also placed on the case 
of Bhawarlal Bhandari v. Universal Heavy Mechanical 
Lifting Enterprises [(1999) 1 SCC 558] . In this case 
the judgment-debtor challenged the decree, when it 
was before the executing court, on the ground that 
the award on which the decree was based was a 
nullity. It was submitted that the award had been 
filed in court by the arbitrator 4 years after it was 
passed. This Court held that the executing court 
could not go beyond the decree. It was held that the 
executing court had to take the decree according to 
its tenor and that the executing court could not 
entertain any objection that the decree was incorrect 
in law or on facts. 
 
 14. Reliance was next placed on the case 
of Rameshwar Dass Gupta v. State of U.P. [(1996) 5 
SCC 728] In this case it was held that the executing 
court cannot travel beyond the decree. It was held 
that the executing court has only got jurisdiction to 
execute the decree. It was held that the executing 
court could not have granted interest, on the money 
decree, when interest was not granted in the decree. 
 
 15. Reliance was next placed on the case 
of C.V. Rajendran v. N.M. Muhammed Kunhi [(2002) 
7 SCC 447] wherein it has been held that principles 
of res judicata applied even to different stages of the 
same proceeding. It has been held that if an issue 
has been decided at an earlier stage it cannot be 
allowed to be reagitated at a subsequent stage. 
 
 16. Based on the above authorities Mr Divan 
submitted that the decree being clear, the executing 
court could not go beyond the decree on the basis 
that there was a mistake in the decree. He submitted 
that the decree had been passed after hearing 
arguments on behalf of both the parties on what the 
final decree should be as per the compromise deed. 
He submitted that even on principles of res judicata 
the appellants are precluded from now contending 
that they were entitled to interest on half-yearly 
basis. 
 
 17. Finally Mr Divan made a with-prejudice 
offer. He stated that the respondents are willing to 
pay to the appellants a sum of Rs 75 lakhs in full and 
final settlement of all the claims of the appellants. 
 
 18. We have considered the rival submissions. 
There can be no dispute to the proposition that the 
executing court cannot go beyond the decree. There 
can be no dispute that the executing court must take 
the decree according to its tenor. Also as has been 
set out in Greater Cochin Development Authority 
case [(2002) 2 SCC 573] when a decree is in terms 
of an award/document then the terms of that 
document have to be looked at. In this case the 
decree is in terms of the compromise deed. The 
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decree does not provide that the compromise deed 
or any of its terms have been varied. To be 
remembered, that the decree is passed under Order 
23 Rule 3 of the Civil Procedure Code. Under this 
provision normally the court passes the decree in 
terms of the compromise. Of course, the court can 
make a change. However, if the court was making a 
change it would have had to record why it was 
making the change and what change it was making. 
It could not then provide that the decree was in 
terms of the compromise. If the court was not 
passing the decree in terms of the compromise then 
this opening portion of the decree could not have 
been there. The subsequent portion is mere 
classificatory in nature as to which of the options 
was to be exercised. This does not govern or detract 
from the main terms of the decree which is a decree 
in terms of the compromise. Clauses 2 and 7 of the 
compromise deed make it very clear that the 
appellants were entitled to charge interest on half-
yearly basis. We see no substance in the submission 
that the “half-yearly rests” were to apply only if the 
rate of interest was to be decided by the appellants. 
These words clearly applied to both the options. In 
the classificatory portion the words “on half-yearly 
basis” have not been mentioned because the portion 
is only clarifying how interest was to be calculated. 
This portion thus does not detract from the fact that 
the decree is in terms of the compromise deed. 
Merely because some other minor changes, which 
appear to be inadvertent changes, have crept in do 
not also detract from the fact that the decree is in 
terms of the compromise deed. We also do not find 
any uncertainty in the decree. 
  
 19. In this view of the matter, we are unable 
to sustain the impugned judgment. It is accordingly 
set aside and the order of the executing court is 
restored. 
 
 20. The appeal is allowed accordingly. There 
will be no order as to cost.” 


     


14.  In the case of Brakewel Automotive 


Components (India) Private Limited v. P.R. Selvam 


Alagappan, reported in (2017) 5 SCC 371, Hon’ble 


Supreme Court has considered and discussed the scope 


of inquiry under Section 47 CPC and held that exercise 


of power under Section 47 is microscopic and lies in a 


very narrow inspection hole and an executing court can 


allow objection to the executability of the decree if it is 


found that the same is void ab initio and is a nullity, 
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apart from the ground that it is not capable of 


execution under the law, either because the same was 


passed in ignorance of some provision of law or the law 


was promulgated making a decree unexecutable after 


its passing. Relevant extract of the said judgment is 


reproduced below:- 
 “20. It is no longer res integra that an 
executing court can neither travel behind the decree 
nor sit in appeal over the same or pass any order 
jeopardising the rights of the parties thereunder. It is 
only in the limited cases where the decree is by a 
court lacking inherent jurisdiction or is a nullity that 
the same is rendered non est and is thus 
unexecutable. An erroneous decree cannot be 
equalled with one which is a nullity. There are no 
intervening developments as well to render the 
decree unexecutable. 
 
 21. As it is, Section 47 of the Code mandates 
determination by an executing court, questions 
arising between the parties or their representatives 
relating to the execution, discharge or satisfaction of 
the decree and does not contemplate any 
adjudication beyond the same. A decree of court of 
law being sacrosanct in nature, the execution thereof 
ought not to be thwarted on mere asking and on 
untenable and purported grounds having no bearing 
on the validity or the executability thereof. 
 
 22. Judicial precedents to the effect that the 
purview of scrutiny under Section 47 of the Code qua 
a decree is limited to objections to its executability 
on the ground of jurisdictional infirmity or voidness 
are plethoric. This Court, amongst others in Vasudev 
Dhanjibhai Modi v. Rajabhai Abdul Rehman [Vasudev 
Dhanjibhai Modi v. Rajabhai Abdul Rehman, (1970) 1 
SCC 670 : AIR 1970 SC 1475 : (1971) 1 SCR 66] in 
essence enunciated that only a decree which is a 
nullity can be the subject-matter of objection under 
Section 47 of the Code and not one which is 
erroneous either in law or on facts. The following 
extract from this decision seems apt: (SCC pp. 672-
73, paras 6-7) 
 “6. A court executing a decree cannot go behind 


the decree: between the parties or their 
representatives it must take the decree according 
to its tenor, and cannot entertain any objection 
that the decree was incorrect in law or on facts. 
Until it is set aside by an appropriate proceeding 
in appeal or revision, a decree even if it be 
erroneous is still binding between the parties. 


 
 7. When a decree which is a nullity, for instance, 


where it is passed without bringing the legal 
representative on the record of a person who was 
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dead at the date of the decree, or against a ruling 
prince without a certificate, is sought to be 
executed an objection in that behalf may be 
raised in a proceeding for execution. Again, when 
the decree is made by a court which has no 
inherent jurisdiction to make it, objection as to its 
validity may be raised in an execution proceeding 
if the objection appears on the face of the record: 
where the objection as to the jurisdiction of the 
court to pass the decree does not appear on the 
face of the record and requires examination of the 
questions raised and decided at the trial or which 
could have been but have not been raised, the 
executing court will have no jurisdiction to 
entertain an objection as to the validity of the 
decree even on the ground of absence of 
jurisdiction.” 


 
 23. Though this view has echoed time out of 
number in similar pronouncements of this Court, 
in Dhurandhar Prasad Singh v. Jai Prakash 
University [Dhurandhar Prasad Singh v. Jai Prakash 
University, (2001) 6 SCC 534 : AIR 2001 SC 2552] , 
while dwelling on the scope of Section 47 of the 
Code, it was ruled that the powers of the court 
thereunder are quite different and much narrower 
than those in appeal/revision or review. It was 
reiterated that the exercise of power under Section 
47 of the Code is microscopic and lies in a very 
narrow inspection hole and an executing court can 
allow objection to the executability of the decree if it 
is found that the same is void ab initio and is a 
nullity, apart from the ground that it is not capable 
of execution under the law, either because the same 
was passed in ignorance of such provision of law or 
the law was promulgated making a decree 
unexecutable after its passing. None of the above 
eventualities as recognised in law for rendering a 
decree unexecutable, exists in the case in hand. For 
obvious reasons, we do not wish to burden this 
adjudication by multiplying the decisions favouring 
the same view.” 
 
  


15.  Since the issue regarding interest was 


decided by trial Court and a finding was returned that 


plaintiff is entitled to interest at a certain rate and such 


finding became final, therefore, Executing Court was 


justified in not going into the question whether interest 


awarded is on higher side. 


 
16.  In Aditya Mass Communications (P) Ltd. v. 


A.P. S.R.T.C., reported in (2003) 11 SCC 17, Hon’ble 







 12 


Supreme Court was dealing with a case in which 


amount of earnest money was unjustifiably retained by 


the respondent-corporation and the contractor was 


compelled to enter into series of litigation to get his 


money back. Hon’ble Supreme Court upheld the order 


passed by trial Court, whereby interest @ 12% per 


annum was ordered to be paid to the contractor and 


held that it is duty of the Court to see that the party 


whose money is wrongfully retained by other side is 


adequately compensated.  Paragraphs 8 and 9 of the 


said judgment are reproduced below:- 
 “8. The facts narrated hereinabove clearly 
show that the respondent has retained the money 
belonging to the appellant without authority of law 
and has driven the appellant to a series of litigations, 
therefore, this fact itself should have been sufficient 
to refuse the request of the respondent made before 
the High Court for reduction of the rate of interest. 
The quantum of interest a court may allow in a given 
case is governed by the facts of the case and not by 
any precedent law unless, of course, limited by a 
statute. If a court comes to the conclusion on a given 
set of facts that a party has been wrongly denied the 
use of its own money, it is the duty of the court to 
see that the said party is appropriately compensated. 
In the instant case, we are of the opinion that the 
respondent has deprived the appellant of its rightful 
use of the money. Therefore, the interest awarded 
by the trial court, to say the least, was most 
reasonable. We also notice that the High Court has 
not given any reason except referring to the 
judgments of this Court in the case of Sovintorg 
(India) Ltd. v. State Bank of India [(1999) 6 SCC 
406] and Ghaziabad Development Authority v. Union 
of India [(2000) 6 SCC 113] . As stated above, the 
facts of this case do not justify the application of the 
principle laid down by this Court in those judgments. 
 
 9. Hence, we allow this appeal, set aside the 
impugned judgment of the High Court to the extent 
it has reduced the interest granted by the trial court 
from 12% to 9% and restore the interest liable to be 
paid by the respondent to the appellant on the 
retained earnest money deposit of Rs 20 lakhs to 
12% as directed by the trial court. The appeal is 
allowed with costs quantified at Rs 15,000.” 


 
17.  Learned counsel for petitioner then submitted 


that in view of provision contained under Section 15 (2) 
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of the Commercial Courts Act, 2015, Execution 


Application was not maintainable before a Civil Court 


and it ought to have been filed before a Commercial 


Court. This plea however was not raised by petitioner in 


his objection before executing court nor it is raised in 


the writ petition.  


 


18.  A decree may be executed either by the 


Court which passed such decree or by the Court to 


which it was sent for execution.  The Court, which 


passed the decree, may on an application of the decree 


holder send it for execution to another Court of 


competent jurisdiction, if the Court which has passed 


the decree considers for any reason, which shall be 


recorded in writing that the decree should be executed 


by such other Court.  Sub-section (3) of Section 39 


provides that, for the purpose of Section 39, the Court 


shall be deemed to be a Court of competent 


jurisdiction, if at the time of making the application for 


the transfer of decree to it such Court would have 


jurisdiction to try the suit, in which such decree was 


passed. 


 


19.  Admittedly, the decree was passed by the 


Court of Civil Judge (Senior Division), Dehradun, 


therefore, by virtue of Section 38 of C.P.C., the Court 


of Civil Judge (Senior Division), Dehradun is competent 


to execute the same.  Chapter V of the Commercial 


Courts Act, 2015 deals with transfer of pending suits 


and applications relating to a commercial dispute of a 


specified value, from Civil Court to Commercial Court 


and proviso to sub-section (2) further provides that no 


suit or application, where the final judgment has been 


reserved by the Court prior to constitution of the 
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Commercial Court shall be transferred under sub-


section (2), however, sub-section (5) of Section 15 


further provides that if a suit/application relating to a 


commercial dispute of a specified value is not 


transferred in the manner specified in sub-section (2), 


then the Commercial Appellate Division of the High 


Court may, on the application of any of the parties to 


the suit, transfer the same for trial or disposal to the 


Commercial Court.  


 


20.  Thus, in view of Section 15 (5) of 


Commercial Courts Act, 2015, it was open to the 


petitioner to move application for transfer of the 


execution case from Civil Court to Commercial Court, 


however, he did not move such application.  In the 


objection filed under Section 47 C.P.C. also, petitioner 


did not raise the question of jurisdiction of Civil Court 


to entertain the execution case.   


 


21.  Even otherwise also, the decree was passed 


by the Civil Court on 20.08.2001, which was put to 


execution before establishment of Commercial Court at 


Dehradun.  Although, Chapter V of the Commercial 


Courts Act, 2015 provides for transfer of pending suits 


and applications, however, there is nothing to indicate 


that the Civil Court, which passed the decree, is 


divested of its jurisdiction to execute the decree.  Sub-


section (5) of Section 15 provides for transfer of suit or 


application by the Commercial Appellate Division of the 


High Court on an application of a party to the 


proceedings, from Civil Court to Commercial Court, 


however, plain language of the said provision indicates 


that High Court may in an appropriate case refuse to 


transfer the suit/application to Commercial Court.  Thus 
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viewed, it cannot be said that the Civil Court, which 


passed the decree, lost the jurisdiction in view of 


provisions contained in the Commercial Courts Act, 


2015.  Section 11 of the Commercial Courts Act makes 


jurisdiction of Commercial Court coextensive to that of 


a Civil Court.   


 


22.  Thus, in my humble opinion, the contention 


raised on behalf of petitioner that the Court of Civil 


Judge (Senior Division), Dehradun had no jurisdiction 


to entertain the execution application filed by 


respondent no. 1, cannot be accepted.  


 


23.  There is yet another aspect of the matter. 


The suit was filed in the year 1988, which was decreed 


by learned Civil Judge on 20.08.2001.  The decree 


which was affirmed by the highest Court is yet to be 


executed.  The objection filed by petitioner before 


executing Court was rejected by learned VIth Additional 


Civil Judge (Junior Division), Dehradun vide order dated 


18.04.2022, which was affirmed by VIIth Additional 


District Judge, Dehradun vide judgment dated 


02.09.2022.  Petitioner has challenged the judgment 


and orders passed by learned Courts below by invoking 


supervisory jurisdiction of this Court under Article 227 


of the Constitution of India. 


 
24.  Hon’ble Supreme Court has repeatedly held 


that power of superintendence under Article 227 has to 


be exercised very sparingly when manifest miscarriage 


of justice has been occasioned and such power is not to 


be exercised to correct a mistake of fact or of law.  


Hon’ble Supreme Court in a recent judgment in the 
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case of Garment Craft v. Prakash Chand Goel, reported 


in (2022) 4 SCC 181 has held as under:- 
  “15. Having heard the counsel for the parties, 
we are clearly of the view that the impugned order 
[Prakash Chand Goel v. Garment Craft, 2019 SCC 
OnLine Del 11943] is contrary to law and cannot be 
sustained for several reasons, but primarily for 
deviation from the limited jurisdiction exercised by 
the High Court under Article 227 of the Constitution 
of India. The High Court exercising supervisory 
jurisdiction does not act as a court of first appeal to 
reappreciate, reweigh the evidence or facts upon 
which the determination under challenge is based. 
Supervisory jurisdiction is not to correct every error 
of fact or even a legal flaw when the final finding is 
justified or can be supported. The High Court is not 
to substitute its own decision on facts and 
conclusion, for that of the inferior court or tribunal. 
[Celina Coelho Pereira v. Ulhas Mahabaleshwar 
Kholkar, (2010) 1 SCC 217 : (2010) 1 SCC (Civ) 69] 
The jurisdiction exercised is in the nature of 
correctional jurisdiction to set right grave dereliction 
of duty or flagrant abuse, violation of fundamental 
principles of law or justice. The power under Article 
227 is exercised sparingly in appropriate cases, like 
when there is no evidence at all to justify, or the 
finding is so perverse that no reasonable person can 
possibly come to such a conclusion that the court or 
tribunal has come to. It is axiomatic that such 
discretionary relief must be exercised to ensure 
there is no miscarriage of justice. 


 
  16. Explaining the scope of jurisdiction under 
Article 227, this Court in Estralla Rubber v. Dass 
Estate (P) Ltd. [Estralla Rubber v. Dass Estate (P) 
Ltd., (2001) 8 SCC 97] has observed : (SCC pp. 
101-102, para 6) 


 
  “6. The scope and ambit of exercise of power 
and jurisdiction by a High Court under Article 227 
of the Constitution of India is examined and 
explained in a number of decisions of this Court. 
The exercise of power under this article involves a 
duty on the High Court to keep inferior courts and 
tribunals within the bounds of their authority and 
to see that they do the duty expected or required 
of them in a legal manner. The High Court is not 
vested with any unlimited prerogative to correct 
all kinds of hardship or wrong decisions made 
within the limits of the jurisdiction of the 
subordinate courts or tribunals. Exercise of this 
power and interfering with the orders of the 
courts or tribunals is restricted to cases of serious 
dereliction of duty and flagrant violation of 
fundamental principles of law or justice, where if 
the High Court does not interfere, a grave 
injustice remains uncorrected. It is also well 
settled that the High Court while acting under this 
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Article cannot exercise its power as an appellate 
court or substitute its own judgment in place of 
that of the subordinate court to correct an error, 
which is not apparent on the face of the record. 
The High Court can set aside or ignore the 
findings of facts of an inferior court or tribunal, if 
there is no evidence at all to justify or the finding 
is so perverse, that no reasonable person can 
possibly come to such a conclusion, which the 
court or tribunal has come to.” 


 
25.  For the facts & reasons as discussed above, 


this Court does not find any reason to interfere with the 


order passed by Executing Court, as affirmed by the 


Revisional Court, in exercise of supervisory jurisdiction 


under Article 227 of the Constitution. 


 
26.  Accordingly, the writ petition fails and is 


dismissed.  No order as to costs.  


  


   


  (MANOJ KUMAR TIWARI, J.)   
Navin 
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JUDGMENT 
 


 In this writ petition filed under Article 227 


of the Constitution, petitioners have challenged the 


order dated 30.11.2021 passed by Assistant Collector, 


First Class, Bazpur, Udham Singh Nagar, whereby, 


their application under Order 7 Rule 11 C.P.C. was 


rejected.  Revision filed by them against the said 


order was also dismissed, which is also under 


challenge in this writ petition. 


 
2.  Petitioners are defendants in Revenue Suit 


No. 22/15 of 2015-16 filed by respondent nos. 1 to 3 


in the year 2016.  As per the plaint averment, late 


Paramdev Singh, father-in-law of plaintiff no. 1 and 
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father of plaintiff nos. 2 & 3, was Bhumidhar with 


transferable rights in respect of agricultural land, 


admeasuring 0.924 hectare comprised in Khasra No. 


29-Kha and 30 Cha, situate in Village Jhagarpuri, 


Tehsil Gadarpur, District Udham Singh Nagar; after 


death of Paramdev Singh, name of plaintiffs was 


mutated in revenue records. 


 
3.  It was further pleaded in the plaint that one 


Bechan Singh, nephew of late Paramdev Singh, was 


looking after the land in question as agent of late 


Paramdev Singh, as Paramdev Singh was residing at 


District Mau (Uttar Pradesh); after death of Bechan 


Singh, when plaintiff nos. 2 & 3 came to Village 


Nandpur, District Udham Singh Nagar in February, 


2008, then it was revealed to them that late Bechan 


Singh had fraudulently got his name recorded in 


respect of the land in question during settlement 


proceedings, and thereafter he illegally sold the same 


in favour of defendant nos. 1, 2 & 3 (petitioners 


herein).  Plaintiffs moved an application seeking recall 


of the order dated 10.12.1996, whereby name of 


Bechan Singh was recorded in revenue records, and 


the application filed by plaintiffs was allowed by 


Assistant Record Officer vide order dated 07.11.2008, 


and name of plaintiffs was re-entered in revenue 


records as Bhumidhar.   It was further pleaded that 


late Bechan Singh had fabricated a family settlement 


with forged signature of husband of plaintiff no. 1-late 


Ramjanam Singh, although he was missing for last 


more than 31 years and his civil death was declared 


by Competent Court in District Mau in Civil Suit No. 


1483 of 2003.  In the suit, plaintiffs sought a 


declaration that sale deeds executed by late Bechan 
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Singh in favour of defendant nos. 1, 2 & 3 on 


26.04.1999 and 04.01.2000 are null and void. They 


also prayed that possession of the suit property be 


handed over to them.   


 
4.  Petitioners, who are defendant nos. 1, 2 & 3 


in the suit, had earlier filed an application under Order 


7 Rule 11 C.P.C. with the contention that Court Fee 


paid for reliefs ‘A’ & ‘B’ is insufficient and no Court Fee 


has been paid for relief ‘C’, and further that the plaint 


does not disclose a cause of action.  Application filed 


by petitioners was disposed of by learned trial Court 


vide order dated 06.08.2019 only with a direction to 


plaintiffs to pay the requisite Court Fee for reliefs ‘A’ & 


‘C’. 


 
5.  Petitioners thereafter filed another 


application under Order 7 Rule 11 C.P.C. with the 


contention that the vendor (Bechan Singh) became 


owner of the land in question through a family 


settlement dated 14.01.1996, and at the time when 


petitioners purchased the land, late Bechan Singh had 


become absolute owner of the said land.  It was 


further contended that against the order dated 


07.11.2008 passed by Assistant Record Officer on 


plaintiffs’ restoration application, petitioners filed a 


revision and learned Additional Commissioner, 


Kumaon vide order dated 10.03.2011, remanded the 


matter to the Assistant Record Officer, and against 


the remand order, petitioners filed a writ petition, 


which is pending before High Court, and operation of 


the judgment dated 10.03.2011 passed by Additional 


Commissioner has been stayed, therefore, till decision 


on merit in the restoration application filed by 
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plaintiffs before the Assistant Record Officer, the suit 


for declaration filed by plaintiffs is not maintainable, 


consequently, there is no cause of action available to 


petitioners.  It was further contended that the suit is 


time barred. 


 
6.  The said application was rejected by 


Assistant Collector, First Class, Bazpur vide order 


dated 30.11.2021.  Petitioners filed revision 


challenging trial Court’s order dated 30.11.2021, 


which was dismissed by learned Commissioner, 


Kumaon Division.  Thus feeling aggrieved, petitioners 


have approached this Court challenging the order 


passed by Assistant Collector and also the judgment 


rendered by Commissioner. 


 
7.  Heard learned counsel for the parties and 


perused the record. 


 
8.  Learned Assistant Collector has considered 


the matter in great detail, and has given valid reason 


for rejecting petitioners’ application filed under Order 


7 Rule 11 C.P.C.  It has been held that application 


filed by plaintiffs for restoration of the order passed in 


summary proceedings under Section 54 of Land 


Revenue Act cannot bar a regular suit seeking 


declaration that the sale deeds are null & void.  


Section 40-A of U.P. Land Revenue Act has also been 


referred, which provides that order passed in 


summary proceedings, will have no effect in a regular 


suit for declaration of title.  Learned trial Court has 


also referred to the earlier order dated 06.08.2019 


passed on petitioners’ application under Order 7 Rule 
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11 C.P.C., whereby petitioners’ objection that plaint 


does not disclose any cause of action, was rejected.  


 
9.  Learned Revisional Court has also 


considered the matter in great detail and has also 


reproduced the final order dated 28.10.2021 passed 


by Co-ordinate Bench of this Court in Writ Petition 


(M/S) No. 668 of 2011.  Perusal of the order of Co-


ordinate Bench reveals that challenge thrown by 


petitioners to the remand order passed by Additional 


Commissioner, was unsuccessful.   


 
10.  This Court concurs with the reasoning given 


by the Revisional Court. 


 
11.  Learned Senior Advocate for the petitioners 


contends that learned Courts below erred in not 


considering that the suit was filed after expiry of 


limitation period prescribed by law, therefore, the 


judgment and order passed by learned Courts below 


are liable to be set aside. 


 
12.  Learned counsel for respondent nos. 1, 2 & 


3 points out that his clients had earlier filed a 


declaratory suit before a Civil Court, however, 


petitioners questioned maintainability of the suit 


before a Civil Court by filing a writ petition, and a Co-


ordinate Bench of this Court vide judgment dated 


02.09.2015 held that civil suit is not maintainable in 


respect of agricultural land and the said judgment 


was upheld by Hon’ble Supreme Court,  consequently, 


petitioners had to file suit before revenue Court.  He 


further submits that his clients are resident of District 


Mau in State of Uttar Pradesh, and they had no idea 


that their land was surreptitiously sold by late Bechan 
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Singh, and when they acquired knowledge about the 


sale deeds, they immediately filed the suit thus there 


is no delay on their part in filing the suit, and the 


period of limitation has to be reckoned from the date 


of acquiring knowledge about the sale deeds. 


 
13.  Rejection of the plaint under Order 7 Rule 


11 of C.P.C. is a drastic power conferred upon the 


court to terminate a civil action at the threshold.  


Hon’ble Supreme Court has time and again reiterated 


that disputed questions cannot be decided at the time 


of considering an application under Order 7 Rule 11 


C.P.C.  Law laid down by Hon’ble Supreme Court in 


the case of Popat & Kotecha Property Vs. State Bank 


of India Staff Association, reported in (2005) 7 SCC 


510, is reproduced below:- 


“ Clause (d) of Order 7 Rule 7 speaks of suit, as 
appears from the statement in the plaint to be 
barred by any law. Disputed questions cannot be 
decided at the time of considering an application 
filed under Order 7 Rule 11 CPC. Clause (d) of Rule 
11 of Order 7 applies in those cases only where the 
statement made by the plaintiff in the plaint, 
without any doubt or dispute shows that the suit is 
barred by any law in force.” 


 
14.  There is no dispute that plaint of a suit can 


be rejected, if upon reading the plaint as a whole, it is 


found that the suit is barred by law of limitation.  


However, at times, plea of limitation becomes a 


mixed question of law and fact, which can be decided 


only after framing of issues and taking of evidences, 


as held by Hon’ble Supreme Court in the case of 


Balasaria Construction (P) Ltd. v. Hanuman Seva 


Trust, reported in (2006) 5 SCC 658. Relevant extract 


of the said judgment is reproduced below:-  
 


  “After hearing counsel for the parties, going 


through the plaint, application under Order 7 Rule 
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11(d) CPC and the judgments of the trial court and 


the High Court, we are of the opinion that the present 


suit could not be dismissed as barred by limitation 


without proper pleadings, framing of an issue of 


limitation and taking of evidence. Question of 


limitation is a mixed question of law and fact. Ex facie 


in the present case on the reading of the plaint it 


cannot be held that the suit is barred by time.” 


 
15.  The scope of power available to a Court 


under Order 7 Rule 11 C.P.C. was considered and 


discussed in the case of P.V. Guru Raj Reddy v. P. 


Neeradha Reddy, reported in (2015) 8 SCC 331, 


where their Lordships of Hon’ble Supreme Court have 


held that “rejection of the plaint under Order 7 Rule 


11 of CPC is a drastic power conferred in the court to 


terminate a civil action at the threshold. The 


conditions precedent to the exercise of power under 


Order 7 Rule 11, therefore, are stringent and have 


been consistently held to be so by the Court. It is the 


averments in the plaint that have to be read as a 


whole to find out whether it discloses a cause of 


action or whether the suit is barred under any law. At 


the stage of exercise of power under Order 7 Rule 11, 


the stand of the defendants in the written statement 


or in the application for rejection of the plaint is 


wholly immaterial. It is only if the averments in the 


plaint ex facie do not disclose a cause of action or on 


a reading thereof the suit appears to be barred under 


any law the plaint can be rejected. In all other 


situations, the claims will have to be adjudicated in 


the course of the trial.” 


 
16.  Learned counsel for the respondents has 


relied upon judgment of Hon’ble Supreme Court in the 
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case of Ram Prakash Gupta v. Rajiv Kumar Gupta, 


reported in (2007) 10 SCC 59. In the said case, 


learned trial Court rejected the plaint on the ground 


that the suit is barred by limitation. High Court upheld 


the order passed by learned trial Court.  Hon’ble 


Supreme Court set aside the order passed by trial 


Court, as affirmed by the High Court.  Relevant 


extract of the said judgment is reproduced below: 


 
  “21. As observed earlier, before passing an 
order in an application filed for rejection of the 
plaint under Order 7 Rule 11(d), it is but proper to 
verify the entire plaint averments. The 
abovementioned materials clearly show that the 
decree passed in Suit No. 183 of 1974 came to the 
knowledge of the plaintiff in the year 1986, when 
Suit No. 424 of 1989 titled Assema 
Architect v. Ram Prakash was filed in which a copy 
of the earlier decree was placed on record and 
thereafter he took steps at the earliest and filed the 
suit for declaration and in the alternative for 
possession. It is not in dispute that as per Article 
59 of the Limitation Act, 1963, a suit ought to have 
been filed within a period of three years from the 
date of the knowledge. The knowledge mentioned 
in the plaint cannot be termed as inadequate and 
incomplete as observed by the High Court. While 
deciding the application under Order 7 Rule 11, few 
lines or passage should not be read in isolation and 
the pleadings have to be read as a whole to 
ascertain its true import. We are of the view that 
both the trial court as well as the High Court failed 
to advert to the relevant averments as stated in 
the plaint. 
 
  22. It is also relevant to mention that after 
filing of the written statement, framing of the 
issues including on limitation, evidence was led, the 
plaintiff was cross-examined, thereafter before 
conclusion of the trial, the application under Order 
7 Rule 11 was filed for rejection of the plaint. It is 
also pertinent to mention that there was not even a 
suggestion to the appellant-plaintiff to the effect 
that the suit filed by him is barred by limitation. 
 
23. On going through the entire plaint averments, 
we are of the view that the trial court has 
committed an error in rejecting the same at the 
belated stage that too without adverting to all the 
materials which are available in the plaint. The 
High Court has also committed the same error in 
affirming the order of the trial court. 
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  24. In the light of our above discussion, we 
set aside the order of the trial court dated 20-2-
2006 passed by the Civil Judge, Delhi in Suit No. 
318 of 2003 and the judgment dated 27-4-2006 
passed by the High Court of Delhi in RFA No. 188 of 
2006. In the result, the civil appeal is allowed and 
the Civil Judge is directed to restore the suit to its 
original file and dispose of the same on merits 
preferably within a period of six months from the 
date of receipt of the copy of this judgment. It is 
made clear that except on the question of 
limitation, we have not gone into the merits of the 
claim made by both parties. No costs. 


 
17.  In a recent judgment in the case of Srihari 


Hanumandas Totala Vs. Hemant Vithal Kamat & 


others, reported in (2021) 9 SCC 99 Hon’ble Supreme 


Court was considering the question whether res 


judicata can be the basis for rejection of plaint.  In 


the said judgment, Hon’ble Supreme Court has 


analysed the scope of power under Order 7 Rule 11 


C.P.C. in great detail.  Paragraph nos. 18 to 22 of the 


said judgment are reproduced below: 


 
  “18. At this stage, it would be necessary to 
refer to the decisions that particularly deal with the 
question whether res judicata can be the basis or 
ground for rejection of the plaint. In Kamala v. K.T. 
Eshwara Sa [Kamala v. K.T. Eshwara Sa, (2008) 12 
SCC 661] , the trial Judge had allowed an 
application for rejection of the plaint in a suit for 
partition and this was affirmed by the High Court. 
S.B. Sinha, J. speaking for the two-Judge Bench 
examined the ambit of Order 7 Rule 11(d) CPC and 
observed : (SCC 668-69, paras 21-22) 
 


“21. Order 7 Rule 11(d) of the Code has limited 
application. It must be shown that the suit is 
barred under any law. Such a conclusion must be 
drawn from the averments made in the plaint. 
Different clauses in Order 7 Rule 11, in our 
opinion, should not be mixed up. Whereas in a 
given case, an application for rejection of the 
plaint may be filed on more than one ground 
specified in various sub-clauses thereof, a clear 
finding to that effect must be arrived at. What 
would be relevant for invoking clause (d) of Order 
7 Rule 11 of the Code are the averments made in 
the plaint. For that purpose, there cannot be any 
addition or subtraction. Absence of jurisdiction on 
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the part of a court can be invoked at different 
stages and under different provisions of the Code. 
Order 7 Rule 11 of the Code is one, Order 14 Rule 
2 is another. 
 
22. For the purpose of invoking Order 7 Rule 
11(d) of the Code, no amount of evidence can be 
looked into. The issues on merit of the matter 
which may arise between the parties would not be 
within the realm of the court at that stage. All 
issues shall not be the subject-matter of an order 
under the said provision.” 


(emphasis supplied) 
The Court further held : (Kamala 
case [Kamala v. K.T. Eshwara Sa, (2008) 12 SCC 
661] , SCC p. 669, paras 23-25) 


 
“23. The principles of res judicata, when 
attracted, would bar another suit in view of 
Section 12 of the Code. The question involving a 
mixed question of law and fact which may require 
not only examination of the plaint but also other 
evidence and the order passed in the earlier suit 
may be taken up either as a preliminary issue or 
at the final hearing, but, the said question cannot 
be determined at that stage. 
24. It is one thing to say that the averments 
made in the plaint on their face discloses no cause 
of action, but it is another thing to say that 
although the same discloses a cause of action, the 
same is barred by a law. 
 
25. The decisions rendered by this Court as also 
by various High Courts are not uniform in this 
behalf. But, then the broad principle which can be 
culled out therefrom is that the court at that stage 
would not consider any evidence or enter into a 
disputed question of fact or law. In the event, the 
jurisdiction of the court is found to be barred by 
any law, meaning thereby, the subject-matter 
thereof, the application for rejection of plaint 
should be entertained.” 
 
The above view has been consistently followed in 
a line of decisions of this Court. In Church of 
Christ Charitable Trust & Educational Charitable 
Society v. Ponniamman Educational Trust [Church 
of Christ Charitable Trust & Educational Charitable 
Society v. Ponniamman Educational Trust, (2012) 
8 SCC 706 : (2012) 4 SCC (Civ) 612] , P. 
Sathasivam, J. (as the learned Chief Justice then 
was), speaking for a two-Judge Bench, observed 
that : (SCC pp. 713-14, paras 10-11) 


 
 “10. … It is clear from the above that 
where the plaint does not disclose a cause 
of action, the relief claimed is undervalued 
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and not corrected within the time allowed by 
the court, insufficiently stamped and not 
rectified within the time fixed by the court, 
barred by any law, failed to enclose the 
required copies and the plaintiff fails to 
comply with the provisions of Rule 9, the 
court has no other option except to reject 
the same. A reading of the above provision 
also makes it clear that power under Order 
7 Rule 11 of the Code can be exercised at 
any stage of the suit either before 
registering the plaint or after the issuance of 
summons to the defendants or at any time 
before the conclusion of the trial. 
 
 11. This position was explained by this 
Court in Saleem Bhai v. State of 
Maharashtra [Saleem Bhai v. State of 
Maharashtra, (2003) 1 SCC 557] , in which, 
while considering Order 7 Rule 11 of the 
Code, it was held as under : (SCC p. 560, 
para 9) 
 
‘9. A perusal of Order 7 Rule 11 CPC makes 
it clear that the relevant facts which need to 
be looked into for deciding an application 
thereunder are the averments in the plaint. 
The trial court can exercise the power under 
Order 7 Rule 11 CPC at any stage of the suit 
— before registering the plaint or after 
issuing summons to the defendant at any 
time before the conclusion of the trial. For 
the purposes of deciding an application 
under clauses (a) and (d) of Rule 11 of 
Order 7 CPC, the averments in the plaint are 
germane; the pleas taken by the defendant 
in the written statement would be wholly 
irrelevant at that stage, therefore, a 
direction to file the written statement 
without deciding the application under Order 
7 Rule 11 CPC cannot but be procedural 
irregularity touching the exercise of 
jurisdiction by the trial court.’ 
 
It is clear that in order to consider Order 7 
Rule 11, the court has to look into the 
averments in the plaint and the same can be 
exercised by the trial court at any stage of 
the suit. It is also clear that the averments 
in the written statement are immaterial and 
it is the duty of the court to scrutinise the 
averments/pleas in the plaint. In other 
words, what needs to be looked into in 
deciding such an application are the 
averments in the plaint. At that stage, the 
pleas taken by the defendant in the written 
statement are wholly irrelevant and the 
matter is to be decided only on the plaint 
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averments. These principles have been 
reiterated in Raptakos Brett & Co. 
Ltd. v. Ganesh Property [Raptakos Brett & 
Co. Ltd. v. Ganesh Property, (1998) 7 SCC 
184] and Mayar (H.K.) Ltd. v. Vessel M.V. 
Fortune Express [Mayar (H.K.) Ltd. v. Vessel 
M.V. Fortune Express, (2006) 3 SCC 100] .” 
 
Similarly, in Soumitra Kumar Sen [Soumitra 
Kumar Sen v. Shyamal Kumar Sen, (2018) 
5 SCC 644 : (2018) 3 SCC (Civ) 329] , an 
application was moved under Order 7 Rule 
11 CPC claiming rejection of the plaint on 
the ground that the suit was barred by res 
judicata. The trial Judge dismissed the 
application and the judgment of the trial 
court was affirmed in revision by the High 
Court. A.K. Sikri, J., while affirming the 
judgment of the High Court held : (Soumitra 
Kumar Sen case [Soumitra Kumar 
Sen v. Shyamal Kumar Sen, (2018) 5 SCC 
644 : (2018) 3 SCC (Civ) 329] , SCC p. 649, 
para 9) 
 
“9. In the first instance, it can be seen that 
insofar as relief of permanent and 
mandatory injunction is concerned that is 
based on a different cause of action. At the 
same time that kind of relief can be 
considered by the trial court only if the 
plaintiff is able to establish his locus standi 
to bring such a suit. If the averments made 
by the appellant in their written statement 
are correct, such a suit may not be 
maintainable inasmuch as, as per the 
appellant it has already been decided in the 
previous two suits that Respondent 1-
plaintiff retired from the partnership firm 
much earlier, after taking his share and it is 
the appellant (or appellant and Respondent 
2) who are entitled to manage the affairs of 
M/s Sen Industries. However, at this stage, 
as rightly pointed out by the High Court, the 
defence in the written statement cannot be 
gone into. One has to only look into the 
plaint for the purpose of deciding application 
under Order 7 Rule 11 CPC. It is possible 
that in a cleverly drafted plaint, the plaintiff 
has not given the details about Suit No. 268 
of 2008 which has been decided against 
him. He has totally omitted to mention 
about Suit No. 103 of 1995, the judgment 
wherein has attained finality. In that sense, 
the plaintiff-Respondent 1 may be guilty of 
suppression and concealment, if the 
averments made by the appellant are 
ultimately found to be correct. However, as 
per the established principles of law, such a 
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defence projected in the written statement 
cannot be looked into while deciding 
application under Order 7 Rule 11 CPC.” 
 
Referring to Kamala [Kamala v. K.T. 
Eshwara Sa, (2008) 12 SCC 661] , the Court 
further observed that : (Soumitra Kumar 
Sen case [Soumitra Kumar Sen v. Shyamal 
Kumar Sen, (2018) 5 SCC 644 : (2018) 3 
SCC (Civ) 329] , SCC p. 650, para 12) 
 
“12. … The appellant has mentioned about 
the earlier two cases which were filed by 
Respondent 1 and wherein he failed. These 
are judicial records. The appellant can easily 
demonstrate the correctness of his 
averments by filing certified copies of the 
pleadings in the earlier two suits as well as 
copies of the judgments passed by the 
courts in those proceedings. In fact, copies 
of the orders passed in judgment and 
decree dated 31-3-1997 passed by the Civil 
Judge (Junior Division), copy of the 
judgment dated 31-3-1998 passed by the 
Civil Judge (Senior Division) upholding the 
decree passed by the Civil Judge (Junior 
Division) as well as copy of the judgment 
and decree dated 31-7-2014 passed by the 
Civil Judge, Junior Division in Suit No. 268 
of 2008 are placed on record by the 
appellant. While deciding the first suit, the 
trial court gave a categorical finding that as 
per MoU signed between the parties, 
Respondent 1 had accepted a sum of Rs 
2,00,000 and, therefore, the said suit was 
barred by principles of estoppel, waiver and 
acquiescence. In a case like this, though 
recourse to Order 7 Rule 11 CPC by the 
appellant was not appropriate, at the same 
time, the trial court may, after framing the 
issues, take up the issues which pertain to 
the maintainability of the suit and decide the 
same in the first instance. In this manner 
the appellant, or for that matter the parties, 
can be absolved of unnecessary agony of 
prolonged proceedings, in case the appellant 
is ultimately found to be correct in his 
submissions.” 


(emphasis supplied) 
 


While holding that “recourse to Order 7 Rule 
11” by the appellant was not appropriate, 
this Court observed that the trial court may, 
after framing the issues, take up the issues 
which pertain to the maintainability of the 
suit and decide them in the first instance. 
The Court held that this course of action 
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would help the appellant avoid lengthy 
proceedings. 


 
  19. In a more recent decision of this Court 
in Shakti Bhog Food Industries Ltd. v. Central Bank of 
India [Shakti Bhog Food Industries Ltd. v. Central 
Bank of India, (2020) 17 SCC 260] , a three-Judge 
Bench of this Court, speaking though A.M. 
Khanwilkar, J., was dealing with the rejection of a 
plaint under Order 7 Rule 11 by the trial court, on the 
ground that it was barred by limitation. The Court 
referred to the earlier decisions including in Saleem 
Bhai v. Stateof Maharashtra [Saleem Bhai v. State of 
Maharashtra, (2003) 1 SCC 557] , Church of Christ 
Charitable Trust [Church of Christ Charitable Trust & 
Educational Charitable Society v. Ponniamman 
Educational Trust, (2012) 8 SCC 706 : (2012) 4 SCC 
(Civ) 612] , and observed that : (Church of Christ 
Charitable Trust case [Church of Christ Charitable 
Trust & Educational Charitable 
Society v. Ponniamman Educational Trust, (2012) 8 
SCC 706 : (2012) 4 SCC (Civ) 612] , SCC p. 714, 
para 11) 
 
“11. … It is clear that in order to consider Order 7 
Rule 11, the court has to look into the averments in 
the plaint and the same can be exercised by the trial 
court at any stage of the suit. It is also clear that the 
averments in the written statement are immaterial 
and it is the duty of the court to scrutinise the 
averments/pleas in the plaint. In other words, what 
needs to be looked into in deciding such an 
application are the averments in the plaint. At that 
stage, the pleas taken by the defendant in the written 
statement are wholly irrelevant and the matter is to 
be decided only on the plaint averment. These 
principles have been reiterated in Raptakos Brett & 
Co. Ltd. v. Ganesh Property [Raptakos Brett & Co. 
Ltd. v. Ganesh Property, (1998) 7 SCC 184] 
and Mayar (H.K.) Ltd. v. Vessel M.V. Fortune 
Express [Mayar (H.K.) Ltd. v. Vessel M.V. Fortune 
Express, (2006) 3 SCC 100] .” 


 
   20. On a perusal of the above authorities, 


the guiding principles for deciding an application 
under Order 7 Rule 11(d) can be summarised as 
follows: 


 (i) To reject a plaint on the ground that the suit is 
barred by any law, only the averments in the plaint 
will have to be referred to; 


(ii) The defense made by the defendant in the suit 
must not be considered while deciding the merits of 
the application; 


(iii) To determine whether a suit is barred by res 
judicata, it is necessary that (i) the ‘previous suit’ is 
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decided, (ii) the issues in the subsequent suit were 
directly and substantially in issue in the former suit; 
(iii) the former suit was between the same parties or 
parties through whom they claim, litigating under the 
same title; and (iv) that these issues were 
adjudicated and finally decided by a court competent 
to try the subsequent suit; and 


(iv) Since an adjudication of the plea of res judicata 
requires consideration of the pleadings, issues and 
decision in the ‘previous suit’, such a plea will be  
beyond the scope of Order 7 Rule 11 (d), where only 
the statements in the plaint will have to be perused. 


  21. In the present case, a meaningful 
reading of the plaint makes it abundantly clear that 
when the first respondent instituted the subsequent 
suit, he had been impleaded as the second defendant 
to the earlier suit (OS No. 103/2007) that was 
instituted on 13 March 2007. The first respondent 
instituted the subsequent suit, OS 138/2008 though 
he had knowledge of the earlier suit. The plaint in the 
subsequent suit which was instituted by the first 
respondent indicates that the he was aware of the 
mortgage executed in favour of KSFC, that KSFC had 
executed its charge by selling the property for the 
recovery of its dues and that the property had been 
sold on 8 August 2006 in favour of the predecessor of 
the appellant. As a matter of fact, the plaint contains 
an averment that there was every possibility that the 
first respondent may suffer a decree for possession in 
OS 103/2007 which “has forced” the first respondent 
to institute the suit for challenging the legality of the 
sale deed. Given the fact that an argument was 
raised in the previous suit regarding no challenge 
having been made to the auction and the subsequent 
sale deed executed by the KFSC, it is possible that 
the first respondent then decided to exercise his 
rights and filed the subsequent suit. Be that as it 
may, on a reading of the plaint, it is evident that the 
first respondent has not made an attempt to conceal 
the fact that a suit regarding the property was 
pending before the civil court at the time. It is also 
relevant to note that at the time of institution of the 
suit (OS No. 138/2008) by the first respondent, no 
decree had been passed by the civil court in OS No. 
103/2007. Thus, the issues raised in OS No. 
103/2007, at the time, had not been adjudicated 
upon. Therefore, the plaint, on the face of it, does not 
disclose any fact that may lead us to the conclusion 
that it deserves to be rejected on the ground that it is 
barred by principles of res judicata. The High Court 
and the Trial Court were correct in their approach in 
holding, that to decide on the arguments raised by 
the appellant, the court would have to go beyond the 
averments in the plaint, and peruse the pleadings, 
and judgment and decree in OS No. 103/2007. An 
application under Order 7 Rule 11 must be decided 
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within the four corners of the plaint. The Trial court 
and High Court were correct in rejecting the 
application under order 7 Rule 11(d) 


  22. For the above reasons, we hold that the 
plaint was not liable to be rejected under Order 7 
Rule 11(d) and affirm the findings of the Trial Court 
and the High Court. We clarify however, that we have 
expressed no opinion on whether the subsequent suit 
is barred by the principles of res judicata. We grant 
liberty to the appellant, who claims as an assignee of 
the bona fide purchaser of the suit property in an 
auction conducted by KSFC, to raise an issue of the 
maintainability of the suit before the Additional Civil 
Judge, Belgaum in OS No. 138/2008. The Additional 
Civil Judge, Belgaum shall consider whether a 
preliminary issue should be framed under Order XIV, 
and if so, decide it within a period of 3 months of 
raising the preliminary issue. In any event, the suit 
shall be finally adjudicated upon within the outer limit 
of 31 March 2022.” 


 
18.  Learned Senior Advocate for the petitioners 


relied upon a judgment rendered by Hon’ble Supreme 


Court in the case of Raghwendra Sharan Singh v. 


Ram Prasanna Singh (Dead) by LRs, reported in 


(2020) 16 SCC 601.  However, the said judgment is 


distinguishable on facts, as in that case plaintiff 


himself had executed a registered gift deed on 


06.03.1981 and in the year 2002, after about 22 


years, a suit for declaration was filed by him that the 


gift deed executed in 1981 is a showy and sham 


transaction and no title passed to the defendants on 


the strength of the gift deed.  Thus from the plaint 


averments, it was apparent that suit is barred by 


limitation. 


 
19.  In the present case, plaintiffs have pleaded 


that the sale deed was fraudulently executed by late 


Bechan Singh in favour of petitioners by claiming to 


be owner thereof and they acquired knowledge about 


the fraudulent sale deed only in February, 2008, when 
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they visited the village for attending the last rites of 


Bechan Singh.   


 
20.  Thus, whether plaintiffs acquired knowledge 


about the sale deed in February, 2008, as alleged or 


not, is a question, which cannot be decided while 


considering application under Order 7 Rule 11 C.P.C.  


Thus, in the present case, the question with respect 


to limitation becomes a mixed question of fact and 


law, which can be decided only after the parties lead 


evidence. 


 
21.  Thus, there is no scope for interference with 


the order passed by learned trial Court as affirmed by 


the Revisional Court.  


 
22.  Accordingly, writ petition fails and is 


dismissed.   
  


 
 
             (MANOJ KUMAR TIWARI, J.)   


Arpan 
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JUDGMENT 
 


  By means of this writ petition, petitioners 


have challenged the order dated 22.11.2021 passed by 


learned IInd Additional Civil Judge (Senior Division), 


Dehradun in Original Suit No. 766 of 2003.  By the said 


order, the application filed by petitioner no.4, seeking 


permission to sign the plaint as plaintiff no. 3 and also 


as power of attorney holder of plaintiff no. 2 and 


plaintiff nos. 1/1 and 1/2, was rejected.   


 


2.  Heard learned counsel for the parties and 


perused the record.  It transpires that a suit for 


permanent injunction was filed against respondents by 


Satya Prakash Pathak, Om Prakash Pathak and Manav 


Pathak, which is pending before learned Civil Judge 


(Senior Division), Dehradun.  Satya Prakash Pathak 


and Om Prakash Pathak, who are plaintiff nos. 1 & 2, 
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are brothers; while, Manav Pathak (plaintiff no. 3) is 


son of youngest brother of plaintiff nos.1 & 2.  


 


3.  Satya Prakash Pathak (plaintiff no. 1) passed 


away during pendency of the suit and his legal 


representatives are substituted in his place, who are 


petitioner nos. 1 & 2; while, the other plaintiffs are 


joined as petitioner nos. 3 & 4 in this writ petition.  


Manav Pathak (plaintiff no. 3) moved an application 


before the trial Court on 30.10.2021, seeking 


permission to sign the plaint as plaintiff no. 3 and also 


as agent of plaintiff no. 2 and legal representatives of 


plaintiff no. 1 on the strength of power of attorney 


executed by them in his favour.  It was stated in the 


application that plaintiff no. 2 is settled abroad and he 


had appointed plaintiff no. 1 as his agent through 


power of attorney and the plaint was signed by plaintiff 


no. 1 on his behalf and also as agent of plaintiff no. 2.  


It was further stated that since plaintiff no. 1 who 


signed the plaint passed away and his legal 


representatives are substituted in the suit and the 


plaint does not contain signature of other plaintiff and 


plaintiff no. 2 and legal representatives of plaintiff no. 


1 have appointed him as their agent, therefore, he 


may be permitted to sign the plaint as plaintiff no. 3 


and also as agent of plaintiff no. 2 and plaintiff nos. 


1/1 and 1/2.  Learned trial Court rejected the 


application, by holding that the prayer made by 


plaintiff no. 3 does not appear to be bonafide and 


further that such prayer cannot be entertained at such 


belated stage. 
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4.  It is settled position in law that rules of 


procedure are handmaid of justice and they should not 


be made a tool to deny justice or perpetuate injustice, 


by any oppressive or punitive use.  Thus, procedural 


defects and irregularities, which are curable, should not 


be allowed to defeat substantive rights or to cause 


injustice. 


 


5.  In the case of Uday Shankar Triyar v. Ram 


Kalewar Prasad Singh and another, (2006) 1 SCC 75, 


Hon’ble Supreme Court has held that if a plaint is not 


signed by a plaintiff or his duly authorized agent due to 


any bona fide error, the defect can be permitted to be 


rectified either by the trial court at any time before 


judgment, or even by the appellate court by permitting 


appropriate amendment, when such defect comes to its 


notice during hearing.  Relevant extract of the said 


judgment is reproduced below:- 


 “15. It is, thus, now well-settled that any 
defect in signing the memorandum of appeal or any 
defect in the authority of the person signing the 
memorandum of appeal, or the omission to file the 
vakalatnama executed by the appellant, along with 
the appeal, will not invalidate the memorandum of 
appeal, if such omission or defect is not deliberate 
and the signing of the Appeal memorandum or the 
presentation thereof before the appellate court was 
with the knowledge and authority of the appellant. 
Such omission or defect being one relatable to 
procedure, it can subsequently be corrected. It is the 
duty of the Office to verify whether the 
memorandum of appeal was signed by the appellant 
or his authorized agent or pleader holding 
appropriate vakalatnama. If the Office does not point 
out such defect and the appeal is accepted and 
proceeded with, it cannot be rejected at the hearing 
of the appeal merely by reason of such defect, 
without giving an opportunity to the appellant to 
rectify it. The requirement that the appeal should be 
signed by the appellant or his pleader (duly 
authorized by a vakalatnama executed by the 
appellant) is, no doubt, mandatory. But it does not 
mean that non-compliance should result in automatic 
rejection of the appeal without an opportunity to the 
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appellant to rectify the defect. If and when the 
defect is noticed or pointed out, the court should, 
either on an application by the appellant or suomotu, 
permit the appellant to rectify the defect by either 
signing the memorandum of appeal or by furnishing 
the vakalatnama. It should also be kept in view that 
if the pleader signing the memorandum of appeal 
has appeared for the party in the trial court, then he 
need not present a fresh vakalatnama along with the 
memorandum of appeal, as the vakalatnama in his 
favour filed in the trial court will be sufficient 
authority to sign and present the memorandum of 
appeal having regard to Rule 4(2) of Order 3 CPC, 
read with Explanation (c) thereto. In such an event, 
a mere memo referring to the authority given to him 
in the trial court may be sufficient. However, filing a 
fresh vakalatnama with the memo of appeal will 
always be convenient to facilitate the processing of 
the appeal by the office. 


 16. An analogous provision is to be found in 
Order 6 Rule 14 CPC which requires that every 
pleading shall be signed by the party and his 
pleader, if any. Here again, it has always been 
recognized that if a plaint is not signed by the 
plaintiff or his duly authorized agent due to any bona 
fide error, the defect can be permitted to be rectified 
either by the trial court at any time before judgment, 
or even by the appellate court by permitting 
appropriate amendment, when such defect comes to 
its notice during hearing. 


 17. Non-compliance with any procedural 
requirement relating to a pleading, memorandum of 
appeal or application or petition for relief should not 
entail automatic dismissal or rejection, unless the 
relevant statute or rule so mandates. Procedural 
defects and irregularities which are curable should 
not be allowed to defeat substantive rights or to 
cause injustice. Procedure, a hand-maiden to justice, 
should never be made a tool to deny justice or 
perpetuate injustice, by any oppressive or punitive 
use. The well recognized exceptions to this principle 
are:  


 (i) where the Statute prescribing the 
procedure, also prescribes specifically the 
consequence of non-compliance. 


 (ii) where the procedural defect is not rectified, 
even after it is pointed out and due opportunity is 
given for rectifying it; 


 (iii) where the non-compliance or violation is 
proved to be deliberate or mischievous; 


 (iv) where the rectification of defect would 
affect the case on merits or will affect the 
jurisdiction of the court. 
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 (v) in case of Memorandum of Appeal, there is 
complete absence of authority and the appeal is 
presented without the knowledge, consent and 
authority of the appellant;” 


 


6.    Similar view has been taken by Hon’ble 


Supreme Court in the case of Vidyawati Gupta and 


others v. Bhakti Hari Nayak and others, (2006) 2 SCC 


777.  Paragraph no. 49 of the said judgment is 


reproduced below:- 


 “In this regard we are inclined to agree with 
the consistent view of the three Chartered High 
Courts in the different decisions cited by Mr. Mitra 
that the requirements of Order 6 and Order 7 of the 
Code, being procedural in nature, any omission in 
respect thereof will not render the plaint invalid and 
that such defect or omission will not only be curable 
but will also date back to the presentation of the 
plaint. We are also of the view that the reference to 
the provisions of the Code in Rule 1 of Chapter 7 of 
the Original Side Rules cannot be interpreted to limit 
the scope of such reference to only the provisions of 
the Code as were existing on the date of such 
incorporation. It was clearly the intention of the High 
Court when it framed the Original Side Rules that the 
plaint should be in conformity of the provisions of 
Order 6 and Order 7 of the Code. By necessary 
implication reference will also have to be made 
to Section 26 and Order 4 of the Code which, along 
with Order 6 and Order 7, concerns the institution of 
suits. We are ad idem with Mr. PradipGhosh (sic)  on 
this score. The provisions of sub-rule (3) of Rule 1 of 
Order 4 of the Code, upon which the Division Bench 
of the Calcutta High Court had placed strong 
reliance, will also have to be read and understood in 
that context. The expression "duly" used in sub-rule 
(3) of Rule 1 of Order 4 of the Code implies that the 
plaint must be filed in accordance with law. In our 
view, as has been repeatedly expressed by this Court 
in various decisions, rules of procedure are made to 
further the cause of justice and not to prove a 
hindrance thereto. Both in the case of Khayumsab 
and Kailash, although dealing with the amended 
provisions of Order 8 Rule 1 of the Code, this Court 
gave expression to the salubrious principle that 
procedural enactments ought not to be construed in 
a manner which would prevent the Court from 
meeting the ends of justice in different situations.” 


 



https://indiankanoon.org/doc/1596533/
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7.  The prayer made by plaintiff no. 3 (Manav 


Pathak), if seen in the backdrop of the averments made 


in the application, indicates that, due to death of Satya 


Prakash Pathak who had signed the plaint as plaintiff 


no. 1 and as agent of plaintiff no. 2, a defect had 


occurred in the plaint, which was sought to be rectified 


by plaintiff no. 3, who was also acting as agent on 


behalf of all other plaintiffs in the suit.  Thus, non-


compliance with the provision contained in Order 6 Rule 


14 C.P.C. in the present case cannot be said to be 


deliberate. 


 


8.  Having regard to the legal position as 


discussed above, the view taken by learned trial Court 


appears to be erroneous.   


 
9.  In such view of the matter, the order dated 


22.11.2021 passed by learned Second Additional Civil 


Judge (Senior Division), Dehradun in Original Suit No. 


766 of 2003 is set-aside.  The writ petition is allowed.  


Petitioners’ Application No. 199C2 shall stand restored 


to the file of trial Court and learned trial Court shall re-


consider the application, as per law, within six weeks 


from the date of production of certified copy of this 


order.  


 


  (MANOJ KUMAR TIWARI, J.)   
Ujjwal 
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Hon’ble Manoj Kumar Tiwari, J. 
 


1.  This writ petition is directed against the order 


dated 18.07.2022 passed by 1st Additional Civil Judge, 


Haridwar in Original Suit No. 177 of 2017 and also the 


judgment dated 15.02.2022 passed by 3rd Additional 


District Judge, Haridwar in Revision No. 48 of 2022. 


 
2.  By the impugned order, learned trial court 


held that the suit for permanent injunction filed by 


respondent before a Civil Court is not barred by Section 


331 of Uttar Pradesh Zamidari Abolition and Land 


Reforms Act, 1950 (from hereinafter referred to as the 


“Z.A. & L.R. Act”). The view taken by trial court was 


affirmed by revisional Court.  


 
3.  The facts, on which there is no dispute, are 


that both plaintiff and defendants are recorded as 


Bhumidhar in respect of agricultural land comprised in 


Khasra No. 3 M situate in village Peetpur, Pargana 


Roorkee, District Haridwar, which they purchased from 


Lakhwinder Singh and Balwinder Singh, by means of 


separate sale deeds.  Petitioners filed a suit for partition 


of the joint holding before Assistant Collector, Ist Class, 
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Haridwar under Section 176 of Z.A. & L.R. Act, which is 


pending.  Respondent filed a suit for permanent 


prohibitory injunction in the Court of Civil Judge, 


Haridwar restraining the petitioners from interfering with 


her peaceful possession over her land purchased through 


registered sale deed dated 14.12.2001. 


 


4.  In the injunction suit filed by the respondent, 


petitioners filed written statement contending that, in 


view of provision contained in Section 331 of Z.A. & L.R. 


Act, the suit is not maintainable before a Civil Court.  


Issue no.4 was framed on the question of maintainability 


of the suit, however, the said issue was decided in 


favour of the plaintiff (respondent herein) and against 


the petitioners.  Learned trial Court relied upon the 


judgment rendered by Full Bench of Hon’ble Allahabad 


High Court in the case of Ram Awalamb and others Vs. 


Jata Shankar and others, reported in 1968 SCC Online 


All 178: AIR 1969 All 526 (FB).  Petitioners challenged 


the order passed by trial Court in revision filed under 


Section 115 C.P.C., which was dismissed by learned 3rd 


Additional District Judge, Haridwar vide judgment dated 


15.10.2022.  Thus, feeling aggrieved, petitioners have 


challenged the order passed by trial Court and also by 


the Revisional Court. 


 


5.  Learned counsel for the petitioners contended 


that both the learned Courts below have fallen in error 


by deciding issue no. 4 against the defendants, when 


admittedly plaintiff is recorded as co-owner with the 


defendants in respect of the land in question and the co-


owner is not entitled to seek injunction against his co-


owners, when partition suit is pending adjudication 


before the competent Revenue Court. 
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6.  Heard learned counsel for the parties and 


perused the record.   Section 331 of Z.A. & L.R. Act is 


reproduced below for ready reference: 
 
“331. Cognizance of suits, etc. under this Act (1) 
Except as provided by or under this Act no court other 
than a court mentioned in column 4 of Schedule 11 
shall, notwithstanding anything contained in the Civil 
Procedure Code, 1908 (V of 1908) take cognizance of 
any suit, application, or proceedings mentioned in 
column 3 thereof or of a suit, application, or 
proceedings bases on a cause of action in respect of 
which any relief could he obtained by means of any 
such suit or application: 
 
Provided that where a declaration has been made 
under Section 143 in respect of any holding or part 
thereof, the provisions of Schedule 11 in so far as they 
relate to suits, applications or proceedings under 
Chapter VIII shall not apply to such holding or part 
thereof. 
 
Explanation - If the cause of action is one in respect of 
which relief may be granted by the revenue court, it is 
immaterial that the relief asked for from the civil court 
may not be identical to that which the, revenue Court 
would have granted. 
 
(I-A) Notwithstanding anything in Sub-section (1), an 
objection that a court mentioned in column 4 of 
Schedule II, or as the case may be, a civil court, 
which had no jurisdiction with respect to the suit, 
application or proceeding, exercised jurisdiction with 
respect thereto shall not be entertained by any 
appellate or revisional court unless the objection was 
taken in the court of first instance at the earlier, 
possible opportunity and m all cases where issues are 
settled, at or before such settlement, and unless there 
has been a consequent failure of justice. 
 
(2) Except as hereinafter provided no appeal shall lie 
from an order or [decree] passed under any of the 
proceedings mentioned in Column 3 of the Schedule 
aforesaid: 
 
(3) An appeal shall lie from any decree or from an 
order passed under Section 47 or an order of the 
nature mentioned in Section 104 of the Code of Civil 
Procedure, 1908 (V of 1908) or in Order 43, Rule 1 of 
the First Schedule to that Code passed by a court 
mentioned in Column No. 4 of Schedule II to this Act 
in proceedings mentioned in Column 3 thereof to the 
court or authority mentioned in Column No. 5 thereof. 
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(4) A second appeal shall lie on any of the grounds 
specified in Section 100 of the Code of Civil Procedure, 
1908 (V of 1908) from the final order or decree, 
passed in an appeal under sub-section (3), to the 
authority, if any, mentioned against it in Column 6 of 
the Schedule aforesaid.” 


 


7.  Learned counsel for the petitioners contends 


that the Civil Court cannot entertain a suit in respect of 


agricultural land in view of express bar contained in 


Section 331 of Z.A. & L.R. Act read with Schedule II.  


Thus, he submits that the only remedy available to the 


respondent was to approach the forum provided in 


Schedule II of the said Act. 


 


8.  Z.A. & L.R. Act is a complete code in itself.  


The said Act, more particularly Schedule II, enumerates 


the suits, applications etc., cognizance whereof has to be 


taken by the Revenue Court.   


 


9.  A conjoint reading of Section 331 of Z.A. & 


L.R. Act with Schedule II reveals that suit for ejectment 


of Assami or a suit for ejectment of person occupying 


land without title has to be filed before Assistant 


Collector, Ist Class.  Similarly, suit for declaration of 


rights in respect of agricultural land can only be filed 


before Assistant Collector, Ist Class.  However, Schedule 


II of the Act does not provide any forum for claiming 


relief of permanent prohibitory injunction. In fact, the 


expression ‘injunction’ is used only in Entry 23 to 


Schedule II, which refers to Section 208 and provides 


that suit for compensation or for repair of the waste or 


damage can be filed before the Assistant Collector, Ist 


Class, however, the relief sought by the respondent does 


not fall within the ambit of Section 208.  For ready 
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reference, Section 208 of Z.A. & L.R. Act is extracted 


below: 
“208. Suit for compensation and repair of the 
waste or damage - Notwithstanding anything in 
Section 206, the Gaon Sabha or the land holder may, 
in lieu of suing for ejectment, sue- 


 
(a) for injunction with or without compensation; 
 or 
(b)  for the repair of the waste or damage, caused  
 to the holding.” 


 


10.  A Full Bench of Hon’ble Allahabad High Court 


in the case of Ram Awalamb and others Vs. Jata Shankar 


and others, reported in 1968 SCC Online All 178, while 


considering the bar of jurisdiction under Section 331 of 


Z.A. & L.R. Act in respect of certain classes of cases 


relating to agricultural land, held that a Civil Court have 


the power to entertain the suit in respect of agricultural 


land, where the main relief sought by the plaintiff is that 


of injunction and demolition, a relief which could be 


granted by the Civil Court only.  It was further held that 


where the main relief is cognizable by the Civil Court, 


the suit would be cognizable by the Civil Court only and 


the ancillary reliefs, which could be granted by the 


Revenue Court, may also be granted by the Civil Court.  


However, where the main relief is cognizable by the 


Revenue Court, the suit would be cognizable by the 


Revenue Court only and the fact that the ancillary reliefs 


claimed are cognizable by Civil Court would be 


immaterial for determining the proper forum for the suit.  


Relevant extract of the said judgment is reproduced 


below: 


  
“80. The main point for consideration in all cases 
where on a definite cause of action two reliefs can be 
claimed is which of the two reliefs is the main relief 
and which relief or other reliefs are ancillary reliefs. 
Where from facts and circumstances of the case the 
relief for demolition and injunction is the main relief 
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there could be no reason why the jurisdiction of the 
Civil Court should be barred. On the other hand, if it 
could be said that the main relief, that is to say, the 
real and substantial relief, could not that cause of 
action be of possession only then the suit will 
definitely lie in the revenue court. In our opinion it is 
difficult to lay down any hard and fast rule that where 
the suit is brought against a trespasser the only relief 
which the plaintiff should claim as an effective relief is 
that of possession and he need not try to obtain an 
Injunction order and get the constructions made by 
the trespasser demolished. The revenue courts have 
not been empowered to grant the reliefs of injunction 
and demolition and in case the defendant refuses to 
take away the materials from the land in dispute after 
the decree for possession has been passed against 
him the main object of the plaintiff would be 
frustrated. A civil Court will, therefore, have the power 
to entertain the suit where the main relief sought by 
the plaintiff is that of injunction and demolition, a 
relief which could be granted by the Civil Court only. 
The relief of possession will be merely ancillary relief 
which the Civil Court could giant after having taken 
cognizance of the suit for injunction and demolition. 
We respectfully agree with the view expressed by 
Dayal and Seth, JJ. in the case 
of Mewa v. Baldeo [1966 A.L.J. 1084.] that once the 
suit is maintainable for the main relief in the civil court 
then there is no bar for the civil court to grant all 
possible reliefs flowing from the same cause of action. 
We, however, with great respect, differ from the view 
taken by the Division Bench in the case 
of Mukteshwari Prasad Tewari v. Ram Wali [1965 
A.L.J. 1137.] that whenever a suit is for demolition 
and possession against a trespasser it must always be 
held that the main relief was that of possession. We 
are of the view that the determination of the question 
as to which out of the several reliefs arising from the 
same cause of action is the main relief will depend on 
the facts and circumstances of each case. 


 
81. Further we are of the view that where, on the 
basis of a cause of action— 
 
(a) the main relief is cognizable by a revenue court 
the suit would be cognizable by the revenue court 
only. The fact that the ancillary reliefs claimed are 
cognizable by civil court would be immaterial for 
determining the proper forum for the suit; 
(b)  the main relief is cognizable by the civil court 
the suit would be cognizable by the Civil Court only 
and the ancillary reliefs, which could be granted by the 
revenue court may also be granted by the civil Court. 
 
82. We are also of the view that the above principle 
will apply also to a suit for injunction and demolition 
relating to agricultural land and brought against a 
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trespasser. With great respect to the Hon'ble Judges 
who took a different view it is not possible for us to 
arrive at the conclusion that as against trespassers the 
main relief must always be that of possession only. 
The argument that the definition of the land has 
slightly changed and, therefore, the old case-law on 
the point cannot be at all accepted as good law has 
not appealed to us. It has to be remembered that so 
far as the plaintiff is concerned he never intended to 
make any construction on his land and wants to get 
back its vacant possession. Therefore, the slight 
change in the definition of land (so as to exclude the 
land built upon) can hardly affect the question of 
jurisdiction.” 


 


11.  Another Full Bench of Hon’ble Allahabad High 


Court in the case of Ram Padarath & others Vs. Second 


Additional District Judge, Sultanpur & others, reported in 


(1989) 1 AWC 290 (FB), considered the bar created by 


Section 331 of Z.A. & L.R. Act to the jurisdiction of Civil 


Court and held that a recorded tenure holder, having 


prima facie title in his favour, can hardly be directed to 


approach the Revenue Court in respect of seeking relief 


for cancellation of his void document which made him to 


approach the Court of Law and, in such case, he can also 


claim ancillary relief, even though the same can be 


granted by the Revenue Court.  Relevant extract of the 


said judgment is reproduced below: 


 
“40. Section 331 of the U.P. Zamindari Abolition and 
Land Reforms Act excludes the jurisdiction of civil 
court in respect of those matters for which relief can 
be had from the revenue court by means of a suit, 
application or proceedings mentioned in Schedule II to 
the ‘Act’. Section 331 of the Act, if read without 
Explanation, does not create any difficulty. Dispute 
regarding jurisdiction arises when Explanation which is 
an integral part of the section is interpreted and 
applied to the facts of a particular case. The object of 
Explanation to any statutory provision is to understand 
the Act in the light of the Explanation which ordinarily 
does not enlarge scope of the original section which it 
explains, but only makes its meaning clear beyond 
dispute. The Explanation thus makes the things still 
more explicit and exists primarily removing doubts 
and dispute which may crop up in its absence. Section 
331 of the ‘Act’ along with Explanation cannot be read 
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so as to oust the jurisdiction of civil court if the 
primary relief on the same cause of action can be 
granted by the civil court notwithstanding the fact that 
consequential relief or ancillary relief flowing out of 
the main relief the grant of which also becomes 
necessary can be granted by revenue court alone. 
 
41. In the case of void document said to have been 
executed by a plaintiff during his disability or by some 
one impersonating him or said to have been executed 
by his predecessor whom he succeeds, the relief of 
cancellation of the document is more appropriate relief 
for clearing the deck of title and burying deep any 
dispute or controversy on its basis in presenti or which 
may take place in future. The document after its 
cancellation would bear such an endorsement in Sub-
Registrar's register and would be the basis for 
correction of any paper and revenue record including 
record of register. Section 31 of the Specific Relief Act 
itself prescribes as to who can seek relief of 
cancellation. A third person cannot file a suit for 
cancellation of a void document. If in fact no decree 
for cancellation was needed and real and effective 
relief could be granted by the revenue court only, the 
civil court decree would even then be valid and not 
void if no objection to the same was taken before the 
trial court. If such an objection was taken before the 
trial court before framing of issues and objection 
continued to be taken before appellate and revisional 
court and there has been failure of justice because of 
change of forum then the civil court decree could be 
said to be without jurisdiction.” 
 
 


12.  Similarly, in the case of Shri Ram & another 


Vs. Ist Additional District Judge & others, reported in 


(2001) 3 SCC 24, Hon’ble Supreme Court, while 


considering the bar of Section 331 and Schedule II of 


Z.A. & L.R. Act against jurisdiction of Civil Court, held 


that a recorded tenure holder, having a prima facie title 


in his favour and being in possession, can file a suit for 


cancellation of sale deed before a Civil Court and he 


cannot be directed to file a suit for declaration in the 


Revenue Court.  Paragraph no. 7 of the said judgment is 


reproduced below: 


 
“7. On analysis of the decisions cited above, we are of 
the opinion that where a recorded tenure-holder 
having a prima facie title and in possession files suit in 
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the civil court for cancellation of sale deed having 
been obtained on the ground of fraud or 
impersonation cannot be directed to file a suit for 
declaration in the Revenue Court, the reason being 
that in such a case, prima facie, the title of the 
recorded tenure-holder is not under cloud. He does 
not require declaration of his title to the land. The 
position would be different where a person not being a 
recorded tenure-holder seeks cancellation of sale deed 
by filing a suit in the civil court on the ground of fraud 
or impersonation. There necessarily the plaintiff is 
required to seek a declaration of his title and, 
therefore, he may be directed to approach the 
Revenue Court, as the sale deed being void has to be 
ignored for giving him relief for declaration and 
possession.” 
 


13.  Admittedly, respondent’s name is recorded in 


the revenue records and she is not seeking declaration 


of her right or status as a tenure holder.  A recorded 


tenure holder, having prima facie title in his favour, 


cannot be directed to approach the Revenue Court for 


seeking relief of injunction.  The contention raised on 


behalf of the petitioners that a suit for permanent 


prohibitory injunction cannot be maintained by one co-


owner against other co-owners of a property, also 


cannot be accepted in view of law laid down by Hon’ble 


Supreme Court in the case of Gangubai Bablya 


Chaudhary & others Vs. Sitaram Bhalchandra 


Sukhtankar & others, reported in AIR 1983 SC 742.  In 


the said judgment, Hon’ble Supreme Court has held 


that, in appropriate cases, interim injunction can be 


granted in favour of one co-owner against another co-


owner of the property. Para 6 of the said judgment is 


reproduced below:- 
 “6. When an interim injunction is sought, the court 
may have to examine whether the party seeking the 
assistance of the court was at any time in lawful 
possession of the property and if it is so established 
one would prima facie ask the other side contesting 
the suit to show how the plaintiffs were dispossessed? 
We pin-pointed this question and heard the 
submission. We refrain from discussing the evidence 
and recording our conclusions because evidence is still 
to be led and the contentions and disputes have to be 
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examined in depth and any expression of opinion by 
this court may prejudice one or the other party in 
having a fair trial and uninhibited decision. Having 
given the matter our anxious consideration, we are 
satisfied that this is not a case in which interim 
injunction could be refused. Similarly we are of the 
opinion that if respondents are allowed to put up 
construction by the use of the FSI for the whole of the 
land including the land involved in dispute, the 
situation may become irreversible by the time the 
dispute is decided and would preclude fair and just 
decision of the matter. If on the contrary injunction is 
granted as prayed for the respondents are not likely to 
be inconvenienced because they are in possession of 
about 9000 sq metres of land on which they can put 
up construction.” 


 


14.  Learned counsel for the petitioners then 


submitted that, in a Partition Suit under Section 176 of 


Z.A. & L.R. Act, Assistant Collector can grant the relief of 


temporary injunction.  In support of this contention, he 


placed reliance upon a judgment rendered by Hon’ble 


Allahabad High Court in the case of Smt. Urmila Devi Vs. 


Pooran Chand Dabar and others, reported in 1999 (1) 


A.W.C.  Paragraph no. 7 of the said judgment, on which 


reliance has been placed, is extracted below:- 


 
“7. The learned counsel for appellant contended that 
in a suit for division of holding, no injunction can be 
issued under Order XXXIX of Code of Civil Procedure in 
respect of grant of temporary injunction. We are not 
inclined to accept the said contention in view of 
Section 341 of the Act, which reads as follows: 


 
“341. Application of certain Acts to the 
proceedings of this Act.— Unless otherwise 
expressly provided by or under this Act, the 
provisions of the Indian Court Fees Act, 1870 
(VII of 1870), the Code of Civil Procedure, 1908 
(V of 1908), and the [Limitation Act, 1963 
(XXXVI of 1963)], [including Section 5 thereof] 
shall apply to the proceedings under this Act.” 
 
As there is no express provision by or under the 


Act providing for exclusion of Order XXXIX of Code of 
Civil Procedure in respect of grant of temporary 
injunction during pendency of a suit, the said provision 
is applicable to a suit for division of holding and the 
Court in which suit under Section 176 of Code of Civil 
Procedure is pending could have given the relief to the 
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appellant which is being sought in present 
proceedings. At one stage, the learned counsel for 
appellant tried to argue that as Section 229D of the 
Act provides for grant of temporary injunction only in 
respect of suit for declaration filed under Sections 
229B and 229C, the provisions of Order XXXIX of Code 
of Civil Procedure for temporary injunction impliedly 
extends excluded. We are not inclined to accept the 
said contention. The provision under Section 229D is 
only supplemental to Order XXXIX which permits grant 
of temporary injunction. By incorporating Section 
229D, a temporary injunction can be granted in a suit 
for declaration though no permanent injunction is 
being sought which would not have been possible had 
the specific provision been not there. Thus, the 
argument that Order XXXIX of Code of Civil Procedure 
stands excluded in view of Section 229D of the Act is 
unacceptable to us.” 


 


15.  In the aforesaid judgment, it was held that, in 


a Partition Suit filed under Section 176 of Z.A. & L.R. 


Act, Revenue Court can grant temporary injunction by 


resorting to Section 341 of Z.A. & L.R. Act.  Section 341 


provides that the provisions of Code of Civil Procedure, 


Indian Court Fees Act and Limitation Act, shall apply to 


the proceedings under Z.A. & L.R. Act.  It was further 


held that Section 229-D, which enables the Revenue 


Court to grant temporary injunction in a declaratory suit 


filed under Section 229-B, is only supplemental to Order 


39 C.P.C. which permits grant of temporary injunction, 


however, in the latter part of paragraph no. 7 of the 


judgment, it was held that “by incorporating Section 


229-D, a temporary injunction can be granted in a suit 


for declaration though no permanent injunction is being 


sought which would not have been possible had the 


specific provision been not there.”  Thus, in a Partition 


Suit filed under Section 176, in the absence of any 


enabling provision akin to Section 229-D, the Revenue 


Court cannot grant temporary injunction, going by what 


has been observed by Hon’ble Allahabad High Court in 


the above extracted portion of the judgment. 



https://indiankanoon.org/doc/1317393/

https://indiankanoon.org/doc/1317393/
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16.  Both the learned Courts below have recorded 


concurrent finding that the suit for injunction filed by 


respondent is maintainable before a Civil Court.  Learned 


counsel for the petitioners has not been able to make 


out any case for interference with such finding in 


exercise of supervisory jurisdiction under Article 227 of 


the Constitution.  Thus, this Court does not find any 


reason to interfere with the order passed by trial Court, 


as affirmed by Revisional Court. 


 


17.  Accordingly, the writ petition fails and is 


dismissed.  There will be no order as to costs. 


 


    
        (Manoj Kumar Tiwari, J.) 
 


Pr 
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1. By filing this writ petition, the petitioner, who happens to 


be the Chairman of Nagar Panchayat, Srinagar in the 


District of Pauri Garhwal, has prayed for the following 


reliefs :-  


a. Issue a writ, order or direction in the nature of 


Certiorari to call for the record and to quash the 


impugned notification dated 31.12.2021 issued by 


the respondent no. 1, whereby, 21 villagers have 


been included within the territorial limits of the Nagar 


Palika Parishad, Srinagar Garhwal, District Pauri 


Garhwal, filed as Annexure No. 13.  


 


b. Issue a writ, order or direction in the nature of 


Certiorari for quashing the order dated 03.01.2022 


issued by the respondent no. 1, whereby, the Nagar 


Palika Parishad, Srinagar Garhwal, District – Pauri 


Garhwal has been dissolved and till the constitution 


of Municipal Corporation Srinagar Garhwal, District – 


Pauri Garhwal, the District Magistrate, Pauri Garhwal 


has been appointed as Administrator, filed as 


Annexure No. 14.  
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c. Issue any suitable writ, order or direction, which this 


Hon’ble Court may deem fit and proper in the facts 


and circumstances of the case.  


 
d. Award the cost of the petition in favour of the 


petitioner.  


 
 


2. The facts of the case may be stated as follows:  


 


3. The Nagar Parlika Parishad, Srinagar, Garhwal, is an old 


Nagar Palika. After carving out of the State of 


Uttarakhand, the Nagar Palika Parishad, Srinagar 


Garhwal (hereinafter referred to as “The Nagar Palika”) 


was reorganized/delimited in the year 2007.  


 
 


4. On 06.08.2018 further delimitation/reorganization of the 


Nagar Palika Parishad, Srinagar Garhwal was carried out.  


 


5. On 10.07.2019 on the basis of aforesaid revision, the 


elections were held and the petitioner was elected as 


Chairman of “The Nagar Palika Parishad, Srinagar 


Garhwal”. 
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6. On 10.07.2019, the present Executive, it is stated by the 


petitioner, made a declaration that Srinagar town, the 


territorial limits of the Nagar Palika would be extended 


upto village – Bill Kaidar and Nakot.  


 
 


7. In December 2020, it was declared by the Executive that 


the Nagar Palika would be upgraded as Nagar Nigam. It is 


stated by the petitioner that it was done at the instance 


of the local MLA – respondent no. 4 taking it as an 


opportunity to throw from office the persons elected 


initially in the office of Nagar Palika. The petitioner claims 


that the Government Order issued by the State of Uttar 


Pradesh, of which, the State of Uttarakhand was a part at 


that time, on 10.09.1986 is still relevant and more 


particularly, when the provisions provided in the 


certificate i.e. the scheme of the Act that when a rural 


area bears some characteristics or have characteristics or 


features as mentioned in the Government Order dated 


10.09.1986 of an urban area, then there will be 


transitional shift, i.e., from rural area to smaller urban 


area and thereafter to a larger urban area. In the present 


set, the petitioner would submit that the rural area is 


proposed to be included as larger than the urban area 


and at least the principles including rural area are 
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relevant, which have been mentioned in the aforesaid 


order dated 10.09.1986.  


 


8. On 08.10.2010, the State of Uttarakhand further issued 


the Government Order of the even date stating the 


population criteria for the transitional, smaller urban 


area and larger urban area. As per the aforesaid 


Government Order upto  a population of 25,000 of Nagar 


Palika Parishad of Category - 4, upto population of 


35,000 of Nagar Palika Parishad of Category - 3, upto 


population of 50,000 of Nagar Palika Parishad of 


Category - 2 and upto population of 50,000 to 1,00,000 of 


Nagar Palika Parishad of Category - 1. It is asserted that 


only when such population barrier crosses 1 Lac Nagar 


Nigam will be constituted for such larger urban area and 


it is relevant to mention herein that the status of the 


Nagar Palika Parishad of Srinagar should have been 


Nagar Palika Parishad Category – 2.  


 
 


9. On 04.09.2021, in continuation of the aforesaid 


notification, the Additional District Magistrate, Pauri 


Garhwal sought information from the Block Development 


Officer, Block - Khirshu in the District of Pauri Garhwal. 


The rural area of this particular Block – Khirshu was 
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being considered for the inclusion within the territorial 


limits of Nagar Palika Parishad, Srinagar, Pauri Garhwal. 


It is alleged that the Executive Officer, Nagar Palika 


Parishad, Srinagar Garhwal on its own without placing 


the matter before the Board, on the dictates of the office 


of the State Government was further under the influence 


of respondent no. 4 has submitted the proposal to the 


District Magistrate, Pauri Garhwal on 04.09.2021, 


proposing that 21 villages having population of 4462 


having total area of 1244.055 square k.m. be included.  


 


10. In the interregnum, on 31.01.2013, the State 


Government has modified the earlier Government Order 


and by virtue of such modification, it is provided that the 


Nagar Nigam will be constituted in the population of the 


same exceeds 90,000. On the basis of the aforesaid 


proposal so submitted, a draft notification was issued on 


28.10.2021 by the Department of Urban Development, 


wherein it has been proposed that the villages are 


proposed to be included within the limits of the Nagar 


Palika Parishad, Srinagar Garhwal and further entire 


such collective area is to be upgraded as Nagar Nigam, 


Srinagar. Objections were called for to be submitted 


within seven days of the date of publication of draft 
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notification. The District Magistrate, Pauri Garhwal was 


directed that in terms of the provisions made in the 


Government Order dated 10.09.1986, and in terms of 


Government Order dated 08.10.2010 a proper committee 


be constituted after hearing the objections, the report and 


the recommendations be submitted to the Government. 


 
 


11. The petitioner alleges that in a malicious exercise, the 


respondent authority is further reflected from the fact 


that the aforesaid draft notification was published in the 


newspaper on 30.10.2021 and as per the provisions 


made in the draft notification, the objections were 


received till 06.11.2021. 


 


12. Pursuant to the aforesaid draft notification, the 


petitioner, herein, submitted objections before the 


Committee constituting in terms of the Government 


Order on 10.03.2018 and 01.11.2021. Several other 


villagers have also submitted their objections to the 


Committee constituted. 


 
 


13. On 31.12.2021 by virtue of notification, the Nagar Palika 


Parishad, Srinagar was upgraded to a Nagar Nigam.  
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14. On 03.01.2022 another notification was issued, whereby 


the Nagar Palika Parishad, Srinagar has been dissolved 


and till the constitution of Nagar Nigam, the District 


Magistrate has been appointed as Administrator. 


Thereafter, the writ petition has been filed by the 


petitioner with the aforesaid prayers. The pleadings were 


exchanged. The respondent no. 4 has filed an application 


for deleting his name from the writ application on the 


ground that he has no say in the matter as he is not the 


Urban Development Minister of the State of Uttarakhand 


and he was only a Member of the Cabinet that took the 


decision. A supplementary affidavit and rejoinder affidavit 


have also been filed. The State Authorities being the 


respondent nos. 1, 2, 3 and 5 have stated in their counter 


affidavit that the notification dated 28.10.2021 issued as 


per the provisions of Section 3 of the U.P. Municipal 


Corporations Act, 1959 as applicable to this State and as 


amended in the year 1994. Thereafter, while deciding the 


case, the Committee duly constituted by G.O. dated 


10.03.2018 under the Chairmanship of respondent no. 5 


considered the representation and submitted its report to 


the State Government. The State Government issued final 


notification dated 31.12.2021 to exercise its power under 
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Section 3(2) of the U.P. Municipal Corporations Act, 1959 


read with Article 243-Q of the Constitution of India 


upgrading the Nagar Palika Parishad to Municipal 


Corporation, Srinagar by including 21 revenue villages for 


the purpose of overall development of the area.  


 


15. In course of hearing, the learned Advocate General 


appearing for the respondent authority would submit 


that this decision was taken for sustainable development 


of the area. He would also submit that the State of 


Uttarakhand has special status, in view of the fact that 


the majority portion of it is covered by hills and its 


population is sparse. There are so many villages, 


according to learned Advocate General, which have 


become ghost villages as people are not living in those 


villages and that is also a reason for taking the decision. 


He would further submit that the notification dated 


10.09.1986 is not in force any more by virtue of a 


judgment of this Court passed by the Division Bench 


presided by the then Chief Justice of this Court in the 


case of “Narendra Singh Rana Vs. State of Uttarakhand & 


Others, 2016 (2) U.D., 275. He would also draw the 


attention of this Court to Page 35 onwards of the minutes 
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made by the Committee regarding the reasons of 


upgrading the Nagar Palika Parishad to a Nagar Nigam. 


 
 


16. Thus, on an analysis of the pleadings raised and the 


submissions advance at the time of hearing of the writ 


petition, Mr. K. P. Upadhyay, learned Senior Counsel for 


the petitioner has raised the following three questions for 


determination:-  


 
i. The learned counsel for the petitioner would submit 


the entire exercise of upgrading the Nagar Palika to 


a Nagar Nigam is a colourable exercise of power with 


a malicious motive to oust the petitioner from the 


post of the Chairman of the Nagar Palika.  


 


ii. The second issue raised by the learned counsel for 


the petitioner that there is total violation of the 


population criteria mentioned by the Government 


Order itself and the total population of the newly 


constituted Nagar Nigam is far below the mark of 


90,000 population. He further submits that it is not 


in accordance with the density of population per 


square kilometer.  
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iii. Thirdly, he would submit that the principles of Audi-


Alteram Partem rule has been totally violated and 


that there has been no opportunity of hearing to the 


petitioner, and therefore, the impugned order should 


be quashed.  


 


Taking of the last question first, this Court takes up the 


latest judgment on this question pronounced by the 


Hon’ble Supreme Court in the case of “State of Rajasthan 


Vs. Ashok Khetoliya and Another, (2022) SCC OnLine SC 


295, in that case, the Hon’ble Supreme Court hearing an 


appeal arising out of the order passed by the High Court 


of Judicature of Rajasthan on 28.04.2015, whereby a 


notification dated 12.08.2014 declaring the Gram 


Panchayat Roopbas, District Bharatpur as Municipal 


Board was set-aside. The High Court found that no 


public notification as contemplated under Article 243Q(2) 


of the Constitution of India has been produced specifying 


Gram Panchayat Roopbas as a “traditional area” and 


thus, it cannot be declared as a Municipal Board.  


 


17. In the said case, the Hon’ble Supreme Court took into 


consideration the statements and objectives of the 


Constitutional (Seventy-Fourth Amendment) Act, 1992, 
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incorporating Part IXA in the Constitution, which came 


into force on 20.04.1993.  


 


18. The Hon’ble Supreme Court also took into consideration 


the judgment rendered by it in the case of “Tulsipur 


Sugar Co. Ltd. Vs. The Notified Area Committee, 


Tulsipur, (1980) 2 SCC 295, and “Sundarjas Kanyalal 


Bhatija Vs. Collector, Thane, Maharashtra, (1989) 3 SCC 


396,” and held that the power to declare Municipal Board 


or a Municipality is a legislative function which is 


discharged by the State by issuing a notification on 


behalf of the Hon’ble Governor. The notification issued by 


the Hon’ble Governor is in fact a notification issued by 


the State Government. The provisions of Section 5 of the 


Municipalities Act are not inconsistent in any manner 


with Article 243Q of the Constitution, and therefore, the 


Hon’ble Supreme Court has held that the High Court has 


clearly erred in law to quash the notification issued. In 


the case of “Tulsipur Sugar Co. Ltd. (supra)”, the Hon’ble 


Supreme Court has held as follows:-  


 


“We are concerned in the present case with the power 


of the State Government to make a declaration 


constituting a geographical area into a town area 
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under section 3 of the Act which does not require the 


State Government to make such declaration after 


giving notice of its intention so to do to the members of 


the public and inviting their representations regarding 


such action. The power of the State Government to 


make a declaration under section 3 of the Act is 


legislative in character because the application of the 


rest of the provisions of the Act to the geographical 


area which is declared as a town area is dependent 


upon such declaration. Section 3 of the Act is in the 


nature of a conditional legislation. Dealing with the 


nature of functions of a non-judicial authority, Prof. S. 


A. De Smith in Judicial Review of Administrative 


Action (Third Edition) observes at page 163:- 


However, the analytical classification of a function 


may be a conclusive factor in excluding the operation 


of the audi alteram partem rule. It is generally 


assumed that in English law the making of a 


subordinate legislative instrument need not be 


preceded by notice or hearing unless the parent Act so 


provides. 


xxx    xxx    xxx 



https://indiankanoon.org/doc/799347/
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We are, therefore, of the view that the maxim 'audi 


alteram partem' does not become applicable to the 


case by necessary implication. 


We are, therefore, of the view that a notification 


issued under section 3 of the Act which has the effect 


of making the Act applicable to a geographical area is 


in the nature of a conditional legislation and that it 


cannot be characterised as a piece of subordinate 


legislation. In view of the foregoing, we hold that the 


contention of the plaintiff that the declaration made by 


the State Government under section 3 of the Act 


declaring the area in which the sugar factory of the 


plaintiff is situated as a part of the Tulsipur town area 


is invalid is not tenable.”  


 


In Sundarjas Kanyalal Bhatija (supra), a draft notification 


proposed the formation of a “Kalyan Corporation” by 


merging municipal areas of Kalyan, Ambarnath, 


Dombivali and Ulhasnagar. The State Government issued 


a notification excluding Ulhasnagar from the proposed 


corporation. The High Court found that the decision to 


exclude Ulhasnagar was taken by the Government 


abruptly and in an irrational manner. However, the 


Hon’ble Supreme Court has held as under:-  



https://indiankanoon.org/doc/236010/
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“Reverting to the case, we find that the conclusion of 


the High Court as to the need to reconsider the 


proposal to form the Corporation has neither the 


attraction of logic nor the support of law. It must be 


noted that the function of the Government in 


establishing a Corporation under the Act is neither 


executive nor administrative. Counsel for the 


appellants was right in his submission that it is 


legislative process indeed. No judicial duty is laid on 


the Government in discharge of the statutory duties. 


The only question to be examined is whether the 


statutory provisions have been complied with. If they 


are complied with,, then, the Court could say no 


more. In the present case the Government did publish 


the proposal by a draft notification and also 


considered the representations received. It was only 


thereafter, a decision was taken to exclude 


Ulhasnagar for the time being. That decision became 


final when it was notified under Section 3(2). The 


Court cannot sit in judgment over such decision. It 


cannot lay down norms for the exercise of that 


power. It cannot substitute even "its juster will for 


theirs." 
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In the latest judgment of “State of Rajasthan Vs. Ashok 


Khetoliya and Another (supra), the Hon’ble Supreme 


Court also took into consideration the case of “Champa 


Lal Vs. State of Rajasthan & Others, (2018) 16 SCC 356” 


whereby the Hon’ble Supreme Court has quashed the 


notification issued by the Governor of the State of 


Rajasthan holding that in the absence of notification 


which meets the requirement of Article 243Q(2), the 


entire exercise undertaken by the State of Rajasthan in 


upgrading the Napasar Village Gram Panchayat to be a 


Nagar Palika is inconsistent with the requirements 


provided thereof under the Constitution.  


 


In the latest judgment, the Hon’ble Supreme Court has 


clearly held that the judgment rendered in “Champa Lal 


Vs. State of Rajasthan (supra)”, on which, the learned 


Senior Advocate appearing for the petitioner relies heavily 


is not in tune with the scheme of the Constitution and is 


contrary to three Bench judgment of the Hon’ble 


Supreme Court in the case of “Parmar Samantsinh 


Umedsinh Vs. State of Gujarat and Others, (2021) SCC 


OnLine SC 138.”  
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In the aforesaid case of “Parmar Samantsinh Umedsinh 


Vs. State of Gujarat and Others (supra) the Hon’ble 


Supreme Court has held as follows:-  


 


 “19. The power of competent Legislature, i.e., State 


Legislature in the light of enabling provisions 


provided in the Constitution with regard to framing of 


laws concerning Legislature cannot be whittled down 


by way of restrictive interpretation as contended by 


the appellants. The State Legislature in federal set up 


specially in the matter of local Government are to 


enable enough seats to adopt the reservation based 


on local body.” 


 


In the latest decision, the Hon’ble Supreme Court has 


also held that the notification issued by the State 


upgrading a Nagar Palika to Nagar Nigam is legislation, 


hence, the principles of Audi – Alteram Partem Rule 


cannot be made applicable to the same.  


 


For better appreciation, it is appropriate to take the exact 


words used in the Article 243-Q, which reads as follows:-  


 


243Q. Constitution of Municipalities 


(1) There shall be constituted in every State, 



https://indiankanoon.org/doc/1361848/
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(a) a Nagar Panchayat (by whatever name called) 


for a transitional area, that is to say, an area in 


transition from a rural area to an urban area 


 


(b) a Municipal Council for a smaller urban 


area; and 


 


(c) a Municipal Corporation for a larger urban 


area, in accordance with the provisions of this 


Part: Provided that a Municipality under this 


clause may not be constituted in such urban 


area or part thereof as the Governor may, 


having regard to the size of tile area and the 


municipal services being provided or proposed 


to be provided by an industrial establishment in 


that area and such other factors as he may 


deem fit, by public notification, specify to be an 


industrial township 


 


(2) In this article, a transitional area, a smaller 


urban area or a larger urban area means such area 


as the Governor may, having regard to the 


population of the area, the density of the population 



https://indiankanoon.org/doc/807692/

https://indiankanoon.org/doc/1875261/

https://indiankanoon.org/doc/1681171/

https://indiankanoon.org/doc/841366/
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therein, the revenue generated for local 


administration, the percentage of employment in 


non agricultural activities, the economic importance 


or such other factors as he may deem fit, specify by 


public notification for the purposes of this Part. 


 


(Underlined to provide emphasis)  


  


19. After the 74th Amendment of the Constitution in the year 


1994 with effect from 28.12.1994 an amendment was 


carried out to Section 3 of the U.P Municipal 


Corporations Act, 1959, which read as follows:- 


 


“3. Declaration of larger urban area. –  


(1) Any area specified by the Governor in a 


notification under clause (2) of Article 243-Q of 


the Constitution with such limits as are specified 


therein to be a larger urban area, shall be known 


as a City, by such name as he may specify.  


 


(2)  Where, by a subsequent notification under clause 


(2) of Article 243-Q of the Constitution the 


Governor includes any area in a city, such area 


shall thereby become subject to all notifications, 


rules, regulations, bye-laws, orders and 







20 
 


directions issued or made under this or any other 


enactment and in force in the city at the time 


immediately preceding the inclusion of such area 


and all taxes, fees and charges imposed under 


this Act, shall be and continue to be levied and 


collected in the aforesaid area.” 


 


A similar question arose in the case of ‘Narendra Singh 


Rana vs. State of Uttarakhand and Others” (Supra), 


wherein the petitioner challenged by filing a Misc. writ 


application as well as the PIL called in question, the 


notification issued purporting to notify the Village 


Panchayat - Nanakmath as Nagar Panchayat located in 


the District Udham Singh Nagar. The points contended 


therein are also similar to the averments made by the 


petitioner in this case. A Division Bench of this court 


presided by the then Chief justice of this Court, namely, 


the Chief Justice K.M Joseph as His Lordship was then, 


has held as follows:- 


“34. Now, We must advert to the argument based on 


the Government Order dated 10.09.1986. It is true 


that much prior to the 73rd Amendment in the state of 


Uttar Pradesh, of which state of Uttarakhand was 


once a part and whose orders are followed in terms of 
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the State Reorganization Act, 2000, it was stipulated 


that to upgrade a local body from one level to another, 


in this case to make it a Nagar Panchayat, the area 


must have population in the case of hilly area of at 


least 10,000 and plain area of at least 20,000. The 


order also contemplates consideration to the annual 


income, namely, that is should not below Rs 30,000 of 


the residents of the area; 75 percent of the people in 


the area should derive their income from non-


agricultural sources. There can be no doubt that, if 


these considerations are conclusive and clinching, the 


petitioners may have a case, for there is not much 


dispute that the population in the area in question falls 


below 10,000 and 20,000 respectively. But, after the 


advent of the 73th Amendment to the Constitution in 


the year 1994, the situation has undergone a radical 


change. This we say for the reason that the criteria for  


notifying areas as Nagar Panchayat, with which we 


are concerned on these cases, are firmly embedded in 


sub-Article 2 of Article 243-Q. They find reflection also 


in the law made by the state legislature, namely, the 


Uttar Pradesh Municipalities Act, as contained in 


Section 3. A bare perusal of the criteria, as indicated in 


sub-Article 2 read with Section 3 of the Act, would 
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make it abundantly clear that the criteria, which were 


contained in the earlier Government Order of the year 


1986, are clearly incompatible with the criteria as 


indicated in the Constitution and also in the Act. 


Though population is indicated as one of the criteria, 


neither the Constitution nor the legislature has 


intended that the limit, which is mentioned in the 


Government Order of the year 1986, will continue to 


have clinching value, as I sought to be attached to the 


Government Order. It certainly is a relevant aspect; 


but, it is a relevant aspect to be considered along with 


various other aspects. We particularly emphasize the 


presence of the words “such other factors as the 


Governor may deem fit both in Article 243-Q (2) and 


also in Section 3”. To arrive at a conclusion, the three 


factors, which are impressed upon us, as flowing from 


the Government Order of 1986, cannot hold sway by 


themselves. The density of the population, the revenue 


generated for local administration, the percentage of 


employment in non-agricultural activities, economic 


importance are all factors, decides any other factors, 


which the Governor may take into consideration, are 


the new criteria. We would think that placing the 


Government Order side-by-side with Article 243-Q (2) 
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and also provisions contained in Section 3 of the Act, 


the result is inevitable that a large amount of latitude 


within the four corners of the aforesaid provisions is 


made available to the State in determining whether an 


institution of Self Government is to be constituted for 


an areas as provided under the Act”. 


 


20. The learned Senior Advocate appearing for the petitioner 


would also rely upon the unreported case of “Abhishek 


Chandra Jaguri and Others vs. State of Uttarakhand and 


Others” in Writ Petition (PIL) No. 14 of 2018 being the 


lead case, which was also pronounced by the then Chief 


Justice of this Court heading a Division Bench on 


12.04.2018 and would argue that the order under 


challenge in this writ application is bad. However, it is 


seen in that particular judgment, the Division Bench of 


this court has, in fact, dismissed all the PILs being 


without any merit. It is appropriate to take observations 


made by the Division Bench of this Court in the aforesaid 


case at Para 16 of the said judgment reads as follows:- 


 


“16 Essentially, these aspects have also been 


reflected in the Government Order. It is to be 


noticed that Article 234-Q (2) of the Constitution of 
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India has enumerated these aspects, as relevant 


for constituting a transitional area, a small urban 


area and a large urban area. In other words, the 


same yardsticks are seemingly reflected in Article 


243-Q(2) of the Constitution of India as relevant for 


the purpose of constituting a Nagar panchayat. It is 


also seen declared as relevant in respect of 


constituting an area as part of a small urban area. 


Finally, it is the same criteria, which is seen 


reflected as relevant for constituting a large urban 


area, namely, the Municipal Corporation. The 


significance to be attached to the criteria would, in 


our opinion, vary from case to case and no 


individual element would be clinching or 


exclusively determinative of the decision to 


rendered in the matter. Obviously, the density of 


population is the criteria, which must vary from 


state to state and even within the state from area 


to area, as density of population would be satisfied 


as per the Government Order in the plain area if 


there are 250 persons, whereas in the hill area, it 


is reduced to 150 persons. The Government Order 


is not challenged before us there we would think 


that there is some free play, which is to be allowed 
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to the government in these matters. While it is true 


that they cannot be oblivious to or ignore these 


elements, which are embedded in Article 243-Q(2) 


of the Constitution of India and also in the 


Government Order, when it comes to judicial review 


of the same, it is apposite that we cannot do merit 


review.” 


 


In that case, there are several PILs have been filed. 


Several areas, which are to be included as part of 


Municipal Council Badahat, District Uttarkashi, was 


questioned.  


 


21. Thus, an analysis of the various judgments pronounced 


by the Hon’ble Supreme Court as stated above, it is clear 


that the process of notifying an area and upgrading the 


same from one stage of Panchayat to another stage of 


Panchayat as in this case upgrading a Nagar Palika 


Parishad to a Nagar Nigam is a legislative function. In 


carrying out a legislative function, it is not necessary on 


the part of Authorities to give notice and follow the 


principles of Audi - Alteram and Partem.  
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22. None the less, in this case, the petitioner has been heard, 


she has filed her objection along with other villagers and 


they have been heard by the Committee formed for this 


purpose and they have come to a conclusion. It is not our 


duty to find out, if their conclusions are liable for judicial 


review because of the facts that such considerations have 


to be taken care of by experts, who have the expertise of 


administration and not by Courts in exercise power of 


judicial review.  


 
 


23. Moreover, from a reference to the objections that have 


been taken the documents filed by the State Authorities 


revealed that they have considered different aspects, 


which will be apparent from the 5th Column of Page Nos. 


35 and 36 of the supplementary affidavit, which reads as 


follows:-  


vkifRr
@lq>ko 
Øekad 


izkfIr dk 
fnukad 


vkifRrdrkZ dk 
uke 


vkifRr@lq>ko 
dk fooj.k 


vkifRr@lq>ko dk fuLrkj.k 


    ldrh gSA tgka rd iz’u lQkbZ 
deZpkfj;ksa dks lQkbZ gsrq iSls fn, 
tkus dh gS] ds laca/k esa voxr 
djkuk gS fd lQkbZ deZpkfj;ksa 
dh fu;qfDr@rSukrh uxj fuxe 
}kjk dh tk,xh ftu gsrq uxj 
fuxe ds ek/;e ls gh osru fn;k 
tk,xkA uxj fuxe cuus ls 
taxyh {ks= gsrq O;olkf;d :Ik ls 
foLrkj djrs gq, ikdZ@fpfM+;k?kj 
vkfn fufeZr fd;s tk,axsa rFkk 
uxj fuxe cuus ls xzkeh.k {ks=ksa 
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dks ‘kgjh {ks=ksa dh Hkakfr vU; 
egRoiw.kZ ykHk Hkh izkIr gksaxsA 
taxyh {ks= gksus ls lEiw.kZ uxj 
fuxe ,d Ik;ZVu LFky ds :Ik esa 
foLrkjdj.k gksxk ftlls fd 
LFkkuh; fuokfl;ksa dh 
vkfFkZd@lkekftd fLFkfr etcwr 
gksxhA  
vr% vkifRr rnuqlkj fuLrkfjr 
dh tkrh gSA  


79 03-11-21 leLr 
xzkeoklh@iz/kku 
xzke iapk;r 
Lohr  


xzke lHkk dh 
clkoV] HkkSxksfyd 
fLFkfr uxjh; {ks= 
ls fHkUu gS vkSj 
xzke oklh uxj 
fuxe cuus ls 
fofHkUu izdkj ds 
iz’kklfud cnykoksa 
dks Lohdkj djus 
ds fy, rS;kj ugha 
gSA  


Hkkjrh; lafo/kku ds vuqPNsn 
la[;k 243¼Fk½ esa nh xbZ O;oFkk ds 
vuqlkj jkT; ljdkj fdlh Hkh 
xzkeh.k {ks= ls uxjh; {ks= esa 
laØe.kxr {ks= ds fy, dksbZ uxj 
iapk;r ;k fdlh y?kq Lrjh; uxj 
{ks= ds fy, uxj ikfyk ,oa fdlh 
o`gr uxjh; {ks= ds fy, uxj 
fuxe xfBr dj ldrh gSA vr% 
lafo/kku esa nh xbZ ‘kfDr;ksa dk 
iz;ksx djrs gq, jkT; ljdkj }kjk 
Jhuxj ikfydk dks foLrkfjr 
djrs gq, uxj fuxe cuk, tkus 
gsrq vf/klwpuk la[;k & 1615 
¼1IV¼3½@2021&2001¼01 
?kks0½@17 fnukad 28 vDVwcj] 
2021 tkjh dh xbZA  
vr% vkifRr rn~uqlkj fuLrkfjr 
dh tkrh gSA  


126 03-11-21 vuqjkx 
pkSgku@fo|k 
flag pkSgku 
vyduUnk fogkj 
Jhuxj 


vkcknh de gksus 
,oa jktLo 
uqdlku gksus o 
fodkl dk;Z ckf/kr 
gksus ds n`f”Vxr 
uxj fuxe cukus 
esa vkifRr gSA  


‘kklukns’k la[;k & 93@ 
IV¼1½2013&1¼40½ 2010 fnukad 
31 tuojh] 2013 ds }kjk uxj 
ikfydkvksa ds oxhZdj.k rFkk lhek 
foLrkj gsrq ekun.Mksa esa la’kks/ku 
djrs gq, tula[;k ekudksa esa 
f’kfFkyrk iznku fd;s tkus ds 
laca/k esa bl dk;kZy; ds i= 
la[;k& 
3224@21&,y0ch0lh0@2020&21 
fnukad 04 flrEcj] 2021 ds }kjk 
izLrko ‘kklu dks izsf”kr fd;k 
x;k gSA uxj fuxe cuus ls ,d 
vksj tgk fuxe {ks=kUrxZR 
O;olkf;d xfrfof/k;ka rst gksaxh 
ogha jktLo o`f/n Hkh vf/kd gksxhA  


127 03-11-21 vafdr jkor okMZ uxj fuxe esa xzkeh.k {ks= dks uxj fuxe esa 
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la0&12] Mkax 
Jhuxj]  


lfEefyr fd;s 
tkus okyk 
vf/kdka’k {ks= 
taxy gksus rFkk 
xzke Lohr ls xzke 
gSM+h rd dksbZZ cM+k 
f’k{kk dsUnz u gksus 
xzkeh.k {ks= gksus o 
‘kgjh {ks= dk xq.k 
fo|eku u gksus ds 
dkj.k uxj fuxe 
cukus esa vkifRr 
gSA 


foLrkjhdj.k djus ls ou {ks= ij 
dksbZ izfrdwy izHkko ugha iM+sxkA 
ou {ks= ,oa ou {ks= dh Hkwfe dh 
tks Hkh iz’kklfud O;oLFkk iwoZor~ 
jgsxhA ikfydk {ks= Jhuxj eas 
oRkZeku esa jktdh; esfMdy 
dkWYkst] jktdh; ikWfYkVSfDud] 
jktdh; vkbZ0Vh0vkbZ0] gseorh 
uUnu cgqxq.kk dsUnzh; 
fo’ofo|ky;] jktdh; 
csl@la;qDr fpfdRlky;] 
vyduUnk gkbMªksikoj ty fo|qr 
;kstuk] _f”kds’k&d.kZiz;kx jsy 
ykbZu LVs’ku dk eq[; dsUnz gksus 
ds lkFk lkFk ,l0,l0ch0 dk 
izf’k{k.k dsUnz] us’kuy bULVhV;wV 
vkWQ VsDuksykWth ¼,u0vkbZ0Vh0½ 
tSls egRoiw.kZ ifj;kstuk;sa@mPp 
f’k{k.k laLFkk;s ,oa dsUnz LFkkfir 
gS] ftl dkj.k mDr {ks= uxj 
fuxe cukus ds vuqdwy gSA uxj 
fuxe cuus ls xzkeh.k {ks=ksa dks 
‘kgjh {ks=ksa dh Hkkafr vU; 
egRoiw.kZ ykHk Hkh izkIr gksaxsA 
lEiw.kZ uxj fuxe ,d Ik;ZVu 
LFky ds :Ik esa fodflr gksxkA 
ftlls fd LFkkuh; fuokfl;ksa dh 
vkfFkZd@lkekftd fLFkfr etcwr 
gksxhA tgka rd iz’u ‘kgjh xq.k 
ds gksus dk gS rks voxr djkuk gS 
fd mDr lEiw.kZ {ks= jk”Vªh; 
jktekxZ ls tqM+k gqvk {ks= gS 
ftlls fd mDr {ks= esa vkokxeu 
gsrq ;krk;kr lqfo/kkvksa ls ;qDr 
gSA uxj fuxe cuus ls mDRk {ks= 
esa ‘kgjh {ks=ksa dh Hkkafr gh 
lqfo/kk;sa miyC/k gksaxh ftlls fd 
mDr {ks= esa ‘kgjh xq.k fo|eku 
gksaxsA  
    vr% vkifRr rnuqlkj 
fuLrkfjr dh tkrh gSA      
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24. It is borne out from the said document that the 


Authorities took into consideration the fact that if a 


Nagar Nigam is constituted, then it will give importance 


to commercial activities leading to increase revenue 


collection. It will also have no adverse impact on the 


forest area. The Authorities also took into consideration 


that the area of the Nagar Palika has Government 


Medical College, Government Polytechnic College, I.T.I., 


Hemwati Nandan Bahuguna Central University and 


several other educational institutions of National 


importance. There is also Rishkesh - Karnprayag Rail 


Line Station is being built, where the Nagar Nigam will be 


at Centre. The National Institute of Technology is 


functioning there. The Authorities also took into 


consideration that the creation of Nagar Nigam by 


upgrading a Nagar Palika Parishad will ensure the 


facilities of a city to some rural areas, which leads to 


financial and social strength.  


 


25. Thus, it is clear that in this case, though for carrying out 


a legislative activity, it is not necessary to follow the 


principles of Audi-Alteram Partem, the State Authorities 


have, in fact, called for objections and after giving 


reasonable opportunity of hearing to the parties and has 
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taken into consideration that their objections come to a 


conclusion of upgrading a Nagar Palika Parishad to a 


Nagar Nigam.  


 
 


26. Coming to the second issue of population, we are of the 


opinion that our discussion in the preceding paragraphs 


has covered this point, but for the sake of clarity, we will 


further state that as per the judgment of the Hon’ble 


Supreme Court as well as of the Division Bench of this 


Court read with the provisions of Section 243-Q(2), 


population and density of population is not the sole 


criteria, on which, a Nagar Palika Parishad can be 


upgraded to a Nagar Nigam. There are other 


considerations also mentioned therein, and in this case, 


we find that the State Government has actually 


undertaken an exercise and after recording appropriate 


reasons as passed this notification in the shape of a 


notification issued under the pleasure of the Governor of 


the State.  


 


27. Thus, we come to the initial question raised by Mr. K. P. 


Upadhyay, the learned Senior Advocate that the 


impugned notification has been issued with a colourable 


exercise of Authority with an ulterior and malicious 
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motive of denying the petitioner of her rights and duties, 


as the Chairman of the Nagar Palika Parishad. However, 


this point was raised and argued by Mr. K. P. Upadhyay, 


nothing substantial has been brought out, either in the 


pleadings or during course of argument or any materials 


are available to show that the State Authority, in fact, in 


colourable exercise of power has passed the order with an 


ulterior motive of ousting the present petitioner from the 


post of Chairman of the Nagar Palika Parishad, Srinagar.  


 
 


28. Thus, this Court is further opinion that all these issues 


raised by the learned Senior Advocate for the petitioner 


would fail to impress this Court to declare the impugned 


notification as bad in law or violative of the Constitutional 


scheme. Before parting, we take note of the observations 


made by the Hon’ble Supreme Court in the case of “N. D. 


Jayal and Another Vs. Union of India and others, (2004) 


9 SCC 362, wherein the Hon’ble Supreme Court, as per 


the majority view upheld the constructions of the Tehri 


Dam Project, the Hon’ble Supreme Court held that the 


balance between environmental protection and 


developmental activities could only be maintained by 


strictly following the principle of “sustainable 


development”. This is a development strategy that caters 
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to the needs of the present without negotiating the ability 


of upcoming generations to satisfy their needs. This 


aspect of developing a Nagar Palika Parishad to a Nagar 


Nigam, in fact, has been stated by Mr. S. N. Babulkar, 


learned Advocate General appearing for the State to be a 


part of the “sustainable development” of the State of 


Uttarakhand, and therefore, it should only be lightly 


interfered in exercise of power of judicial review.  


 


29. In that view of the matter, we find no merit in the writ 


application; therefore, the same is dismissed being devoid 


of merits. Interim order dated 13.01.2022 passed in 


WPMS No. 98 of 2022 stands vacated. 


 


 
30. This civil contempt has been initiated for violation of the 


interim passed by us on 13.01.2022 by virtue of the 


judgment passed in WPMS No. 98 of 2022, we have come 


to hold that the writ petition has no merit and we have 


also vacated the interim order passed by us. An 


application for vacation of interim order was also filed in 


this writ petition, which stands disposed of by the 


observations made in paragraph 29. In that view of the 


matter, this Court comes to the conclusion that the civil 
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contempt shall not survive, hence the civil contempt is 


dropped. 


 


31. All pending applications stand disposed of.   
 


 
32. There shall be no order as to costs.  


   


 


                (Sanjaya Kumar Mishra, J.) 
                                                       16.12.2022 
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JUDGEMENT  
 
  Coram : Hon’ble Sharad Kumar Sharma, J. 


      Hon’ble Ramesh Chandra Khulbe, J. 
 
Per Hon’ble Sharad Kumar Sharma, J. 
    


  The instant Writ Petition (PIL) deals with a very 


intrinsic and a sensitive issue, whereby, relief has been 


modulated in the PIL, for seeking writ of mandamus for 


removing the unauthorised occupants from the railway land, 
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adjoining Haldwani Railway Station, commonly called as 


Gaffur Basti.  Despite of best of our efforts to be precise in 


adjudication, but owing to the intricate legal and factual 


issues involved from the following perspectives:- 


i. The historical background,  


ii. The individual actual rights and, 


iii. The legal issues,  


We are bound to have a detailed deliberation.  


All would require a detailed scrutiny, before 


arriving at any plausible conclusion for adjudicating the 


various contentions, which had been agitated by the 


learned counsel for the parties to the PIL, as well as the 


various resident interveners, whose respective 


applications for intervention has to be dealt with 


individually.   


 


2.  The first aspect of historical background, its 


hereby summarized as under :- 


 


3.  The township of Haldwani was initially, as back 


as in early 1800, was geographically a non existing township.  


It emerged, as to be a gradually a developing township with 


the following historical backdrops.  


 


i.  In 1815, the then East India Company, had waged a 


war with the  Bhotias of Nepal, which continued 


unabated for quite a sufficient long period.  


ii.  In 1816, as a consequence of settlement by way of a 


treaty, which was arrived at between the Nepalies 


and the East India Company, called as Sagauli 
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Treaty. It  was executed between the King of Nepal 


and that with the East India Company, resulting into 


annexing of the territories of Garhwal and Kumaon 


Region, as it exists today, with the East India 


Company.  


iii.  As a consequence of the Sagauli Treaty of 1816, the 


East India Company, for the purposes of annexing 


the aforesaid territory from the Kingdom of Nepal, 


as it then was, had paid a sum of Rs.2 lacs for 


annexation of the Garhwal and Kumaon Regions, as 


it now stands bifurcated, in these two wider 


topographical divisions.  


iv.  The historical backdrop reveals, that the territory of 


Haldwani Khas, for the first time, had acquired its 


territorial existence, when it was brought into 


existence by its founder, Mr. Trail in the year 1834.  


v.  The basic objective of giving this territory as a 


nomenclature of Haldwani Khas, was then that it had 


a basic political intention of the East India Company, 


to utilize the said territory, as to be an area, which 


was intended to be utilized for the purposes of 


settling the residents of the interior hills, in the 


Bhawar Region of Haldwani, intending to give 


them propriety rights over the land, which included 


to assign a right of tilling of the soil.  


vi.  The aforesaid reference of the chronological 


historical backdrop ever since 1815 till 1882, finds 


its reference from the conditions, as it has been 


contained in the Himalayan Gazetteer, as compiled 


by the then E.T. Atkinson in the years 1882.  







 4 


vii. With the creation of township of Haldwani in the 


year 1834, the history, which could be retrieved by 


us, it shows, that ultimately the rights over the 


property, lying in Haldwani Khas initially 


completely stood vested with its then politically 


reckoned owner, Mr. Thomas Gown.  


viii. In 1896, the Himalayan Gazetteer refers to, that the 


predecessor / owner, Mr. Thomas Gown, had 


conveyed the property by virtue of a deed of 


conveyance in favour of Mr. Dan Singh, one of the 


most reckoned business person, hailing from District 


Pithoragarh.  


ix.  Its after the creation of rights, by the deed of 


conveyance in favour of Mr. Dan Singh, which is yet 


to be seen in the light of day, its thereafter that he 


started executing different sale deeds of different 


parts of the land in favour of different persons ever 


since 1896 onwards. Out of which, its admitted case 


that the interveners or their predecessors are not the 


purchasers by registered or unregistered deed of 


conveyance. 


 


4.  In the PIL, the question, which would be 


primarily revolving around the issues, as to whether, the land 


thus portrayed to be vested with Mr. Dan Singh Bisht, till the 


year 1896, whether it forms to be a “nazul  land” or not, and 


if yes, then under which valid provisions of law, what would 


be reckoned mode of transfer of proprietary right.  
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5.  Invariably till now, the local bodies, who have 


been in the helm of the affairs of local administration of the 


ever upcoming township of Haldwani, had basically 


foundationed the class of property to be a nazul  land, on the 


basis of an official communication, which was said to have 


been issued by way of an Official Memorandum, in response 


to a communication sought for by the other authorities 


referred to therein, whereby, on its simplicitor reading, it had 


exclusively provided that for the administrative purpose, as to 


in what manner, the property would be managed, with the 


due reckoned process, as since the same was gradually 


coming up as a township.  


 


6.  In order to deal with the issue, in the forthcoming 


paragraphs, about the individual rights, which invariably all 


the occupants of the railways land, claim themselves to be a 


holder of the nazul  land, by virtue of their respective leases,  


it becomes inevitable to extract entire contents of the said 


documents dated 17th May, 1907, which has been always 


taken by the local bodies of Haldwani Khas, as to be a 


principle document for the purposes of treating the land of 


Haldwani Khas, as to be a nazul  land.  


 


7.  The Government Order / Office Memo 


No.1748/XI-10-1907 dated 17th May, 1907, of the Municipal 


Department, and the contents of it, is extracted hereunder :- 
 


“Copy of G.O. No.1748/XI-10-1907 dated 17th  
May 1907, Municipal Department to Board. 
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1. With reference to the correspondences ending with 
your letter no.262/XI-521, dated the 16th April, 
1907, I am directed to say that the Lieutenant 
Governor is pleased to authorize the transfer to the 
committee of the notified area of Haldwani of the 
whole of mauza Haldwani Khas (including the small 
area of agricultural land) to be managed by it and 
as Nazul property. The only lands exempted from the 
transfer are those occupied by canals, guls and 
provincial roads. In return for this transfer the 
committee will take over the maintenance of all 
roads other than provincial roads within the limits of 
the notified area. 


 
2. The committee will meet the cost of management of 


the property from the annual proceeds of it, but will 
pay one fourth of the total receipts into the treasury 
to the credit of the Bhabar Government estate in 
accordance with the Nazul rules 


 


3. The lands will be administered in accordance with 
rules 13, 14, 16, 18, 19 and 20 of the Nazul rules, as 
amended and set out in the accompaniment to this 
letter. No sale of land no perpetual lease will be 
allowed. 


 
4. The transfer of the lands may have effect as from the 


1st  April 1907, if this is possible. 
 
 No.5267 XI-521 dated 30.5.07 
 


Copy forwarded to the Commissioner of the 
Kumaun District for information, communication and 
compliance with references to correspondence with his 
No.3645/XXIII-32, dated the 6th April 1907. 


 
By order, etc 


Sd/- 
    Joint Secretary” 


 


8.  On simplicitor reading of the said document, the 


very opening line of the Government Order/Office 
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Memorandum, even if it is taken, as to be the basis, to treat 


the property lying in Haldwani Khas, as to be a nazul  land, 


in fact, it would not be a Government Order; in its true sense, 


to bring it within Article 13 of the Constitution of India, 


because it was an administrative  communication, which was 


made in reference to the response to a letter of the 


Commissioner of Kumaon District by the Joint Secretary, as 


it then was, being letter No. 262/XI-521 dated 16th April, 


1907, wherein, while expressing the opinion of the 


Lieutenant Governor, it provided, that the aforesaid land, was 


annexed as a consequence of Sagauli  Treaty, which is now 


being authorised to be transferred to a Committee of a 


notified area of Haldwani, which included “whole of Moza 


Haldwani Khas”.  The said Government Order of 17th May, 


1907, it specially observed, that the transfer of the land is 


only for the purposes of its management and would also be 


inclusive of small areas of agricultural land too, which was to 


be “managed as nazul  property”.  


 


9.  The only land, which was then exempted from 


being brought within the then artificially created notified 


area, without any Gazette Notification, included the Canals, 


Gools, and provincial roads.  If the intention of the said 


correspondence, is taken into consideration, it was rather 


exclusively only a transfer of management of land to the 


Committee of the notified area, for the purposes of 


maintenance of road and other provincial roads, which were 


lying within the limits of the notified area. 
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10.  It further provided, that the Committee thus 


constituted would meet the cost of the administrative 


management, which would be based upon the annual tax 


receipts, after crediting the balance receipt of taxes, in the 


Treasury of the Bhawar Government Estates, in accordance 


with the provisions of the alleged nazul  land rules.  It further 


provided, that the land thus lying  in Haldwani Khas would 


be continued to be administered  in accordance with Rules 


13, 14, 16, 18, 19 and 20 of the Nazul  Rules. Thus, it means 


that the applicability of Nazul Rules, was never ousted to be 


applied, even after the aforesaid arrangement. 


 


11.  What is more important is, that the very basis, on 


which, the local bodies, as of now till date, claimed the 


property of Haldwani Khas, as to be a nazul  land, the said 


mother document of 17.05.1907, itself as extracted above, 


had specially created a restriction to the following effect :- 


  “no sale of land, no perpetual lease, will be 


 allowed”.  


 


12.  In that eventuality, in a summarized manner, even 


if this document, which has been taken as to be a solitary 


basis of treating the land of Haldwani Khas, as to be a nazul  


land, if it is taken into consideration, it was only an executive 


direction, not an official Gazette notification, which was at 


all declaring a land to be a nazul  land. It was only intending 


to facilitating in an administration of the upcoming township 


and most importantly, it  in its specific terms had created a 


specific bar, that no sale or perpetual lease would be 


allowed.  Thus this document itself, if at all could be read, it 
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cannot be read in piecemeal, it has to be read in totality, with 


all its respective provisions, and restriction.  


 


13.  In a nutshell, this document had rather created a 


specific restriction of creating of any right of lease, over the 


property allegedly held by the Committee which was 


entrusted with the powers of regulating the township or the 


notified area, in that eventuality, on a simplictor reading of 


this document dated 17.05.1907, the following analysis could 


be judicially arrived at :- 


 


i.  It was not actually a nazul  land;   


ii.  It was rather only an executive correspondence, 


between the two authorities and not a notification of 


vesting of land, as a nazul  land, under the Nazul 


Rules.   


iii.  It aimed at only for the purposes of facilitating the 


maintenance of the infrastructure of the upcoming 


township.  


iv.  The land falling under the domain of the said 


executive communication had simplicitor only 


directed to be managed as per the Nazul  Rules.  


Meaning thereby, conferring of a right of 


management in accordance with the Nazul  Rules, 


will not itself make the land of Haldwani Khas, as to 


acquire status as to be a nazul  land itself, based on 


the document dated 17.05.1907.   


v.  And lastly, even if it was taken as to be a nazul  land, 


though, without any positive conclusion to be treated 


to be arrived at by us, it then too it had created a 
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specific bar, that no perpetual lease or sale would be 


created in relation to the land, over which, the 


alleged communication of 19th May, 1907, was made 


applicable.  


 


14.  The said arrangement continued to be operative 


ever since 17th May, 1907, till the Legislature on 16th 


December, 1939, enforced the United Provinces Tenancy Act 


of 1939, as the assent to which, was granted by the United 


Provinces Legislative Council on 24.04.1939.    Thus, the 


United Provinces Tenancy Act of 1939, stood enforced over 


the areas of the land lying in Haldwani Khas w.e.f. 


01.01.1940, and land thereafter, ought to have been managed 


as per the aforesaid legislative mandate.  


 


15.  In a previous set of litigations, which was held 


between the various occupants of the land, who were 


adversely claiming their respective rights, over the land lying 


in Haldwani Khas, was not treated as to be a nazul  land and 


that is why the State itself had withdrawn the cases, which 


had been drawn by the State, against the occupants of those 


lands and the status of the land was then directed to be dealt 


to be governed by the provisions of the United Provinces 


Tenancy Act, 1939, and later on, with the enforcement of the 


U.P. Tenancy Act, 1959, land lying therein was said to be 


governed by the aforesaid provisions of the said Act of 1959, 


which too now stands repealed.  


 


16.  What has been observed above, it could be 


conclusively inferred, that the local body, which was even 







 11 


then managing the administrative affairs initially as a notified 


committee, and then by the Municipal body, which on their 


own, without any lawful authority, being vested by way of 


any statutory notification falling within the ambit of law as 


defined under Article 13 of the Constitution of India, which 


only included a land covered by the Office Memorandum of 


17th May, 1907, as to be a nazul  land, though without any 


specific statutory authority being vested with the local body, 


as per law, or the Najul Rules.  


 


17.  In fact, if the records which are available with the 


local authorities are scrutinized, in fact, in Haldwani Khas, 


there happens to be no property, which could be termed as to 


be a “nazul  land”, on which, the local body, or the 


Commissioner, could have at all executed any of the leases, 


which could be said to be under law or in accordance with 


law, because the grant of perpetual lease itself was barred 


even by the Office Memorandum of 1907, which has been 


heavily relied by the learned counsel for the local bodies, as 


well as the interveners, for the purposes of treating the land 


of Haldwani Khas, as to be a nazul  land. 


 


18.  According to the Nazul  Rules referred in the 


document of 17.05.1907, and particularly, as per Rule 5-A to 


be read with Rules 13 and 14, it had specifically provided for 


a procedure for mutation, which was to be strictly adhered to, 


for the purposes of treating a land as to be a nazul  land, 


which in the instant case, could not have been resorted to by 


the local body on its own by creating a nazul  register, when 


the land of Haldwani Khas itself  as detailed above, was 
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never classified by any competent authority, and  as per law, 


as to be a nazul  land by its declaration which had or which 


could be said to have been made in an official gazette.  


 


19.  The Municipality Act, as it was then made 


applicable in the State of Uttar Pradesh, the same came into 


existence with its enforcement in the year 1916.  For the 


purposes of inclusion or exclusion of land, in order to bring it 


within an ambit of administrative control and within the 


domain of administration of municipality, which was a 


legally created local body, but for the aforesaid purposes too, 


the U.P. Municipality Act of 1916, itself provided a 


mandatory provisions, that there has had to be a declaration, 


which has to be made under Chapter II by virtue of Gazette 


Notification, contemplating for a transitional phase for 


brining a property within its managerial control by virtue of 


issuance of the Notification under Section 4 of the Act.  It has 


been no one’s case in the present PIL, that any such 


notification under Chapter II to be read with Section 4 of the 


Municipality Act of 1916,  was ever issued, by competent 


legislature thereby including the land, which was allegedly 


covered by the Office Memorandum of 17th May, 1907, and 


since, the land was not being brought under the Municipal 


Board, in pursuance to any notification under Section 4, 


hence too, it cannot be treated as to be a nazul  land, which is 


a body, which only an agency, which manages and 


administers the land without its vesting with the State, on 


behalf of Central Government, it doesn’t become the land of 


the State or Municipal Board itself. Because the ownership of 
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the nazul land ever since 1857 mutiny, stood vested with the 


Queen, and after independent with Government of India. 


 


20.  There is another reason as to why not to treat any 


of the property lying in Haldwani Khas, as to be a nazul  land 


on the basis of the Office Memorandum dated 17th May, 


1907, for the reason being, that legislatively when the 


Municipality Act of 1916, was notified to be enforced, the 


provisions contained under Section 334 of the Municipalities 


Act, dealt with the repealing and savings provisions, which 


didn’t make any reference to the office memorandum of 


17.05.1907, in relation to Haldwani Khas, which allegedly 


dealt with management of nazul land of Haldwani Khas, 


which had been ever vested, ratified or superseded, by any 


subsequent gazette notification, under the Act of 1916.  


 


21.  The Act of 1916, itself only provided settlement 


under the provisions of United Provinces Act, which stood 


repealed consequentially, at the time when the Office 


Memorandum dated 17th May, 1907, which was alleged to 


have been issued under the United Provinces Municipality 


Act.  If the case of the respondents could be sustained, then 


too,  the office memorandum of 17.05.1907, has lost its even 


administrative significance, as it was not saved to be 


continued to be applied by Repealing and Savings Section 


334 of the Municipalities Act of 1916. 


 


22.  The rights, which were being determined, by the 


Local Body, under the Office Memorandum of 17th May, 


1907, will not fall within the definition of the “nazul  land”, 







 14 


and under the terms of the Office Memorandum of 17th May, 


1907, because it was simplicitor an official correspondence in 


reply to the letter of 16th April, 1907, between the two State 


authorities and it was simply issued in an advisory capacity 


and was a privileged communication, and it never intended 


with, or containing any definite direction to treat the land of 


Haldwani Khas, as to be a nazul  land. 


 


23.  The another justification as per opinion of this 


Court would be, that the Office Memorandum of 17th May, 


1907, nowhere states that the land was to be or was ever a 


government land prior to 1907, nor does it ever specifies, that 


the land had ever devolved upon the State or the Municipal 


Board ever since 1896 or even prior to it, and that the land 


was recorded in the name of Mr. Thomas Gown and 


thereafter, in the name of late Mr. Dan Singh, who continued 


to be reckoned as an owner of the land lying in Haldwani 


Khas.  


 


24.  At this stage, this controversy, as to whether at all, 


the land lying in Haldwani Khas, could be treated as to be a 


nazul  land, it becomes inevitable for us to deal and to decide 


as to what does actually the term “nazul”  means for the 


administrative purposes of regulating the management of the 


land so called and claimed as nazul  land.  


 


25.  The definition of the nazul  land, as it has been 


provided in a Glossary of Judicial and Revenue Terms of 


H.H. Wilson, the “nazul”  land has been defined as under :- 
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“in revenue language, an escheat, escheated 
property in gardens and houses, any property that is 
considered to have lapsed to the state: an office for 
investigating lapsed claims.” 


 


26.  This definition of nazul land uses the word 


“escheat”, which as per Oxford Dictionary means as under :- 


 


“the reversion of property to the state, or (in 
feudal law) to a lord, on the owner’s dying without 
legal heirs. v. revert or cause to be reverted as an 
escheat.” 


 


27.  The language of the definition of Nazul Land, it 


means, that under the Revenue language, an escheat land or 


the property, which is to be considered to be land to have 


lapsed its ownership, which is to be reversed to the State, 


after investigating upon the lapsed claims of the real 


occupants.  


 


28.  This controversy as  to what does actually Nazul 


means, was the issue which came up for consideration before 


the Division Bench of Allahabad High Court, where the issue 


was being considered in the context of the various 


Government Orders, which were then issued by the erstwhile 


State of U.P., from time to time by the State Government, for 


the purpose of conversion of the land and granting of a 


freehold rights to its occupants. In a judgement reported in 


1998 (1) AWC 1, Satya Narain Kapoor Vs. State of U.P. 


and others.  The Division Bench had in its para 59, 60, 63, 


64, 65, 75 and 83 had summarized the issue with the 


following conclusion : 







 16 


 


“59. In a matter which was before the Allahabad 
High Court, a Division Bench ruled that characteristic 
of nazul is that nazul is at all times liable to resumption 
by the Government. Accepting this assertion, as was 
contained in the Municipal Manual, the Division Bench 
held that no matter what action is taken by the 
Municipal Board, the power of the Government to 
resume the nazul remains and that no limit of time 
applies to Government in its resumption of a grant. 
[Gaya Prasad v. Secretary of State, AIR 1939 All 263]. 


60. The origins of nazul lands, history shows, by 
record, were the subject of confiscated estates. These 
confiscated estates or confiscated landed properties 
became the subject matter of grants to certain selected 
persons, made by the British Government for "eminent 
service". This consideration of making grants for 
eminent service came as a reward from the empire. 
These were properties which were assigned as grants. 
To ensure that the British administration may not be 
embarrassed, a Circular Order was issued by the 
British administration to all the Commissioners that 
such a State of Affairs may not be rendered that there is 
no finality attached on such estates and that it must be 
doubly ensured that forfeiture has become final and 
that it will be the responsibility of the Commissioners 
concerned, that the authorities were dealing with finally 
adjudicated forfeited landed properties. The whole 
purpose was that while a grant may be made as a 
reward to one subject, such an occasion may not arise 
that the claimant may turn up to petition the 
Government with an assertion that the forfeiture was 
irregular and the property be returned. Thus, this long 
circular to all the Commissioners was issued as 
circular No. 5, dated 13th July, 1859 by the 
Government of the North Western Provinces. Every 
Commissioner was obliged to keep a final confiscation 
statement of each district and lay it before the 
Government for orders. [Circular No. 5 to All 
Commissioners, dated Allahabad, the 13th July, 1859, 
six pages with appendix, issued by the G. Couper, 
Secretary to Government, North Western Provinces]. 



https://indiankanoon.org/doc/1869685/
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63. Those who can afford, for their bona fide 
personal needs, can take care of their housing (business 
not excluded) to receive grants on lease or the renewal 
of it and there ought to be no discrimination in making 
such grants as long the grants are in accordance with 
the equity clause, exceptions not excluded, prescribed 
under the Constitution of India. The nazul character of 
the land is to be protected and preserved which the 
State Government is supposed to guard with strictness. 
Making freehoId out of nazul lands would be breach of 
trust. It would be subterfuge to the principles of the 
decision in Purshottam Das v. State (supra) case and 
an excuse of how not to implement the principles of the 
decision when the decision of the aforesaid case has 
even been affirmed by the Supreme Court. [1989 Suppl. 
(2) SCC 412]. Once a decision has been affirmed by the 
Supreme Court, the effort should be to set policies in 
accordance with the decision upheld by the highest 
court of the land. All subsequent orders issued in the 
matter relating to nazul lands respect nazul lands and 
ignoring the aspect of grant or renewal of leases 
whether residential or commercial or of nazul shops 
and not facilitating this aspect, and instead proceeding 
to make freehold, the corpus of property which are 
nazul in character, virtually amounts to defeating the 
principles which have been settled by the highest Court 
of land. Further, it amounts to changing the character 
of nazul properties, which, the Government holds in 
trust, and nazul property's essential attribute is that it 
must always be in a state to revert to the Government. 


64. Freehold may be made by the State, but of 
lands which are other than nazul land. Of grants which 
are made under the Government Grants Act, 1895 all 
are not of lands which are nazul lands. Nazul had its 
origin as other people's land and no one has a better 
title to it, except the true owner. The State holds nazul 
land in trust and manages it with the aid of the local 
bodies and, thus, noticing the past record which the 
Court has referred to including references and 
guidelines for administrators, nazul land is to be 
strictly guarded as such. It can only be the subject 
matter of a grant as a lease. The grant can be inherited 
as prescribed. If there be no inheritors to inherit the 



https://indiankanoon.org/doc/553744/
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grant, nazul land can be subjected to fresh lease as the 
Government may please, as the Supreme Court said in 
the matter of R.G.S.S.B. Sangh v. State of 
Mysore (supra). 


65. But to make nazul land freehold is an 
illegality. It is an anti trust measure. It is for this reason 
that one of the circulars had cautioned that even the 
declaration of a property being classified as nazul land 
must be taken very very carefully with complete 
scrutiny that the confiscation is final. The State may 
acquire, within its sovereign power, any land and make 
a grant of, it or may, set apart land as a class for being 
given as freehold, but this cannot be done to nazul land. 
It is nazul land which constitutes the character of a 
town or a city. It is a nazul land which requires the 
administration of a town or a city and the Government 
to take upon the obligation of establishing schools, 
police stations, administration block for municipalities, 
town halls, institutions for the preservation of the 
culture and heritage of the people, institutions for the 
advancement of performing arts, old age homes, 
vocational and rehabilitation centres, court houses, 
libraries, Municipal Markets and shopping areas. The 
list is not exhaustive, but in short the obligation of the 
city administration to build functional institutions as 
part of the fabric of city and civic life. Further, trusts in 
the nature of public charitable trusts, public 
educational trusts, public religious trusts, are meant to 
function in perpetuity. Thus, grant of teases on nazul 
land to working institutions, like schools, educational 
foundations, religious foundations can be given as long 
as the institutions use the grant for purpose it was 
given. Grants on nazul lands as leases may be given to 
individuals and such a grant as a lease can be 
inherited. If there are no heirs left, nazul land reverts 
into the common pool of nazul for being granted, if the 
occasion arises, as a fresh lease to whomsoever the 
State may desire to make the grant under the norms laid 
out. 


75. Incompliance of the court's order learned 
chief standing counsel, U. P., placed the original file 
containing various Government Orders relating to 



https://indiankanoon.org/doc/49656666/
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Nazul properties. The chief standing counsel also 
placed before the Court the photo copies of the 
Government Orders. No. S.R. 559/11-97, dated 
19.2.1997, No. 1562(i)/9-Aa-4-92 dated 23.5. 1992, No. 
3632(i)/9-Aa-4-92, dated 2.12.1992, No. 2093(i)/9-Aa-
4-94-293 N/90, dated 3.10.1994, No. 1576/9-Aa-4-95-
547 N/94, dated 23.9.1995, No. 201/9-Aa-4-96-547 
N/94, dated 19.4.1996, No. 1396/9-Aa-4-96-547 N/94, 
dated 19.9.1996 and No. 9471(1)/9-Aa-4-97-16/N/97, 
dated 1.5. 1997. These Government Orders were 
utilised to convert nazul estates into 'freehold'. After 
noticing the law, Government instructions since more 
than a hundred years ago, the Nazul Manual, the Nazul 
Shop Rules, all in the nature of administrative 
instructions, it is clear even leases in perpetuity cannot 
be granted and the question of changing the character 
of nazul estates to 'freehold' does not arise. Having held 
that no 'freehold' rights can be granted on nazul 
estates, and these estates were, are and will continue to 
vest with the Government in trust, the court is left with 
no option but to quash all the Government Orders 
mentioned above as this would be permitting nazul 
estates to be converted into 'freehold'; and would 
amount to an anti trust measure (Amanat men 
Khayanat) , against the larger public interest which the 
law and the concept of nazul, in any case, does not 
permit. 


83. On what has been held above and the 
reasons given the court summarises that: 


 A. Character of nazul estates cannot be 
changed.  


    B. Perpetual leases on nazul estates cannot be 
granted except to educational and charitable 
institution, recognised by law and in accordance with 
accepted nazul concepts that if the institutions cease to 
exist or the lease is misused for a purpose other than 
the grant, it would be resumed.  


  
   C. Freehold cannot be created out of nazul 
estates. It may be created from other Government 
properties which are not nazul, provided the law 
permits.  
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   D. Every transfer, whether under Nazul Shop 
Rules, or the Nazul Manual, where 'freehold' was 
granted out of nazul estates will be the subject matter of 
visitation by the Principal Accountant General, Uttar 
Pradesh. The Principal Accountant General will be 
entitled to audit by visitation and the State Government 
will be obliged to deliver information to the Accountant 
General on demand.  


  
   E. The status of all 'freeholds' made out of 
nazul estates, repeat nazul estates only, shall continue 
as grants under Government Grants Act, 1895.  


  
   F. Wherever outdated Municipal Markets exist, 
the Government is obliged to revise the rent every five 
years at market rates and fresh settlement of shops are 
to be made by public auction and the matter reported to 
the Accountant General, Uttar Pradesh.  


  


G. Whenever the original allottee or the sitting 
allottee dies and heirs seek substitution as their 
entitlement under the Nazul Shop Rules, the applicants 
must get reception on their request for substitution, by 
the administration within one month, as far as possible, 
provided due proof is submitted to the local 
administration in-charge of nazul whether by 
succession certificate or letters of administration or a 
probate from a court of competent jurisdiction 
certifying the right to hold the lease, in the present case 
under the Nazul Shop Rules or the Nazul Manual, as 
the case may be. 


H. Where the local administration does not accept 
the petitioners as heirs within the meaning of Nazul 
Shop Rules as they are not in the line of succession 
under the rules nor within the rule of prima geniture 
(Rule 13), their prayer for receiving an allotment under 
the aforesaid rules does not arise. 


I. In so far as fresh grants are concerned, within 
the meaning of the Nazul Shop Rules, any eligible 
person may apply and the applicant will be considered 
on the basis of criteria laid down, that is to say, 



https://indiankanoon.org/doc/1625086/





 21 


allotment by public auction. The right to participate in 
a- public auction for seeking an allotment remains. 


J. As land settlements are recorded, Nazul as an 
estate finds mention in the Settlements (Bandobast) of 
each district. The Government, which includes the local 
administration, is obliged to keep track and monitor 
nazul estates and keep the nazul records upto date. 
Nazul estates are to be preserved and their conforming 
uses retained, for example, commercial for commerce, 
market for bazars and shops, residential for residences, 
institutional usages for schools, colleges, universities, 
hospitals, administrative blocks, town halls, greens for 
gardens and parks, etc., as the list is not exhaustive.” 


 


29.  Invariably, in the instant case, in Haldwani Khas, 


the land has been recorded in the khasras and the same has 


been described as Bhawar-6 Khata land.  The provisions of 


the nazul  manual, even if it is taken as to be having any 


statutory force, it will not be applicable to the land, which has 


been described as to be a Bhawar area of District Nainital, 


over which, Mr. Trail has intended to make an effort for 


providing a settlement to the residents of hill area.  


 


30.  Under the Nazul  Manual, it defines “Nazul” 


Chapter-I, Rule 1, which is extracted hereunder :- 


“Rule 1 Definition of Nazul - For the purposes of 
these Rules, 'Nazul' means any land or building which, 
being the property of Government is not administered 
as a State A property under the control of the Land 
Reforms Commissioner or the Forest or the Irrigation 
Department, or is not under the control of the Military, 
Postal, Telegraph, Railway or other purely Central 
Government Department. 


 
The Tarai and Bhabar estates in the Nainital 


District, the Garhwal Bhabar estates in the Garhwal 
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District, and the Kausani Soldiers' Settlement in the 
Almora and Garhwal Districts, are also not Nazul for 
the purpose of these Rules. 


 
These Rules are, however, applicable to 


territories of late Tehri Garhwal, Rampur and Banaras 
States merged with this State.” 


 


31.  The basic terminology which defines a nazul  land 


or a building, which despite not being a State property is 


administered by the State Agency and is under the 


administrative control of Land Reforms Commissioner or the 


Forest or Irrigation Department, as the case may be, for its 


enjoyment and management, without creating any proprietary 


right over it, and the share of revenue generated, thereto has 


to be vested with the State as per Rule 6 of the Nazul Rules, 


which is extracted hereunder :- 


 


“6. Payment of the Government share of the 
Income of nazul into the treasury-It is also his duty to 
see that the Government share of the income of such 
nazul is duly paid into the treasury The demand on 
account of sales and leases which require outside 
sanction can be checked from his register, and he 
should require the local authorities to intimate to in 
him all other receipts or demands of which Government 
is entitled to a share under the rules referred to in   
Rule 3.” 


 


32.  The said definition of Nazul Land,  when itself 


provides that Tarai and Bhawar Estates in Nainital District 


and Garhwal Bhawar Estate in Garhwal District and Kosani 


Solider Settlement in Almora and Garhwal District, are not 


nazul  for the purposes of the Nazul  Rules.  
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33.  Owing to the aforesaid reasons, the land lying in 


Haldwani Khas, even as a whole, cannot be treated as to be a 


nazul  land for the reason being, that it  is not even covered 


by the Office Memorandum of 17th May, 1907; and further 


that because its not even covered under the definition of 


“Nazul Land’ itself as provided under Rule 1 of the Nazul  


Rules due to exception clauses; and also in accordance to the 


notification of 1907, it only contemplated its management, 


but that itself was not actually conferring a right of treating 


the land as to be a nazul  land.  


 


34.  That according to the provisions of Land Revenue 


Act of 1901, as its contained under Section 32, it makes it 


mandatory to “record the rights” of a tenure holder over the 


land, in view of the provisions contained under Section 34 of 


the Act pertaining to powers of Board. The entries thus 


recorded in revenue records specifying the particulars of 


Section 55 of L.R. Act of 1901; then in view of Section 57 of 


the Act a presumption of correctness of entries in favour of 


the person whose name is recorded in the revenue records 


shall be deemed to be true, until and unless contrary is 


proved. Admittedly the occupants are recorded in Shreni 12 


as per Land Record Manual, and no such processes was ever, 


as provided under provision of the Land Revenue Act of 


1901, to be read with Land Record Manual, was ever 


undertaken to change the entries as recorded in their name.  


The class of Shreni 12 as described in para 124 of Chapter 


VIII of Land Record Manual read as under :- 


“(12) Land held by grove-holder as such –  
(a) qalmi; 
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(b) others. 
Note. – Groves-holders of the enclaves absorbed 
in the Uttar Pradesh shall be recorded in this 
class.” 


 


35.  That the question would be whether occupants of 


Nazul land, held for agriculture purpose, can acquire tenurial 


rights (whatever the nature) in land. This needs close 


scrutiny, Section 157 of Oudh Rent Act, 1886, which had 


expressly excluded accrual of statutory rights on Nazul land. 


Section 157 of Oudh Rent Act is extracted hereunder :- 


 


“157. Exclusion of specified areas from certain 
provisions of the Act.  The provisions of Sections 4, 36, 
37, 38, 39, 40, 41, 42, 43, 44, 45, 46 and 48 shall not 
extend to the areas specified in Schedule D of this Act, 
or to any other area which the Governor-in-Council 
may from time to time, by notification in the official 
Gazette, and to that schedule, but the Governor-in-
Council may from time to time, by like notification, 
extend those provisions, or any of them, to any of those 
areas.” 


 


36.  Schedule D of the Oudh Rent Act, 1886, is 


extracted hereunder :-  


“SCHEDULE D 
 


(See Section 157) 
 


(1) Parganas Nighasan, Palia and Khairagarh in 
the district of Kheri ; 


 
(2) Alluvial mahals for the time being registered 


as such under the rules made under clause (k) Section 
234 of the United Provinces Land Revenue Act, 1901; 


 
(3) Lands heretofore or hereafter granted under 


the waste-land rules for the time being in force in 
Oudh; 
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(4) Land at present or which may hereafter be set 


apart from military encamping grounds; 
 


(5) Land situated within the limits of any 
cantonment;  


(6) Land included within railway boundaries; 
 


(7) Lands acquired by Town Improvement Trust, 
in accordance with a scheme sanctioned under Section 
42 of the United Provinces Town Improvement Act, 
1919; and  


 
(8) Nazul lands.” 


   


37.  Similarly, also Section 16 of Agra Tenancy Act, 


1926, barred creation of occupancy rights on Nazul land, no 


such express provision in U.P. Tenancy Act, 1939, as it was 


enforced on 1.1.1940, created right of title over nazul land. 


Section 16 of the Agra Tenancy Act is extracted hereunder :- 


   


  “16. Occupancy tenants. – Every tenant, 
who at the commencement of this Act has acquire a 
right of occupancy under the Agra Tenancy Act, 1901 
or under any previous Act, and  


every person on whom a right of occupancy 
is  conferred in accordance with the 
provision of Section 17 of this Act, and every 
person except in Bundelkhand who is at or 
after the commencement of this Act a tenant 
of Government estates other than nazul 
land,” 


shall be called an occupancy tenant and shall have all 
the rights and be subject to all the liabilities conferred 
and imposed on occupancy tenants by this Act.” 


   


38.  There are two respectable precedents of High 


Court of Judicature at Allahabad, holding that hereditary 


rights will accrue over Nazul land, lease, given only for 
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agriculture purpose, under provisions of UP. Tenancy Act 


1939. The first is that of Ram Anand Murao V/s State of 


U.P. 1956 A.L.J. 112, which was based upon while relying 


on a privy council case of Thakur Jagannath Baksh Singh 


V/s United Provinces 1946 ALJ 339: 1946 FAC III (PC) 


the observation are:- 


 


"The UP. Legislature was competent to enact UP. 
Tenancy Act and to lay down the rights which 
Zamindars and the tenants would enjoy against each 
other. The power in the legislature was clearly there to 
do so and the power having been exercised, the Act 
could not be held to be and the power having been 
exercised, the Act could not be held to be invalid 
because of the general provision of Section 3 of the 
Crown Grants Act. It was not necessary for the 
legislature to specifically mention that the provisions 
of the UP Tenancy Act would have preference over 
the terms of the lease granted by the Government in 
respect of the land belonging to it. The legislature 
clearly says in Section 1 (2) of the UP. Tenancy Act that 
this Act extends to the whole of the United Provinces 
excepting the areas specified therein. If the land is 
situated in United Provinces it does not make any 
difference where the land is owned by a Zamindar or a 
Taluqdar or the Government, itself where the 
petitioners were lessees for the purpose of cultivation of 
land belonging to Government they would be entitled to 
the rights conferred upon them by the UP. Tenancy 
Act and the term of leases would not have preference 
over the provisions of U.P. Tenancy Act because of 
Section 3 of the Crown Grants Act." 


 


39.  Another important feature, which essentially 


requires consideration for the purposes of dealing with the 


instant controversy, as to whether at all, the occupants could 


be said to have authorizedly enjoying the property under the 


terms of the lease deed, in relation to a nazul land, and 
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particularly, in relation to a land, which adjoins the Railway 


Station. This fact has already been dealt by this Court, that  in 


view of the notification of vesting of land with the Railways, 


as issued way back in 1959, it has also been a case of one of 


the interveners, that the railway lines in Haldwani stood 


established as back as on 1834, and at point of time, it was 


being operated by a private Railway Agency, and it was later 


on subsequently to the enforcement of the Railways Act, the 


management, control and establishment of the Railways of 


the North Eastern Region was vested with the Government of 


India. 


 


40.  This aspect would be elaborately dealt with, when 


one of the Intervention Applications, would be dealt by this 


Court in subsequent paragraphs. 


 


41.  What is important is, that for the purposes of a 


nazul land to be recorded, its recording in the revenue records 


has had to be as per the provisions contained under Rule 5A 


of the Nazul Manual, which provides that every transfer by 


succession, sale, assignment or otherwise, the lessee and the 


person to whom, the lease rights are so transferred shall get 


themselves recorded by filing an application in writing to the 


Collector or the Nazul Officer, appointed by the Collector for 


the said purposes. 


 


42.  Rule 5A was added by Government Order No. 


32/5-C/IXA-226/N-953 dated 15th November 1956.  In none 


of the cases of the interveners, it is a case, that they under the 


strength of the respective lease deeds, in relation to the nazul 
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land, were ever recorded in accordance with the provisions of 


Rule 5-A of the Nazul Manual, which prescribed the 


procedure for mutation. The reference to Rule 5-A is 


necessary, because the claim of the interveners over the 


property, is based upon the fact, that they were mutated by 


the Municipal Board. This mutation in itself will be contrary 


to the provisions of Rule 5-A, to which, the intervener would 


be bound, because they claimed their rights over the nazul 


land, based upon their respective lease deeds, which were 


executed even prior to the enforcement of the Municipalities 


Act. 


 


43.  The land, in question, which has been respectively 


occupied by the interveners, which they claim so, to be under 


the lease deed of a nazul land, it cannot be treated as to be a 


nazul land, because of the provisions contained under Rule 6 


of the said Rules. Rule 6 of the Nazul Rule, which is 


extracted hereunder, had provided that the nazul land is only 


vested with the local authority for its management. All 


revenue accruing to the nazul land under the nazul leases has 


had to be partially deposited into the coffers of the State, 


which herein would mean, the Union of India, with whom, 


the property would be deemed to have been vested after the 


same being evacuated by the occupants as lessor of 1857 


Mutiny.   Rule 6 is extracted hereunder :- 


 


“6. Payment of the Government share of the 
Income of nazul into the treasury.- It is also his duty to 
see that the Government share of the income of such 
nazul is duly paid into the treasury The demand on 
account of sales and leases which require outside 
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sanction can be checked from his register, and he 
should require the local authorities to intimate to in 
him all other receipts or demands of which Government 
is entitled to a share under the rules referred to in   
Rule 3.” 


 


44.  In none of the leases, and the subsequent renewal 


or alleged claim of transfers made by the occupants, it 


happens to be in accordance with the Rule 16. Rule 16 of the 


Nazul Rules, it provided that in all cases of sale (When there 


is a saleable right vested) or new leases or renewal of leases, 


there has had to be a prior approval of the State Government 


before any such sanction is granted for sale or renewal of the 


lease. It is no one’s case, that the so-called claim by them to 


have acquired their rights by renewal of lease, the period of 


which, though has already expired or by its subsequent 


transfers, there was a prior sanction granted by the State 


Government for executing the renewed lease or for execution 


of respective sale deeds. 


 


45.  The aforesaid provisions was substituted by the 


UO  No. 853/IK-MPCL(A)-2125-54 dated 22nd April, 1955, 


which mandated under Rule 16, that for the aforesaid mode 


of conveyance of right has had to be with the prior approval 


of the State Government, which in the instant case, in each of 


the cases, is lacking. 


  


46.  Hence too also, in view of the apparent violation 


of Rule 16, no right whatsoever even based on their alleged 


claim of renewal of lease or a transfer could at all be 


sustained. 
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47.  It is not in dispute that the entire controversy, 


which has been subject matter of the PIL, is in relation to the 


acclaimed land, which the petitioner and the railways 


contend, that it is a land, which stood vested with the 


Railways, being adjoining to the Haldwani Railway Station. 


In that eventuality, what effect would such land have for the 


purposes of execution of its leases by the State or the local 


body has had to be visualized in the context of the provisions 


contained under Rule 59 and 61 of the Nazul Rules itself, 


which is extracted hereunder :- 


 


“59. Sales or lease of nazul near a Railway 
Station.-When it is pro- posed to sell or lease any 
nazul land in the vicinity of a railway station, the 
railway administration shall be consulted before 
sanction is applied for. 


61.  Sale or lease of nazul near the land owned 
by Railway Administration-No person shall ordinarily 
construct a building on any nazul land adjacent to 
land owned by the Railway administration except as 
provided hereinafter:  


(i) That an intimation of the proposed 
construction of a building shall be given to the 
Railway Administration concerned thirty days before 
the commencement of work. 


 
(ii) That an open space of 100 feet shall be left 


between the Railway boundary and such a building or 
as may be determined by the local conditions and 
agreed upon by the authorities concerned.”  


 


48.  Rule 59 provides, that the sale or leases of a nazul 


land, which is adjoining or which is located near the railway 


station, could only be done, when the railway administration 


is consulted before the sanction is applied with. In the present 
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case, none of the leases, none of the deeds of the subsequent 


renewal at all, at any point of time, observes that the lease or 


its renewal or its alleged claim by conveyance was made by 


the alleged lease holders, with a prior permission or 


consultation with the Railway Administration, before any 


sanction for the grant of lease was even applied for.  


 


49.  In that eventuality, the claim of the occupants, on 


the basis of the lease, would yet again be bad in the eyes of 


law in the absence of there being any prior consultation / 


sanction granted by the Railway Administration in relation to 


the railway land, which adjoins the Railway Station, 


    


50.  Rule 61, which is extracted above, it further 


elaborates the stipulation to be adhered to for sale or lease of 


nazul land near the land owned by the Railway 


Administration. The Rule itself provides that no person 


would ordinarily construct or build any construction on any 


so-called claimed nazul land, which is adjacent to the 


Railway Station, except with a prior sanction / approval from 


the Railway Administration. 


  


51.  Hence also, the so-called claim of the construction 


having been made by the lease holders on the basis of the 


claimed leases granted by the State, in the absence of there 


being a prior consultation/ sanction / approval, as per Rule 59 


and 61, even prior applying for sanction from Railway 


Administration,  and in the absence of there being any prior 


consultation or approval granted by the Railway 


Administration, prior to raising of the construction, no 
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adverse claim contrary to the Rules 59 and 61, could at all be 


made out by the present applicants / interveners, who are 


occupying the land, which is admittedly adjoining the land of 


the Railway Station Haldwani, and which, as per the revenue 


records, is land recorded with the Railways as per the 


revenue entries already placed on record.  


 


52.   Thus on a harmonious reading of the Nazul 


Manual along with the provisions of Tenancy Act, as well as 


the history of conveyanceing, the property in question it is 


established beyond doubt, that after the separation of the area 


of the land in dispute in pursuance to the treaty of 1815 the 


Haldwani Village, was founded, as back as in 1834 by Mr. 


Trail and ever since then the  land in question continued to be 


used and recorded as 'Baghdari" i.e. Shreni 12 land, and the 


said entry in the revenue records remains undisturbed till 


date. 


 


53.  That the Baghdari in accordance with Regulation 


124 of the Land Record Manual, has been recorded in Shreni 


12, if this be so, if the land is part and parcel of Revenue Act 


proceedings, it cannot be brought within the ambit of 


definition of the 'public premises' as contained under the 


State Act of 1972, or even the Central Act of 1971. 


 


54.  If the definition of nazul  land is considered in the 


context of its Urdu terminology, which is normally in 


common parlance is used to describe the land, as to be a land, 


which was left over by the inhabitants or the occupants over 


it, it was that owing to the rebellion after 1857 Mutiny, and 
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that is why, it is also alternatively defined under the Urdu 


Law and terms governing it, as to be a “Jaijad Munjapata”, 


which means a land, which was confiscated by the Queen, as 


a consequence of its evacuation by the occupants, after the 


Mutiny of 1857, due to its voluntarily evacuation by 


occupants, and its those evacuated land, which consequently 


stood vested with the Queen, which had alternatively placed 


the land under the administrative control of the 


Commissionary of Kumaon or Garhwal, as the case may be.   


 


55.  Since no act or action of Rebellion of Mutiny of 


1857, has ever taken place, within any area Mauza Haldwani 


Khas, it will not be a nazul  land, on the basis of which, rights 


have been claimed by the occupants of the property.  


 


56.  Looking to the controversy, in the context of the 


issue, which has now been agitated by the petitioner in public 


interests, the genesis of the present controversy emanates 


from the institution of an earlier PIL, being Writ Petition 


(PIL) No. 178 of 2013, which was instituted by the same 


petitioner before High Court of Uttarakhand on 30th 


December, 2013, whereby, the common petitioner, therein, 


Mr. Ravi Shankar Joshi, had instituted the PIL, owing to the 


fact that, the RCC Gola Bridge at Haldwani, had later further 


collapsed on 25th July, 2008, and another part of it, had 


further later collapsed on 20th September, 2008, and the 


reason for it was alleged owing to unabated illegal mining 


activities, which were being carried by the adjoining 


residents, who had unauthorisedly occupied the State land, 


including the land lying in the river bed of river Gola, as well 
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as upon the railways land, due to which, the pillars, which 


were supporting the bridge had weakened, resulting into its 


collapse and a consequential loss of the  State exchequer. 


 


57.  The said PIL, since had marginally dealt with the 


issue about, that  the persons, who were unauthorised 


occupants, over the State or Railway land, who were said to 


be engaged in the activity of an illegal mining, so were the 


unauthorised occupants of the land lying in river bed, as well 


as, that of the adjoining land belonging to the North Eastern 


Railways, which fell under the administrative control of the 


Divisional Zone, the Head Office of which, was located at 


Bareilly.  


 


58.  According to the petitioner of the said Writ 


Petition No. 178 of 2013, the petitioner had modulated the 


relief in the following manner :- 


  


“(i) To issue a writ, order or direction in the 
nature of mandamus, commanding the respondents to 
immediately ban the mining activities near the Gaula 
Bridge at Haldwani; 


 
(ii) To issue a writ, order or direction in the 


nature of mandamus, commanding the respondents or 
any other independent agency to enquire into the real 
reasons for the falling of the erstwhile Gaula Bridge, 
calculating the exact loss on public exchequer, and also 
fixing the accountability of the persons responsible for 
the aforesaid loss; 


 
(iii) To issue a writ, order or direction in the 


nature of mandamus, commanding the respondents to 
punish the persons who are responsible for the 
aforesaid public loss and also to take measures to 
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recover the loss caused on the public exchequer from 
the persons so found responsible; 


 
(iv) To issue any other order or direction that this 


Hon'ble Court thinks fit in the facts and circumstances 
of the case. 


 
(v) To award the costs in favour of the 


Petitioner.” 
 


59.  The matter continued under judicial scrutiny for a 


considerable long time, and it was dealt with by the earlier 


Division Benches, at various stages, and the stage which, 


may have a bearing, if the present PIL is to be considered, 


which was preferred at a later stage, where the issue was 


being dealt with by us, would be that the Division Bench of 


this Court on 1st September, 2014, had passed an order 


directing to appoint an Advocate Commissioner to inspect 


the site and to submit the report of inspection, regarding the 


alleged aspect of illegal mining activities and illegal 


encroachments over State and Railway land.  The relevant 


part of the order of the Division Bench dated 1st September, 


2014,  is extracted hereunder :- 
 


“2. In such circumstances, we are of the view that 
an Advocate Commissioner must be appointed, who will 
make surprise inspections, as also inspections with 
notice, and make reports for a period of two months. 
We, accordingly, appoint Mr. H.M. Bhatia, Advocate, 
as the Advocate Commissioner, who will conduct the 
inspections and make reports regarding the aspect of 
alleged mining going on in the teeth of the law in the 
place. We fix Rs. 10,000/- towards his preliminary 
remuneration and incidental expenses. This will be paid 
by the first respondent within a week. 


 







 36 


3. List this case on 3rd November, 2014. 
Petitioner is given a week’s time to file supplementary 
rejoinder affidavit. If the Advocate Commissioner 
makes a request for police protection before S.S.P., 
Nainital, he shall be given prompt and effective 
protection.” 


 


60.  The matter proceeded further and certain 


directives were issued from time to time, by various orders 


passed by the Division Bench, aiming for the purposes of 


regulating the illegal mining activities, in and around the area 


of Gola Bridge, which had collapsed and certain remedial 


measures were also laid down by the Division Bench vide its 


order dated 22nd June, 2015, which is extracted hereunder: 
 


“2. We deem it appropriate to pass the following 
order:  
 (i) The fourth respondent will personally 
conduct an inspection of the bridge in question 
and he will file an affidavit before this Court by 
29th June, 2015 in regard to the complaint that 
the bridge is in a condition that it requires urgent 
repairs. He will make his stand clear in the 
affidavit as to, if the repairs are required, the 
nature of the repairs and also the time within 
which the repairs will be carried out.  


(ii) The learned Additional Advocate 
General will, on the next date of hearing, get 
instructions and submit as to the establishment of 
police picket in the area so as to check the illegal 
mining going on.  


(iii) The learned Additional Advocate 
General will also get definite instructions as to 
what action has been taken or proposed to be 
taken in regard to the construction of the faulty 
bridge on the basis of the report submitted by the 
IIT.” 


 







 37 


61.  Ultimately, the PIL was decided by the Division 


Bench of this Court vide its judgment dated 9th November, 


2016.  


 


62.  While disposing of the Writ Petition (PIL) on 


09.11.2016, the Division Bench, had issued a specific 


directions to the Divisional Railway Manager, North Eastern 


Railway to remove the encroachments which were made on 


the Railway Line and the surrounding areas of the railway 


land, within a period of ten weeks from the date of the order 


and the local administration was further directed to facilitate 


in providing the assistance to the railways authorities, in 


getting the illegal encroachment removed.   The relevant part 


of the judgement of disposal dated 09.11.2016 of the Writ 


Petition is extracted hereunder :- 


“However, the fact of the matter is that till 
04.01.2016, no concrete steps were taken for removal 
of the encroachments from the public land.  


Accordingly, present petition is disposed of with 
the direction to the Divisional Railway Manager, North 
Eastern Railways to remove the encroachments within 
a period of ten weeks from today. 


The Senior Superintendent of Police, Nainital is 
directed to render every assistance to the Railway 
Administration, for removal of encroachments, by 
providing sufficient force and if necessary, by deploying 
the armed constables.  


It is made clear that if the encroachments are not 
removed, the officer concerned may be put under 
suspension for non compliance of the order.” 


 


63.  Owing to the certain most reckoned political 


shield, which was then being provided by the then Ruling 


party for its political gains to the unauthorised occupants, just 


to secure its vote bank, the State itself has filed a Review 
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Petition, for no subsisting and valid reasons, being Review 


Petition No. 6 of 2017, seeking review of the judgment dated 


9th November, 2016, which too was dismissed by the 


Division Bench vide its judgment dated 10th January, 2017, 


and while dismissing the Review Petition, the Court 


considered the Misc. Application No. 243 of 2017, therein, 


about the glaring revelation which were placed on record 


pertaining to the inaction on the part of the State machinery 


for not providing an adequate assistance for removing the 


unauthorised occupants, despite of the orders of the Court to 


execute the orders by removing the unauthorised occupants. 


 


64.  The matter remained pending after the decision 


taken on the Review Petition on 10.01.2017, against which, 


several SLPs were preferred before the Hon’ble Apex Court, 


with leading SLP No. 2051-2053 / 2017, along with 1533-


1535 of 2017, wherein, both the judgments direction given in 


the PIL on 9th November, 2016, as well the as the order 


passed on the Review Petition on 10th January, 2017, was put 


to challenge.  


 


65.  The Hon’ble Apex Court had decided the SLP 


vide its judgment of 18th January, 2017, whereby, in para 9 of 


the judgement, it was left open that all the individual persons, 


who were affected by the judgment of 9th November, 2016, 


may file an appropriate application before the Division 


Bench of the High Court on or before 13th February, 2017, 


which was the last cut off date prescribed by the Hon’ble 


Apex Court, as no application by any of the probable affected 


parties was permitted to be filed to be considered after the 
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aforesaid cut off date and for the said period i.e. till 


13.02.2017, the status quo was directed to be maintained. The 


relevant part of the Hon’ble Apex Court judgement, as 


contained in para 9 is  extracted hereunder :- 


 


“9.  In the above view of the matter, we permit the 
petitioners to move appropriate applications before the 
High Court, as indicated above, on or before 
f13.02.2017.   All such applications, as are filed by the 
affected parties, shall be taken into consideration by the 
High Court.  We would expect the High Court to 
dispose of all such applications, within a period of 
three months, with effect from 13.02.2017.  
Accordingly, the directions issued by the High Court 
through the impugned orders, are hereby stayed with 
immediate effect for a period of three months 
commencing from 13.02.2017.  In case, the applications 
filed by the petitioners are not disposed of within the 
time stipulated hereinabove, it shall be open to the 
petitioners, to move appropriate applications before the 
High Court, for extension of the interim direction.” 


 


66.  In pursuance to which, various applications, 


which were preferred before the Division Bench of this 


Court, and the same were considered by the Division Bench 


and were disposed of by the judgment of 22nd November, 


2019 (which remained unchallenged), and the Division 


Bench, then was of the view, that with regard to the subject, 


which was initially the subject matter of the Writ Petition 


(PIL) No. 178 of 2013, since it widely dealt with the aspect 


of illegal occupancy over the railway land, coupled with the 


allegation of an act of illegal mining and with regard to the 


placent aptitude of the authority, who were then turning blind 


eyes and deaf ears, to the orders of this Court, by not 


providing any assistance to the Railway Authorities, which 
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was ultimately resulting into a loss of public exchequer, the 


Court thought vide its judgment of 23rd November, 2019, that 


instead of considering the various applications independently, 


which were filed in pursuance to the judgment of the Hon’ble 


Apex Court dated 18th January, 2019, had proceeded to 


decide all the applications together without expressing any 


opinion on its merits of the application, but with the liberty 


left open to the petitioner to file a fresh Writ Petition (PIL), 


raising all such contentions, as were raised in the earlier Writ 


Petition (PIL) No. 178 of 2013, and which was not dealt with 


in the order under review.  The relevant observations made in 


para 11 and 12 of the said judgment are extracted hereunder:- 


 


“11. While seeking modification of the order 
dated 09.11.2016, Mr. Rajeev Singh Bisht, learned 
counsel for the petitioner, would submit that illegal 
mining operations continue unabated even till date; 
mining activities, within one Km. on either side of the 
bridge, is prohibited; despite the prohibition, illegal 
mining activities continue, and the authorities are 
turning a blind eye to these illegal mining activities; 
such mindless mining operations would endanger this 
bridge, like that of the bridge which collapsed earlier; 
unlike the earlier collapse, any future collapse may 
result in loss of life; the order dated 09.11.2016 should 
be recalled, and the Writ Petition restored; and this 
Court should direct the respondents to ensure that no 
illegal mining activity takes place within the prohibited 
zone of the bridge.  


12. The order, recall of which is sought, is dated 
09.11.2016 and was passed more than three years ago. 
Several subsequent events have taken place. Instead of 
recalling the earlier order, restoring the Writ Petition 
to file, and permitting the petitioner to file additional 
affidavits, we consider it appropriate, instead, to grant 
the petitioner liberty to file a Writ Petition afresh 
raising all such contentions as were raised in the 
earlier Writ Petition, and which were not dealt with in 
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the order under review, besides events subsequent 
thereto till date.” 


 


67.  But because of the subsequent applications, the 


matter still remained pending before the Division Bench of 


this Court, and particularly, upon the subject of controversy 


with regard to the aspect of “survey and demarcation”, 


owing to the report which was  submitted by the Advocate 


Commissioner, Mr. Hari Mohan Bhatia, wherein, he had 


made a statement, that he had surveyed the land along with 


the officials of both the Railways and the Revenue 


Authorities, and on a joint inspection, in presence of 


occupation, which was conducted by him in the presence of 


occupants, it was observed in the report the land was 


measured in a joint inspection, in the presence of occpants, 


which was made by the competent Authorities.  The relevant 


observation made by the Division Bench in its order of 24th 


March, 2021, is extracted hereunder, which too would be a 


subject matter of relevant consideration in the present PIL, to 


decide the present PIL, because the major issue, which has 


been argued by the interveners was epicentred on the ground 


that in the absence of there being a demarcation being 


conducted, no relief in the present PIL too, could have been 


considered to be granted.    


 


“Although on an earlier occasion, an impression 
was created that the subject land was neither surveyed, 
nor demarcated, Mr. Hari Mohan Bhatia, the learned 
Advocate Commissioner, informs this Court that in 
2017, the subject land was surveyed by both the 
Railways and the Revenue Department. However, 
according to him, while the subject land was surveyed, 
it was never demarcated.  
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On the other hand, Mr. G.K. Verma, the learned 
counsel for the Railways, submits that the subject land 
was both surveyed and demarcated. According to the 
learned counsel, the Survey Report is in the 
possession of the Revenue Department.  


Therefore, this Court directs Mr. C.S. Rawat, the 
learned Chief Standing Counsel for the State of 
Uttarakhand, to produce the said Report dated 
07.04.2021.”   


 


68.  But the records reveal otherwise, because the 


extract of the order dated 24th March, 2021, reveals that on 


the basis of the joint inspection, which was conducted by the 


Advocate Commissioner, appointed by the High Court, 


alongwith the Revenue Department Officials and the Railway 


Officials, a joint report was said to have been submitted, 


which was then in the possession of the Office of the Chief 


Standing Counsel, being report dated 7th April, 2021 / 


05.04.2021.   This part of the report is quoted hereunder :- 
“प्रेषक, 


िजलािधकारी,  
नैनीताल। 


सेवा म�, 
मु� स्थायी अिधव�ा, 
मा० उ� �ायालय. उ�राख� नैनीताल। 


 


पत्रांक 1395/20- �ा०सहा० (पी०आई०एल० 178/2013) िदनांक 5 अप्रैल 2021  
िवषय:- �रट िपटीशन सं�ा 178 / 2013 (पी०आई०एल०) श्री रिवशंकर बनाम 
अ� के स�� म�। 
महोदय, 


उपरो� िवष यक �रट िपटीशन सं�ा 178 / 2021 


(पी०आई०एल०) श्री रिवशंकर बनाम अ� के स�� म� मा 0 उ� �ायालय 


उ�राख� के आदेश िदनांक 24-3-2021 के स�� म� अपने पत्र िदनांक 25-


3-2021 का संदभ� ग्रहण करने का क� करे। 


इस क्रम म� काया�लय िजलािधकारी नैनीताल पत्रां क 1284 / 20- 


�ा०सहा० / �रट िपटीशन /2021 िदनॉक 4-4-2021 के मा�म से सूचना म�ल 


रेलवे प्रब�क इ�तनगर से चाही गयी। िजसके dzम म� रेलवे �ारा अपने काया�लय 


पत्रोंक इ / 2012 / अितक्रमण / 4415 िदनॉक 5-4-2021 �ारा मा ०उ� 


�ायालय के आदेश िदनॉक 9-11-2016 के क्रम मे प्र�गत स्थल / भूिम के रेलवे 
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�ारा कराये गये ह�िल�खत स्थलीय सव��ण रिज�र , ह�िल�खत स्थलीय 


सव��ण रिज�र म� उ�े�खत नामों (िच��त अवै� अ�ािसयों ) की टाई� 


स�ािपत कापी रेलवे के भू-अिभलेखों / आरेखों के स�ािपत सेट  िविभ� ितिथयों 


म� सव� / सीमांकन स���त की गयी काय�वाही एवं प्र�गत स्थल का रेलवे भूिम 


�ान की स�ािपत प्रितमा ०उ� �ायालय उ�राख� नैनीताल के आदेश 


िदनॉक 25-3-2021 के क्रम म� रेलवे �ारा कराये गये ह�िल�खत स्थलीय सव��ण 


रिज�र, ह�िल�खत स्थलीय सव��ण रिज�र म� उ�े�खत नामों (िच��त अवैध 


अ�ािसयो)ं की टाई� स�ािपत कापी , रेलवे के भू -अिभलेखों / आरेखों के 


स�ािपत सेट िविभ� ितिथयों म� सव� / सीमांकन स���त की गयी काय�वाही एवं 


प्र�गत स्थल का रेलवे भूिम �ान की स�ािपत प्रित प्रेिषत की जा रही है।  


सलं�ः –उपरो�ानुसार 
भवदीय, 


 
(धीराज िसंह xC;kZYk)   
िजलािधकारी नैनीताल ।” 


69.  Subsequently, when the matter was once again 


dealt with before the Division Bench of this Court, and lastly 


the PIL No. 178 of 2013, was ultimately disposed of on 16th 


March, 2022, thereby, the Division Bench of this Court vide 


its final adjudication made on 16th March, 2022, had disposed 


of the Writ Petition with the liberty left open for the 


petitioner to file a fresh PIL, with better particulars raising all 


the contentions and on any additional issues, which had 


remained unsettled in the earlier PIL. This direction of 16th 


March, 2022, has attained finality.  


 


70.  It would be relevant to point out, that in view of 


the order passed by the Division Bench on 24th March, 2021, 


directing the State to place the joint survey report on record, 


showing the demarcation of the land belonging to the 


Railways, the same was filed before this Court in the 


aforesaid Writ Petition (PIL) No. 178 of 2013, by placing the 


said inspection report on record  
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“Although on an earlier occasion, an impression 
was created that the subject land was neither surveyed, 
nor demarcated, Mr. Hari Mohan Bhatia, the learned 
Advocate Commissioner, informs this Court that in 
2017, the subject land was surveyed by both the 
Railways and the Revenue Department. However, 
according to him, while the subject land was surveyed, 
it was never demarcated.  


On the other hand, Mr. G.K. Verma, the learned 
counsel for the Railways, submits that the subject land 
was both surveyed and demarcated. According to the 
learned counsel, the Survey Report is in the possession 
of the Revenue Department.  


Therefore, this Court directs Mr. C.S. Rawat, the 
learned Chief Standing Counsel for the State of 
Uttarakhand, to produce the said Report on 
07.04.2021.” 


 


71.  The ordersheet of PIL No. 178 of 2013, observes 


that in compliance of the order dated 24th March, 2021, as 


extracted hereinabove, the State did complied the order and 


the joint demarcation report, referred in the order of the 


Division Bench dated 24th March, 2021, and 7th April, 2021, 


was directed to be placed on record and as observed in the 


order of 7th April, 2021, the joint survey report was submitted 


and the same was taken on record.  None of the parties to 


the proceedings, or even the interveners of the present 


PIL, who were the applicants to earlier PIL No. 178 of 


2013, too had ever filed any objection to the report dated 


07.04.2021, which has been placed on record.  Thus the 


joint survey/demarcation report remained un-objected till 


date.  


“In compliance of the order dated 24.03.2021, 
Mr. C.S. Rawat, the learned Chief Standing Counsel for 
the State, has submitted a report. The same shall be 
taken on record.” 
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72.  The record shows a joint survey was conducted by 


the joint Team of  Revenue Officials and the Official of the 


Railway Department and they have identified the 


unauthorised occupants, after demarcating the land which 


was found unauthorisedly occupied by them, and each and 


every unauthorised occupants, were duly heard by the said 


Joint Inspection Team, and the statement of as many as 1049 


occupants, were recorded by the joint inspection team, and 


the respective areas, which was occupied by them were also 


demarcated (by the supporting map) and the respective areas 


in their occupancy was also recorded in the Joint Inspection 


Report, which was submitted in support thereto, the 


competent Railway officials, it  did provided with the details 


of the respective cases which stood instituted against each of 


the occupants, which were being instituted under the 


provisions of Public Premises Act of 1971, as against the 


respective occupants, along with the map identifying the 


railways line, and their respective areas of land under their 


illegal occupancy. 


 


73.  The said map becomes relevant to be made as a 


part of the record, because it had ever been  a bone of 


contention by the interveners, taking this plea as a escape 


goat, that the land was not identified nor it was ever 


demarcated in a joint survey.  The map of joint survey of 18th 


March, 2020, as submitted on 07.04.2021, based on which, 


the report of 17th April, 2021, was submitted is inevitably 


required to be made as a part of the record of the present 


judgment.  The same is extracted hereunder :- 
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74.  These historical backdrops and the procedural steps 


which were taken in the Writ Petition (PIL) No. 178 of 2013, 


which were essentially required to be refer to in the judgment, in 


order to deal with the instant Writ Petition (PIL), which has been 


preferred on the basis of the liberty which stood granted by the 


judgments rendered in Writ Petition (PIL) No. 178 of 2013, 


which had ultimately resulted into institution of the present Writ 


Petition (PIL) No. 30 of 2022, Ravi Shankar Joshi Vs. Union of 


India and others, as instituted on 21st March, 2022.  
 


75.  In the PIL, which was instituted on 21st March, 2022, 


being Writ Petition (PIL) No. 30 of 2022, the petitioner had come 


up with the case, that adjoining to the Haldwani Railway Station, 


there happens to be a very vast area of land, which is belonging 


to the Railways, which had been demarcated by the report of 17th 


April, 2021, refer to hereinabove, which has been unauthorisedly 


occupied by the number of unauthorised occupants by raising 


illegal constructions, which was immediately required by the 


Railways for their purposes of its expansion and to be utilized by 


the Railway Authority, for their own purposes and projects, for 


which, it was vested with them in 1959 A.D..  
 


76.  The aforesaid theory of vesting of the land, apart 


from the fact that it stood fortified by the report submitted on 17th 


May, 2021, it also stood fortified by the documents which were  


submitted by the Railway Authorities by way of Sarvekshan 


Praptra, preferred under Rule 30, which is Punarikshit Khasra 


pertaining to 1430 fasli, which had defined the various khasra 


numbers, which were the land, which stood vested with the 


Railway Authorities.  The relevant extract of the  khasras of the 


land vested with the Railway Department, as recorded in the 


revenue records is extracted hereunder, which has to be read in 


support of the joint survey report of 17th April, 2021.  
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77.  In the PIL, in question, the petitioner has prayed 


for the following reliefs :- 


“i) Issue a writ, order or direction, in the nature 
of mandamus, commanding the Respondents Authorities 
of the Railways and the State Government to 
immediately take appropriate action for removing the 
encroachment over the precious property belonging to 
the Railways and other Government Departments at the 
earliest, by following the guidelines given by the 
Hon'ble Apex Court in the matter of SLP(C) diary 
no.19714 of 2021, vide order dt. 16-12-2021. 


 
ii) Issue an appropriate writ, order or direction, 


to the Respondent no.2 to ensure the use of the 
provisions of Section 147 of the Railways Act, 1989, 
and other. appropriate instructions of the Railway 
Board, to tackle the menace of encroachment over the 
Railway property. 


 
iii) Issue an appropriate writ, order or direction, 


to the Respondent authorities to immediately arrange 
for the rehabilitation of the affected persons, who have 
been found eligible in strict terms of the 
rehabilitation/housing schemes, in terms of the 
directions given by the Hon'ble Apex Court vide 
aforesaid directions dt.16-12-2021, in SLP(C) diary no. 
19714 of 2021. 


 
iv) Issue an appropriate writ, order or direction, 


to the Respondent Authorities, to fix the responsibility 
of stopping the encroachment and removal of the same, 
upon the concerned Railway Officials, as well as Civil 
Officials, and to ensure that no Railway land, or other 
civil land belonging to the Government, is encroached 
upon due to Official negligence. 


 
v) Pass such further and other orders and 


directions as this Hon'ble Court may deem fit and 
proper in the interest of public at large.” 


 


78.  During the intervening period, when the PIL was 


pending consideration, almost an identical issue came up for 
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consideration before the Hon’ble Apex Court in the matters 


of  Utran Se Besthan Railway Jhopadpatti Vikas Mandal 


Vs. Government of India and others, the Hon’ble Supreme 


Court Judgement, it too was a case, in which, the railway 


property was being occupied by the unauthorised occupants 


and a similar issue was agitated before the High Court of 


Gujrat, which stood adjudicated by the judgment of 19th 


August, 2021, as rendered in PIL No. 222 of 2014, which 


was later made as a subject matter of consideration before the 


Hon’ble Apex Court in SLP (Civil) Diary No. 19714 of 


2021.  


 


79.  The Hon’ble Apex Court, vide its order of 16th 


December, 2021, had laid down certain wider parameters and 


principles which were to be adhered for the purposes of 


taking an action against the encroachers in any property 


belonging to the State, Local Bodies or the railways. The 


Hon’ble Apex Court has laid down the prescribed wider 


guidelines, based on the earlier judgment of Hon’ble Apex 


Court, as reported in (1997) 11 SCC 121, in the matter of 


Ahemadabad Municipal Corporation Vs. Nawab Khan 


Gulab Khan, and certain basic pre-conditions were required 


to be satisfied before any action was to be taken for resorting 


to any steps to evict the unauthorised occupants.   


 


80.  The guideline, which was laid down in the 


judgement of Utran Se Besthan Railway Jhopadpatti 


Vikas Mandal (Supra), of which, the reference was made by 


the Hon’ble Apex Court is extracted hereunder :- 
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(i) The respondent - Western Railways do 
immediately issue notices to the occupants of the 
concerned structures which are falling within the belt 
which is required immediately for commencing the 
remaining project work by giving two weeks! time to 
the concerned occupant (s) to vacate the respective 
premises:  


(ii) In respect of the remaining land owned by 
Railways, even though it may not be immediately 
required for the project, similar notice be given to the 
occupants of structures standing thereon by giving six 
weeks' time to vacate the respective premises; 


(iii) In either case (i) and (ii) above, the notices be 
issued within one week from today and if the occupants 
fail to vacate the unauthorized structure, it will be open 
to the respondent-Western Railways to initiate 
appropriate action to forcibly dispossess them and to 
demolish or remove the unauthorized structure (s) by 
taking assistance of the local police force. The 
Superintendent/Commissioner of Police of the 
concerned area shall ensure that adequate police force 
is deployed on the site and surrounding areas including 
to provide protection to the officials/staff engaged in 
the demolition of unauthorised structures and to 
facilitate them to commence the eviction process and 
demolition of the unauthorised structures, referred to in 
the eviction notices on the specified date and time;  


(iv) ..... 
 


81.  The foundation of the observation and the basis of 


it was made by the Hon’ble Apex Court was, that the 


Railway was required to issue notices to occupants of the 


concerned structures or occupants of land of railways, which 


were falling within the belt, which was immediately required 


by the Railways for completing their various development 


projects, by giving them two weeks’ notice, to the concerned 


occupants in order to vacate the premises.   
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82.  It further provided, that if any further land is 


required, which is owned by the Railways for the expansion 


of their projects in future, similar notice may be given to the 


occupants of the structure standing on the land of the 


Railways to vacate the same.  The guidelines, which have 


been given therein, which has been extracted above, were 


identically required to be complied with in relation to the 


present case.  


 


83.  Hence, this Court felt it necessary, that owing to 


the guidelines issued therein, whereby, the Railways report 


has submitted, that as many as 4365 occupants, who were 


found to be unauthorised occupants over the State and 


railways land and the eviction process was immediately 


required to be initiated against them.  This Court before 


passing any final order, felt it necessary, that the occupants of 


the land are required to be heard and hence by the order of 


18th May, 2022, a publication was issued in two local 


newspapers of wide circulation, inviting the intervention by 


any of the person, who may be effected by any order, which 


could be passed in the PIL.  The relevant part of the order is 


extracted hereunder :- 


   


 “In that eventuality, the Registry is directed to 
issue a paper publication in two newspapers of wide 
circulation in District Nainital, inviting the 
interventions by any of the persons, who are or who 
may be effected and the publication should specify, that 
with the respective applications, they will place all the 
material on record, on which they claimed their rights, 
which has to be filed in two weeks from date of 
publication.  
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After the submission of the objections, the Bench 
will be reconstituted to hear the respective intervention 
applications.” 


 


84.  In pursuance to the order passed by this Court in 


the light of the parameters of the Hon’ble Apex Court’s  


judgment, enunciating parting with the information to the 


occupants for the purposes of taking an action for eviction 


from the land, which has been unauthorizedly occupied, and 


which belongs to the Railways.  The Court had passed an 


order for issuing paper publications, inviting objections 


/Intervention Applications.  


 


85.  The following publications were made by the 


Registry of this Court. One of them is being extracted 


hereunder, as an exemplar, is a publication as made in the 


Daily Edition of The Amar Ujala on 22nd May, 2022, which 


was simultaneously published in the Edition of same day of 


Local Daily Jagran. The publication made in The Amar Ujala 


dated 22.05.2022, is extracted hereunder :- 


 
“NOTICE FOR PUBLICATION 


HIGH COURT OF UTTARAKHAND, NAINITAL 
 


Writ Petition (PIL) No:30 of 2022 
 


Ravi Shankar Joshi   .... Petitioner  
 


Versus 
 


Union of India & Others    ..... Respondents 
 


Notice To:- 
 


PUBLIC AT LARGE 
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Whereas, the present PIL has been filed regarding alleged 
encroachments upon the Railway Land, Haldwani, District- 
Nainital, the Hon'ble High Court vide its order dated 18-05-
2022 bas directed to issue a public notice inviting, from any of 
the persons who are or who may be effected, to file intervention 
applications and with respective applications to place all the 
material on record, on which they claimed their rights, within 
two weeks from date of publication. 


 
It is therefore, informed to all concerned that if any of the 


persons, who are or who may be effected regarding aforesaid 
Writ Petition (PIL), may file intervention applications 
alongwith all material on record, on which they claim their 
rights, before the Hon'ble Court within two weeks from the date 
of publication, in-person or through the counsel. 


 
Given under my hand and the seal of the Court on this 


21st May, 2022 
 


By Order of the Court 
 


Deputy Registrar (Judicial)  
High Court of Uttarakhand, Nainital” 


 


  


86.  Apart from the aforesaid publication,  even during 


the course of the proceedings, when the PIL was being 


argued earlier on number of occasions, there had been a wide 


circulation of the news items of the proceedings of the PIL 


itself in various daily newspapers, the details of which are 


given hereunder,  


For example that of the publication made in:- 


(i) The Times of India in its Uttarakhand Region, 


which was published on 19th  May, 2022;  


(ii) in the publication made in The Amar Ujala of 


19th May, 2022;   


(iii) In the publication made on 19th May, 2022, in 


The Hindustan Times;  
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(iv) In the  publication made in The Dainik Jagran 


on 19th May, 2022.    


All these publications in itself would amount to be 


a knowledge to the occupants, with regard to the issue, 


which was being judicially considered by this Court.  


  


87.  This Court is of the view, that apart from the fact 


that the occupants were noticed by a specific publication as 


extracted above.  The news items with regard to the day-to-


day proceedings of the PIL, will too in itself be treated as to 


be a knowledge imparted to the occupants through the 


process of media.  


 


88.  In that eventuality, now at this stage, none of the 


occupants, except for those, who had responded to the 


publication, inviting  their Intervention Applications, could at 


all, have their grievances, that they were not provided with an 


opportunity of hearing by the Court, as it was not availed by 


them, despite opportunity being provided. 


 


89.  Another important aspect, which is required to be 


addressed by us, is with regard to the controversial issues 


about the applicability of the provisions of the Public 


Premises Act of 1971, which would rather be an identical 


question, which is required to be necessarily dealt with in the 


present case. 


 


90.  In order to answer the aforesaid question, a 


reference which is required to be made is to the order, which 


we had considered and passed on MCC Application No. 
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14477 of 2022, as it was filed by one of the occupants in Writ 


Petition (PIL) No. 178 of 2013, Ravi Shankar Joshi Vs. 


State of Uttarakhand and others,  wherein a modification 


was sought by the applicants, therein, in the context that the 


observation, which was made by this Court in the judgment 


rendered earlier, ousting the applicability of the provisions of 


the Public Premises Act of 1971,  which was interpreted in 


the context of the judgment of 22nd November, 2019, as 


rendered in Writ Petition (PIL) No. 178 of 2013, that may be 


clarified.  


 


91.  At the stage of considering the issue, which was 


pressed by the learned Senior Counsel, while pressing upon 


his Modification Application, seeking clarification of the 


order of 22nd November, 2019, as it was observed in the 


aforesaid PIL about the implications with regard to the 


applicability of the provisions of the Public Premises Act.  


 


92.  This Bench after a detailed deliberation on the 


said question, the clarification of which, was sought by one 


of the applicants, namely Shamim Bano, had decided the 


application in the context of, as to what would be the “public 


premises” as per the provisions contained under the Public 


Premises Act of 1971,  and also with regard to the aspect of 


applicability of the provisions of the Public Premises Act of 


1971,  in the light of the judgment of the Hon’ble Apex Court  


as reported in (2014) 4 SCC 657, Suhas H. Pophale Vs. 


Oriental Insurance Company Ltd. and its Estate Officer. 
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93.  In order to shorten the controversy on the  debate 


agitated, as to whether the provisions of the Public Premises 


Act of 1971, would be applicable or not.  


 


94.  We are at this stage are refraining to dwell the 


said issue afresh in the present PIL, because that has already 


been deliberated upon by us, while deciding the Modification 


Application by our judgment / order dated 31st October 2022. 


So far as known to this  Division Bench, the said issue as 


decided by us on 31st October, 2022, is still holds good since 


having not been subjected to challenge before any Superior 


Court.  


 


95.  In that eventuality, it could be conclusively held 


that the provisions of Public Premises Act of 1971, would not 


be applicable in the light of the ratio of the Hon’ble Apex 


Court judgment. This part of the judgment dated 31st 


October 2022, as rendered in MCC No. 14477 of 2022, 


which is hereby extracted to be made as part of this 


judgment. The same is extracted hereunder :- 


 


“HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


MCC No. 14477 of 2022  
In  


Writ Petition (PIL) No. 178 of 2013  
 


Ravi Shankar Joshi    ..…Petitioner. 
Versus 


State of Uttarakhand and others   .… Respondents 
 


Present : 
 


Mr. Rajeev Singh Bisht, Advocate, for the petitioner.  
Mr. T.A. Khan, Senior Advocate, assisted by Mr. Vinay Bhatt and Mr. Mohd. 
Shafy, Advocates, for the applicant.  
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ORDER 


Hon’ble Sharad Kumar Sharma, J. 
Hon’ble Ramesh Chandra Khulbe, J. 


    


The Writ Petition (PIL) No. 178 of 2013, as 
it stood instituted by the petitioner in 2013, was alleged 
to be  in public interest by interblending of the reliefs, 
which were then sought therein.  But, however, while 
considering the controversy, the matter stood 
adjudicated finally by the Coordinate Division Bench, 
vide its judgment of 9th November, 2016, and later on, 
certain Review Applications were preferred, which too 
were decided by the Coordinate Division Bench of this 
Court by the judgement of 10th January, 2017.   


 
2.  It is as against, these two judgments, i.e. 
09.11.2016 and 10.01.2017, the matter was carried 
before the Hon’ble Apex Court, in number of Special 
Leave to Appeals, being SLP (C) Nos. 2051-2053 of 
2017, 1533-1535 of 2017, 2054-2055 of 2017, 1561-
1562 of 2017, 2056-2057 of 2017  and henceforth.  


 
3.  The aforesaid SLPs preferred before the 
Hon’ble Apex Court, were decided by the judgment of 
18th January, 2017, whereby, while granting certain 
latitude as observed therein, in the judgment, the 
Hon’ble Apex Court, has left it open, that any person, 
who is aggrieved by the orders of Division Bench, or 
contemplated action, may file application before the 
High Court for clarification of the final adjudication 
made by the Division Bench, as it has been observed in 
para 9 of the said judgment of the Hon’ble Apex Court, 
which is extracted hereunder :- 


 


“9.  In the above view of the matter, we 
permit the petitioners to move appropriate 
applications before the High Court, as indicated 
above, on or before f13.02.2017.   All such 
applications, as are filed by the affected parties, 
shall be taken into consideration by the High 
Court.  We would expect the High Court to 
dispose of all such applications, within a period of 
three months, with effect from 13.02.2017.  
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Accordingly, the directions issued by the High 
Court through the impugned orders, are hereby 
stayed with immediate effect for a period of three 
months commencing from 13.02.2017.  In case, 
the applications filed by the petitioners are not 
disposed of within the time stipulated 
hereinabove, it shall be open to the petitioners, to 
move appropriate applications before the High 
Court, for extension of the interim direction.” 


 


4.  The Cut-off period provided therein, by the 
Hon’ble Apex Court, for the purposes of filing 
Modification Application, was limited to 13th February, 
2017. It is not in dispute, that the present applicant 
Shamim Bano, did earlier prefer a Modification 
Application No. 1118 of 2017, by filing the same 
before the Registry of this Court on 13th February, 
2017, obviously, after the date of the judgement of the 
Hon’ble Apex Court.  


 
5.  The said application was considered by the 
Division Bench of this Court, along with other similar 
applications, which were preferred in compliance of the 
judgment of the Hon’ble Apex Court dated 18th 
January, 2017, which included the Modification 
Application No. 1118 of 2017, preferred by the present 
applicant.  


 
6.  The Division Bench of this Court, vide its 
judgment dated 22nd November, 2019, had consolidated 
all the applications and has decided the matter together, 
which is being sought to be modified by the present 
applicant by filing the Modification Application No. 
14477 of 2022, by preferring the same only on 
19.09.2022, at a much belated stage, and after final 
decision of the Writ Petition (PIL) on 16.03.2022.  


 
7.  In the Modification Application thus 
preferred, the modification, which has been sought by 
the present applicants, who were party to the principal 
proceedings, is in the context, as to whether over the 
property, which was a subject matter of consideration in 
the earlier Writ Petition (PIL) No. 178 of 2013, whether 
the provisions of Public Premises Act of 1971, would 
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be applicable over the property, which was alleged to 
be unauthorisedly occupied by the various residents.      


 
8.  In case, if the earlier application is taken 
into consideration, i.e. an Application No. 1118 of 
2017, in fact, there was no such plea ever raised by the 
applicant in relation to having any bearing about the 
applicability of the Public Premises Act of 1971, which 
was the first available opportunity for her, but however, 
a distinction is being drawn by the learned Senior 
Counsel for the applicant in the context of the 
pleadings, which were raised in para 19 and 20 of the 
earlier Modification Application No. 1118 of 2017.  But 
with all due reverence at our command, the said 
pleadings raised in para 19 and 20, no logical inference 
could be arrived at,  to come to a conclusion, that it at 
all had intention to decipher or call upon the Court to 
answer the question about the applicability of the Public 
Premises Act of 1971, over the controversy which then 
engaged consideration, because it was their own 
admitted case as referred in para 9 of the judgment 
dated 22.11.2019.   


 
9.  Be that as it may.  The distinction, which 
has been attempted to be carved out by the learned 
counsel for the applicant is  in the context of para 9 and 
10 of the judgment dated 22nd November, 2019, which 
is extracted hereunder :- 


 


“9. While the contention in these 
applications, now filed before us, is that some of 
those, in possession of the land, have been in 
long standing possession for more than a half a 
century, and the 1971 Act would not apply to 
them; some others claim that they were allotted 
the land by the State Government; a few others 
state that they had purchased the land in a 
public auction; and a few others contend that 
they were owners of the land, and the land does 
not belong to the Railways.  


10. As noted hereinabove, the relief sought 
in the Writ Petition was confined to the collapse 
of a bridge in Haldwani, and the illegal mining 
activities being carried on thereat. Encroachment 
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of railway land was not put in issue, by the 
petitioner, in the said Writ Petition. Be that as it 
may, since proceedings under the 1971 Act are 
still pending before the Estates Officer, suffice it 
to dispose of all these applications directing the 
Estates Officer (the competent authority under the 
Act) to hear and decide the applications in 
accordance with law with utmost expedition and, 
in any event, before 31.03.2020. It is made clear 
that we have not expressed any opinion on the 
genuineness or otherwise of the claim made, by 
those in possession of the land, in the applications 
now filed before us, for these are all matters 
which the competent authority is required to 
examine in accordance with law.” 


 


10.  The learned Senior Counsel, contends that 
when the Coordinate Bench while deciding the 
Applications had left all the aspects opened to be 
argued before the Estate Officer, who was ceased with 
the proceedings under the Public Premises Act of 1971.  
In fact, his interpretation is, that the said observation 
made by the Division Bench, will in itself entail and 
cause prejudice in deciding of an aspect of applicability 
of the Public Premises Act of 1971.   


 
11.  In order to answer the Modification 
Application preferred by the applicant, firstly, it has 
been argued by the learned Senior Counsel for the 
applicant, which though has been marginally dealt with 
above aspect, and that the said plea though was taken 
by him in earlier Application No. 1118 of 2017, which 
is a fact, not apparent from the application itself,  owing 
to a very specific pleading raised therein, and even if 
the said plea which is alleged to have been raised in 
para 19 and 20 of the Application is read in context of 
para 9 and 10 of the judgment dated 22nd November, 
2019, the interpretation given by the learned Senior 
Counsel for the applicant, would not be acceptable by 
us, for the reasons that para 9 deals with their own 
admission and case, which the applicant has projected 
in their pleadings before the Division Bench, where 
they have contended that since they have been in 
possession of the property for more than ½ century, 
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prior to the enforcement of the Act, the provisions of 
the Act of 1971, itself would not be applicable.  In that 
eventuality, the presumption goes, that it was rather 
their own admitted case of the applicant before the 
Division Bench, as it was argued on 22nd November, 
2019, that the Public Premises Act of 1971, would not 
apply over the property, which was under their 
occupation prior to the enforcement of the Act.  


 
12.  In that eventuality, under the garb of a 
Modification Application, the applicant cannot be 
permitted to resile away now from the admitted stand, 
which the applicant has taken before the Division 
Bench while she was addressing upon her earlier 
Modification Application and had solicited the 
judgment of 22nd November, 2019.  


 
13.  The learned counsel for the applicant has 
further argued, that if the observations which were 
made by the Division Bench in para 10 of the judgment 
dated 22.11.2019, where it has been left open, that all 
the issues could be considered to be decided by the 
Estate Officer, who has issued notices under the Public 
Premises Act of 1971, quite obviously and as per the 
judgment of the Hon’ble Apex Court as reported in 
(2014) 4 SCC 657, Suhas H. Pophale Vs. Oriental 
Insurance Company Limited and its Estate Officer, 
therein, it has been observed by His Lordship, that the 
question of applicability of the Act, will not fall for a 
domain of consideration by the Prescribed Authority or 
the Estate Officer in the instant case, for the premises, 
which were constructed prior to the enforcement of the 
Public Premises Act of 1971, who has issued notices 
under Sections 4 and 5 of the Act, because it is a 
subject, which ought to have been raised before the 
Constitutional Courts, where applicability of the Act, is 
a subject to be considered.  Thus the interpretation 
given to para 10, that it was initially to be decided by 
the Estate Officer, is a misnomer at the hands of the 
applicant and apart from contrary to their own case, 
which has been considered in para 9, and per incuriam 
as per judgment of the Hon’ble Apex Court in the 
matter of Suhas H. Pophale (Supra).  
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14.  The Hon’ble Apex Court in the aforesaid 
judgment of Suhas H. Pophale (Supra), particularly in 
the light of the observations which were made in para 
59, 60, 64 and 65 has dealt with the above aspect, as to 
what would be the ambit of an applicability of the Act 
over the premises, which is said to have been occupied 
by the occupants prior to the enforceability of the Act, 
which is the case of the present applicant in his 
application preferred  earlier, being Application No. 
1118 of 2017.  The same is quoted hereunder :- 


59. In Ashoka Marketing (supra), this Court 
was concerned with the premises of two 
Nationalised Banks and the Life Insurance 
Corporation. As far as Life Insurance Corporation 
is concerned, the life insurance business was 
nationalised under the Life Insurance Corporation 
Act, 1956. Therefore, as far as the premises of 
LIC are concerned, they will come under the 
ambit of the Public Premises Act from 16.9.1958, 
i.e the date from which the Act is brought into 
force. As far as Nationalised Banks are concerned, 
their nationalization is governed by The Banking 
Companies (Acquisition and Transfer of 
Undertakings) Act, 1970, and therefore, the 
application of Public Premises Act to the premises 
of the Nationalised Banks will be from the 
particular date in the year 1970 or thereafter. For 
any premises to become public premises, the 
relevant date will be 16.9.1958 or whichever is 
the later date on which the concerned premises 
become the public premises as belonging to or 
taken on lease by LIC or the Nationalised Banks 
or the concerned General Insurance Companies 
like the first respondent. All those persons falling 
within the definition of a tenant occupying the 
premises prior thereto will not come under the 
ambit of the Public Premises Act and cannot 
therefore, be said to be persons in “unauthorised 
occupation”. Whatever rights such prior tenants, 
members of their families or heirs of such tenants 
or deemed tenants or all of those who fall within 
the definition of a tenant under the Bombay Rent 
Act have, are continued under the Maharashtra 
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Rent Control Act, 1999. If possession of their 
premises is required, that will have to be resorted 
to by taking steps under the Bombay Rent Act or 
Maharashtra Rent Control Act, 1999. If person 
concerned has come in occupation subsequent to 
such date, then of course the Public Premises Act, 
1971 will apply. 


60. It is true that Section 15 of the Public 
Premises Act creates a bar of jurisdiction to 
entertain suits or proceedings in respect of 
eviction of any person in an unauthorised 
occupation. However, as far as the relationship 
between the respondent No. 1, the other General 
Insurance Companies, LIC, Nationalised Banks 
and such other Government Companies or 
Corporations, on the one hand and their 
occupants/licencees/tenants on the other hand is 
concerned, such persons who are in occupation 
prior to the premises belonging to or taken on 
lease by such entities, will continue to be 
governed by the State Rent Control Act for all 
purposes. The Public Premises Act will apply 
only to those who come in such occupation after 
such date. Thus, there is no occasion to have a 
dual procedure which is ruled out in paragraph 66 
of Ashoka Marketing. We must remember that the 
occupants of these properties were earlier tenants 
of the erstwhile Insurance Companies which were 
the private landlords. They have not chosen to be 
the tenants of the Government Companies. Their 
status as occupants of the Public Insurance 
Companies has been thrust upon them by the 
Public Premises Act. 


64. As far as the eviction of unauthorised 
occupants from public premises is concerned, 
undoubtedly it is covered under the Public 
Premises Act, but it is so covered from 16.9.1958, 
or from the later date when the concerned 
premises become public premises by virtue of the 
concerned premises vesting into a Government 
company or a corporation like LIC or the 
Nationalised Banks or the General Insurance 
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Companies like the respondent no.1. Thus there 
are two categories of occupants of these public 
corporations who get excluded from the coverage 
of the Act itself. Firstly, those who are in 
occupation since prior to 16.9.1958, i.e. prior to 
the Act becoming applicable, are clearly outside 
the coverage of the Act. Secondly, those who 
come in occupation, thereafter, but prior to the 
date of the concerned premises belonging to a 
Government Corporation or a Company, and are 
covered under a protective provision of the State 
Rent Act, like the appellant herein, also get 
excluded. Until such date, the Bombay Rent Act 
and its successor Maharashtra Rent Control Act 
will continue to govern the relationship between 
the occupants of such premises on the one hand, 
and such government companies and corporations 
on the other. Hence, with respect to such 
occupants it will not be open to such companies or 
corporations to issue notices, and to proceed 
against such occupants under the Public Premises 
Act, and such proceedings will be void and 
illegal. Similarly, it will be open for such 
occupants of these premises to seek declaration of 
their status, and other rights such as transmission 
of the tenancy to the legal heirs etc. under the 
Bombay Rent Act or its successor Maharashtra 
Rent Control Act, and also to seek protective 
reliefs in the nature of injunctions against 
unjustified actions or orders of eviction if so 
passed, by approaching the forum provided under 
the State Act which alone will have the 
jurisdiction to entertain such proceedings. 


65. Learned senior counsel for the 
respondents Mr. Raval submitted that the 
judgment of the Constitution Bench in Ashoka 
Marketing had clarified the legal position with 
respect to the relationship between the Public 
Premises Act and the Rent Control Act. However, 
as noted above, the issue concerning retrospective 
application of the Public Premises Act was not 
placed for the consideration of the Court, and 
naturally it has not been gone into it. It was 
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submitted by Mr. Raval that for maintenance of 
judicial discipline this bench ought to refer the 
issue involved in the present matter to a bench of 
three Judges, and thereafter that bench should 
refer it to a bench of five Judges. He relied upon 
the judgment of this Court in the case of Pradip 
Chandra Parija Vs. Pramod Chandra reported in 
2002 (1) SCC 1 in this behalf. He also referred to 
a judgment of this Court in Sundarjas Kanyalal 
Bhatija Vs. Collector, Thane, Maharashtra and 
Ors. reported in 1989 (3) SCC 396 and 
particularly paragraph 18 thereof for that purpose. 
What is however, material to note is that this 
paragraph also permits discretion to be exercised 
when there is no declared position in law. The 
Bombay Rent Act exempted from its application 
only the premises belonging to the government or 
a local authority. The premises belonging to the 
Government Companies or Statutory Corporations 
were however covered under the Bombay Rent 
Act. This position was altered from 16.9.1958 
when the Public Premises (Eviction of 
Unauthorised Occupation) Act, 1958 came in 
force which applied thereafter to the Government 
Companies and Statutory Corporations, and that 
position has been reiterated under the Public 
Premises Act of 1971 which replaced the 1958 
Act. Under these Acts of 1958 and 1971, the 
Premises belonging to the Government 
Companies or Statutory Corporations are declared 
to be Public Premises. Thus, the Parliament took 
away these premises from the coverage of the 
Bombay Rent Act under Article 254(1) of the 
Constitution of India. This was, however, in the 
matter of the subjects covered under the Public 
Premises Act, viz. eviction of unauthorised 
occupants and recovery of arrears of rent etc. as 
stated above. Thereafter, if the State Legislature 
wanted to cover these subjects viz. a viz. the 
premises of the Government Companies and 
Public Corporations under the Maharashtra Rent 
Control Act, 1999, it had to specifically state that 
notwithstanding anything in the Public Premises 
Act of 1971, the Government Companies and 
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Public Corporations would be covered under the 
Maharashtra Rent Control Act, 1999. If that was 
so done, and if the President was to give assent to 
such a legislation, then the Government 
Companies and Public Corporation would have 
continued to be covered under the Maharashtra 
Rent Control Act, 1999 in view of the provision 
of Article 254(2). That has not happened. Thus, 
the Government Companies and Public 
Corporations are taken out of the coverage of the 
Bombay Rent Act, and they are covered under 
Public Premises Act, 1971, though from the date 
specified therein i.e. 16.9.1958. After that date, 
the Government Companies and Public 
Corporations will be entitled to claim the 
application of the Public Premises Act, 1971 (and 
not of the Bombay Rent Act or its successor 
Maharashtra Rent Control Act, 1999), but from 
the date on which premises belong to these 
companies or corporations and with respect to the 
subjects specified under the Public Premises Act. 
In that also the public companies and corporations 
are expected to follow the earlier mentioned 
guidelines. 


 


15.  The Hon’ble Apex Court has observed, that 
if the occupants claim to be in possession of the 
property, which was in existence prior to the 
enforcement of an Act of 1971, in that eventuality, the 
provisions of the Public Premises Act, would not be 
applicable.  The reference to para 64 and 65 (as 
extracted above) becomes relevant for consideration 
before this Court, which has been extracted above.  


 
16.  Simultaneously, this Court is further of the 
view, that if the provision of the Public Premises Act of 
1971, is taken into consideration, the applicability of 
this Act has been made applicable to the public 
premises, which has been defined therein, and it would 
include the property, which has been occupied by the 
local authority or public corporation.  The said Act will 
not be applicable to the property, which belong to the 
Railways, as they would not be falling within any of the 
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definition of the public premises, as provided under the 
Public Premise Act of 1971, and further for ready 
reference, the definition of “public premises” could be 
extracted from Sub-section (e) of Section 2 of the Act 
of 1971, as to which of the property would fall for 
consideration under the Act of 1971.   Sub-section (e) 
of Section 2 of the Public Premise Act of 1971, is 
extracted hereunder :- 


 


  “2 [(e) "public premises" means - 
 


(1) any premises belonging to, or taken on 
lease or requisitioned by, or on behalf of the 
Central Government, and includes any such 
premises which have been placed by that 
Government, whether before or after the 
commencement of the Public Premises (Eviction 
of Unauthorised Occupants) Amendment Act, 
1980 (61 of 1980) under the control of the 
Secretariat of either Houseof Parliament for 
providing residential accommodation to any 
member of the staff of that Secretariat; 


 
(2) any premises belonging to, or taken on 


lease by, or on behalf of,-- 
 


(i) any company as defined in section 
3of the 3 [the Companies Act, 2013 (18 of 
2013)], in which not less than fifty-one per 
cent. of the paid-up share capital is held by 
the Central Government or any company 
which is a subsidiary (within the meaning of 
that Act) of the first-mentioned company; 


 
(ii) any corporation (not being a 


company as defined in section 3 of the 3 [the 
Companies Act, 2013 (18 of 2013)], or a 
local authority) established by or under a 
Central Act and owned or controlled by the 
Central Government; 
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 [(iii) any company as defined in 
clause (20) of section 2 of the Companies 
Act, 2013 (18 of 2013) in which not less 
than fifty-one per cent. of the paid up capital 
is held partly by the Central Government 
and partly by one or more State 
Governments and includes a company which 
is a subsidiary (within the meaning of that 
Act) of the first-mentioned company and 
which carries on the business of public 
transport including metro railway. 


Explanation.-For the purposes of this 
item, "metro railway" shall have the same 
meaning as assigned to it in clause (i) of 
sub-section (1) of section 2 of the Metro 
Railway (Operation and Maintenance) Act, 
2002 (60 of 2002); 


(iiia) any University established or 
incorporated by any Central Act,]; 


(iv) any Institute incorporated by the 
Institutes of Technology Act, 1961 (59 of 
1961); 


 [(v) any Board of Trustees or any 
successor company constituted under or 
referred to in the Major Port Trusts Act, 
1963 (38 of 1963);] 


(vi) the Bhakra Management Board 
constituted under section 79 of the Punjab 
Reorganisation Act, 1966 (31 of 1966), and 
that Board as and when re-named as the 
Bhakra-Beas Management Board under sub-
section(6) of section 80 of that Act,  


 [(vii) any State Government or the 
Government of any Union territory situated 
in the National Capital Territory of Delhi or 
in any other Union territory, 


(viii) any Cantonment Board 
constituted under the Cantonments Act, 
1924 (2 of 1924); and]” 


 


17.  There is another reason, not to keep the 
Railways under an Act of public premises, as provided 
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under Sub-section (e) of Section 2 of the Public 
Premises Act of 1971, for the reason being, that the 
Legislature by virtue of the powers vested with it under 
Article 246 of the Constitution of India, has 
independently dealt with the Railways  and had 
included it in List 1 Entry 22, which happens to be an 
independent body, which is directly under the control of 
the Government of India and it is neither a local body 
or public corporation to be covered by the definition 
provided under Section 2 (e) of the Act of 1971.  


 
18.  There is another reason for not to accept the 
argument, extended by the learned Senior Counsel for 
the applicant about the applicability of the provisions of 
the Act of 1971.     The Government of India, Ministry 
of Railway, has issued a Circular, being Circular No. 
2001/LML/14/1 dated 5th April, 2004, whereby, in 
pursuance to the directives of the Secretariat to the 
Ministry of Urban Development, it has been provided, 
that the guidelines issued by the Urban Development 
and the Gazettes of India, it prevents an arbitrary use of 
power to evict a genuine tenants from the public 
premises under the Act of 1971.  Hence, it applies only 
to public sector undertaking and financial institution, 
but it would not apply to the Railways.  The relevant 
provisions as laid down by the aforesaid directives of 
Government of India dated 5th April, 2004, is extracted 
hereunder:- 


 


“... It is clarified that the Guidelines issued by 
M/o Urban Development vide Resolution dt. 08.06.02 in 
the Gazette of India, to prevent arbitrary use of the 
powers to evict genuine tenants from public premises 
using PPE Act, 1971, applies only to the Public Sector 
Undertakings / Financial Institutions, and do not apply 
to the Railways.”  


 


19.  In that eventuality, since the Railways itself 
has got a different legal entity under the Constitutional 
mandate as provided under Article 246 of the 
Constitution of India, and since it will not fall within 
the domain of being a public premises, as defined under 
Section 2 (e) of the Act of 1971, the property, which is 
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unauthorisedly occupied and belonging to the Railways, 
the provisions of the Public Premises Act of 1971, 
would not be applicable, and that is why, it was 
admittedly a rightful case which was argued by the 
learned counsel for the applicant as observed in the 
judgment of 22nd November, 2019, that the provisions 
of the Act of 1971, would not apply over the property, 
which they were occupying more than a decade prior to 
1971.  


 
20.  In that eventuality, this Court is of the 
considered view, that there cannot be a modification as 
prayed for to an admitted case, which was projected 
before the Division Bench.  


 
21.  Hence, the Modification Application, lacks 
merits and the same is accordingly rejected.  


 
    (Ramesh Chandra Khulbe, J.)  (Sharad Kumar Sharma, J.) 


                        31.10.2022                            31.10.2022” 
 


96.  Reverting back to the principal issue. In 


compliance thereto, two paper publication of wide circulation 


in Haldwani were made in this Writ Petition (PIL), and the 


Court was thereafter in receipt of the following Intervention 


Applications, which are detailed hereunder:- 


 


 “Office Report.  


Most respectfully, it is submitted that in 


compliance of the oral directions of your goodself with 


regard to furnishing the details of applications pending 


in Writ Petition (PIL) No. 30 of 2022 titled as “Ravi 


Shankar Joshi v/s UOI and others, the desired 


information is as under :- 
S. 
No. 


List of 
Intervention 
Application 
No. 


Name of 
counsel 


Intervener’s name  Volume Page 
No. 
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1. I.A.3/2022  
dt 05.04.2022 


Sri Sandeep 
Tiwari (Ad.) 


Sri Sharafat Khan 
& Ors. 


Vol-I 79-193 


2. I.A.5/2022  
dt 10.05.2022 


Sri Vinay Bhatt 
(Ad.) 


Sri Murslin 
Ahmed & Ors. 


Vol-II 194-349 


3. I.A.6/2022  
dt 06.06.2022 


Sri Kurban Ali 
(Ad.) 


Ziarat Committee Vol-II 350-377 


4. I.A.7/2022  
dt 06.06.2022 


Sri Kurban Ali 
(Ad.) 


Sri Atik Shah Vol-II 378-423 


5. I.A.8/2022  
dt 06.06.2022 


Sri Kurban Ali 
(Ad.) 


Sri Rehmat Khan Vol-III 426-473 


6. I.A.9/2022  
dt 06.06.2022 


Sri Ahrar Baig 
(Ad.) 


Sri Nazakt 
Hussain  


Vol-III 374-679 


7. I.A.10/2022  
dt 09.06.2022 


Sri M.K. Ray 
(Ad.) 


Ms. Noorjahan  Vol-III 680-723 


8. I.A.11/2022  
dt 10.06.2022 


Sri Sanpreet 
Singh Ajmani 
(Ad.) 


Sri Jubaida 
Begum & Ors. 


Vol-IV 724-821 


9. I.A.13/2022  
dt 10.06.2022 


Sri Piyush Garg 
(Ad.) 


Sri Abdul Mateen 
Siddiqui 


Vol-IV 944-
1129 


10. I.A.15/2022  
dt 14.06.2022 


Sri Mohammad 
Umar (Ad.) 


Sri Aftab Alam & 
Ors. 


Vol-IV 822-
943” 


 


97.  We have reached to a stage, where in compliance 


of the spirit of the judgment of the Hon’ble Apex Court, that 


the occupants are required to be heard prior to taking any 


coercive action to oust them from their illegal occupancy 


from the railway land, we have to deliberate upon the second 


question, which we have formulated in the introductory 


paragraph of today’s judgment, i.e. “individual rights of the 


applicants / interveners”. 


   


98.  In continuation thereto, this Court has been in 


receipt of various Intervention Applications, the details of 


which, have been given in the aforesaid paragraph, and are 


now being dealt by this Court individually. 


 


99.  Intervention Application No. 3 of 2022 


  This Application has been preferred by as many 


as 11 occupants. Almost all the occupants have contended, 


that out of 11 occupants, the applicant Nos.1 to 7, are under 
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in an Appeal before the District Judge, under the provisions 


of the Public Premises Act of 1971, against the orders of the 


Prescribed Authority.  


 


100.  The fact, which has been revealed therein is, that 


the applicant Nos. 8  to 11  of the said Intervention 


Application have accepted the propriety of the orders of the 


Prescribed Authority, directing their eviction from the 


Railways land, as they have not preferred any Appeal against 


the said respective order of eviction.  


 


101.  In that eventuality, apart from the fact for the 


reasons recorded earlier, that we are of the view, that the 


provisions of the Public Premises Act of 1971, would not 


apply, but even then if remotely, if it is taken otherwise, than 


too, no defence is available atleast to applicant Nos. 8 to 11 


of Intervention Application No. 3 of 2022, because they are 


not the appellants before the Superior Court, and they have 


already been determined as to be unauthorised occupant, 


which has been accepted by them.  


 


102.  Invariably, all the applicants to this Intervention 


Application, which has been filed by them under the affidavit 


of Mr. Sarafat Khan, they had come up with the case, that 


they are occupying the land which is in their respective 


possession for last over 50 years.  Merely being in an 


uninterrupted possession for last over 50 years, as claimed, 


that in itself, will not mature their legal rights to continue 


with possession, owing to the legal bar created by the 


Government’s Order / Office Memorandum of 17th May 
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1907, as well as by the provisions of Nazul Manual itself as 


contained under Rule 1 to be read with Rule 59 and 61. 


 


103.  The applicants have contended by filing the 


intervention application, along with the lease deed, which 


was said to have been executed in their favour in relation to 


the nazul land. They claimed that the lease which was thus 


executed in favour of one Mr. Abdul Hameed on 22nd July, 


1940. It was contended, that under the strength of the lease 


deed of 22nd July, 1940, the principal lessee, Abdul Hameed, 


had further divided the property by an acclaimed oral 


partition, which took place between Mr. Hussain Baksh and 


Mr. Abdul Hameed, and as a consequence of death of Mr. 


Hussain Baksh, it is contended, that the land so later stood 


vested with Mr. Irshad Hussain.  


 


104.  This question about the respective rights claimed 


by the interveners under the strength of the lease deed of 22nd 


July, 1940, is not sustainable for the following reasons : 


 


i) For the reasons  already recorded above, that 


the land thus leased is not a nazul land; 


ii) The said document of claimed right has been 


mentioned by the applicants as to be a lease, 


admittedly, which was not registered, as per its 


terms. 


iii) It was in violation of the Nazul Rules itself. 


vi) It was never remained after expiry of its terms.  
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105.  The lease in all its legal textual implications, will 


have its implications from the lease as it has been defined 


under Chapter V, Section 105 of Transfer of Property Act of 


1882. The relevant provisions is extracted hereunder :- 


 


“105. Lease defined.—A lease of immoveable 
property is a transfer of a right to enjoy such property, 
made for a certain time, express or implied, or in 
perpetuity, in consideration of a price paid or 
promised, or of money, a share of crops, service or any 
other thing of value, to be rendered periodically or on 
specified occasions to the transferor by the transferee, 
who accepts the transfer on such terms.  


Lessor, lessee, premium and rent defined.—The 
transferor is called the lessor, the transferee is called 
the lessee, the price is called the premium, and the 
money, share, service or other thing to be so rendered 
is called the rent.” 


 


106.  On a simplicitor reading of the definition of the 


“lease”, in relation to an immovable property, it is limited to 


a transfer of right to enjoy a property, for such specified time 


as expressed in the deed of lease itself. The Legislature, when 


in its wisdom, it has used the word “right to enjoy”, it 


specifically limits the rights to enjoy the occupancy given 


under the strength of the terms of lease, in lieu of the rent 


settled to be paid, which would be termed as premium, it 


would never be a deed of transfer of title or ownership, but, 


Section 105 of the Transfer of Property Act, in relation to the 


land covered under lease itself, does not grant a title or 


ownership of the immovable property, which is the subject 


matter of lease. 
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107.  Hence too, because of the provisions contained 


under Section 105 of the Transfer of Property Act, the 


applicants, who claim their right by lease of 22nd July, 1940, 


the rights, if at all is sustainable, would be limited to a right 


of enjoyment only, limited by the terms of deeds. 


 


108.  The dichotomy of the lease, which is invariably 


the basis of the claim of the applicants to the Intervention 


Application,  as well as, to the other Intervention 


Applications, which would be discussed hereinafter, it 


becomes necessary to extract second part of the lease itself, 


which is extracted hereunder :- 


 


“TO HOLD (which would not be a transfer of 
title or ownership) the said premises unto the lessee for 
the term of Thirty (30)  years (i.e. for fixed terms) from 
the day of Registration (which was a mandatory 
condition) RENDERING THEREFOR during the said 
term the yearly rent (i.e. its a fixed regular amount to 
be paid is not transfer) of Rs. 1/8/-clear of all 
deductions by equal half-yearly payments on the 1st day 
of April and the 1st day of October in each year at the 
office of the President N.A.C. Haldwani or at such 
other place President N.A.C. may from time to time 
appoint in this behalf the first of such payments to be 
made on the day 1st day of April/ October next AND the 
leasee doth hereby covenant with the Governor during 
the said term he will pay the yearly rent hereby 
reserved on the days and in the manner hereinbefore 
appointed AND ALSO will pay and discharge all rates 
taxes charges and assessments of every description 
which are now or may at any time hereafter be assessed 
charged or imposed upon the said premises or the 
buildings to be erected thereon or the landlord or 
tenant in respect thereof AND ALSO will within 12 
calendar months next after the date of these presents at 
his expense and to the satisfaction of the President 
N.A.C. Haldwani in a good substantial and 
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workmanlike manner erect and complete on such parts 
of the said premises as are marked out on the plan 
hereto annexed a  dwelling-house and out-buildings 
according to a plan and elevation to be approved by 
such President N.A.C. which dwelling-house and out-
buildings shall be of value of the Rs. 500/- at least AND 
ALSO that no part of the NA.C external elevation or 
plan of such dwelling-house and out-buildings shall at 
any time be altered or varied from the original 
elevation or plan thereof without the written consent of 
such President /Board and no other building shall be 
erected on the said premises without the like consent.” 


 


109.  The lease deed, which was executed under    


Form-B, its language in itself, would have a contextual 


implication and binding too between the executors, that the 


premises was handed over for a fixed period specified 


therein, and the determination of the length of the period of 


occupancy, would be as provided under the terms of the 


lease, was subjected to a rider attached to it, that the lease 


would come into effect only “from the date of 


registration”. Meaning thereby, to bring the lease deed in 


existence, to have its legal reckoning, the condition precedent 


was its “registration”.  The applicants to the present 


Intervention Application, its’ no one’s case, ever pleaded or 


argued, that the aforesaid lease of 22nd July, 1940, was ever 


got registered by the principal lessee, in whose favour, the 


deed was said to have been executed.  


 


110.  In that eventuality, this Court is of the view, that 


in fact, no legally sustainable document of creation of right 


took its birth and that too in relation to an immovable 


property in the absence of its mandatory registration, which 


was a condition precedent accepted by the principal lessee for 
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the transfer of right of enjoyment of an immovable property, 


given under the term of lease. No where in the Intervention 


Application, there is a pleading to the said effect, that the 


lease of the nazul land allegedly executed on 22nd of July, 


1940, was ever got registered, even by the principal lessee. 


 


111.  Another important aspect is that, on scrutiny of 


the lease deed, it would show, that this document, which has 


been filed by the applicants is in-part, because the property, 


which was said to have been divested to them under the said 


terms of the lease deed was a property, which was 


demarcated by the respective maps, which was appended to 


the said lease deed itself, which was part of the lease deed 


itself, where the delineated property was shown by the red 


colour.  


 


112.  In fact, the Intervention Application, where the 


lease deed has been filed, there is no such map, which was 


filed, which was otherwise the part of the lease deed, which 


has been appended which could have been facilitated to 


determine, upto what extent, they were given the right of 


enjoyment of the alleged leased property, and in that 


eventuality, their extent of right of enjoyment cannot be 


determined, though being none, by this Court, and the 


applicants, for the reason best known to them, would have to 


answer themselves, as to what was their intention of not 


annexing the map, which was the part of the lease deed, 


which could thereby have facilitated the determination of 


extent of rights of enjoyment created in their favour. 
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113.  There is another important aspect, that the part of 


the lease deed, which has been extracted above, it was legally 


required to take its birth from the date of it’s registration and 


was directed to continue for a period of 30 years. The very 


inception of right for determining the cut-off period of 30 


years would have commenced, had the lessee got the deed 


registered.  In that eventuality, since the very inception of 


right of enjoyment of property was lacking in the absence of 


registration, the length of right of enjoyment for 30 years 


cannot be determined, when the document itself was not 


having any legal existence in the eyes of law. 


  


114.  Be that as it may. There would be another aspect, 


which requires to be considered. That even let us for the time 


being presume, that the lease hold right was if at all created 


for a period of 30 years, commencing from, according to the 


perception of the applicants from 22nd July, 1940, but the life 


of the same was to continue only for the specified period of 


30 years, which has admittedly expired much earlier, and it is 


not the case of the applicants in their Intervention 


Application, that they had ever applied for the renewal, as no 


supporting renewal deed has been placed on record.  


 


115.  The interveners have also come up with the case, 


that one Mr. Mohd. Arif, who was said to have been residing 


over the land for more than 50 years, had transferred his 


rights to one Mr. Sarafat  Hussain, whose wife Nazma Pareen 


had yet again transferred the land to one Mr. Mohd. Shafiq, 


and thereafter, Mohd. Shafiq, is said to have sold the land to 
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Mr. Mohd. Arif, who transferred the land to his wife Shayda 


Parveen.  


 


116.  In fact, all these conveyances, which have been 


referred to in the Intervention Application in para 6, cannot 


be accepted, owing to the fact, that there are no supporting 


documents to substantiate the validity of the transfer, as 


claimed by the interveners.  There is no specific date pleaded, 


on which, the alleged conveyance was made, and in what 


manner and with what conditions, and furthermore, by way 


of repetition, when the applicants’ case is, that they were the 


lessee under the lease deed of 22nd July, 1940, which would 


fall to be within an ambit of Section 105 of the Transfer of 


Property Act, whether at all, any right of conveyance of the 


property ever vested with the applicants to the Intervention 


Application or even to their predecessors. 


 


117.  In the PIL, when the aspect of demarcation of 


land was debated upon by the parties,  the Court had 


appointed an Advocate Commissioner, who had submitted 


his report on 24th November, 2014. The said report and the 


Joint Survey Report of demarcation, as it has been referred to 


in above paragraphs, which has been placed on record in 


Volume-26 of the PIL No. 178 of 2013, none of the 


applicants have ever filed any objection, either to the 


principal report of the Advocate Commissioner or to the Joint 


Inspection Report, as submitted by the joint team of Railways 


and the Revenue Authorities on 7th April, 2021. 
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118.  In that eventuality, and these circumstances, in the 


absence of there being any objection submitted by the 


applicants to the two inspection reports, when the propriety 


of which, was not disputed by the applicants, the presumption 


would be, that they would be estopped from raising any 


contention to the contrary, that there was no demarcation 


made, which could have at all created any obstacle in 


proceeding with for taking of an action under Section 147 of 


the Railways Act. 


 


119.  The provisions contained under Section 147 of the 


Railway Act, will have precedence over general law since 


being a Special Statute, having a self-contained provisions of 


eviction and to deal with the unauthorized occupants of the 


railway land, which already stands established by the revenue 


entries and also, by Joint Inspection Report, there cannot be a 


borrowing of the provisions for proceeding to evict 


unauthorized occupants by resort to the proceedings under 


the general law of Public Premises Act of 1971. 


 


120.  In that view of the matter, and coupled with the 


decision rendered by this Court on the Modification 


Application, which has been made as part of this judgment, 


the Intervention Application preferred by Mr. Sarafat Khan, 


along with ten others is not sustainable. 


 


121.  There is, yet another important aspect, which too 


has to be considered, that the interveners to this Application 


even before the application itself, could have been heard or 


considered on its merit are said to have filed their written 
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statement in support of their Intervention Application. The 


question, would be, as to whether their written submission, in 


support of the Intervention Application, could at all be 


considered until and unless, the intervention application itself 


was addressed by the parties or their counsel on its merit, and 


until and unless, the Court itself calls upon the applicants to 


file the written submission, because otherwise the language 


of the provisions contained under Order 18 Rule 2 of the 


CPC, the provision which, is extracted here under :- 


“2. Statement and production of evidence.- (1) 
On the day fixed for the hearing of the suit or on any 
other day to which the hearing is adjourned, the party 
having the right to begin shall state his case and 
produce his evidence in support of the issues which he 
is bound to prove. 


(2) The other party shall then state his case and 
produce his evidence (if any) and may then address the 
court generally on the whole case. 


(3) The party beginning may then reply generally 
on the whole case. 


(3A) Any party may address oral arguments in a 
case, and shall before he concludes the oral 
arguments, if any, submit if the Court so permit 
concisely and under distinct headings written 
arguments in support of his case to the Court and 
such written arguments shall form part of the record.” 


122.  The submission of the written arguments on 27th 


April, 2022, by the applicants, could not have been taken into 


consideration by us in the absence of there being a prior leave 


granted by the Court to the applicants to file written 


arguments. Thus, for the reasons assigned above, while 


dealing with the Intervention Application No. 3 of 2022, 


coupled with the totality of controversy already discussed 
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above, the applicants do not have any existing sustainable 


legal right to continue to occupy the land, of which, no title 


ever stood vested with them in accordance with law, which 


could have conferred them with a right to deal with the 


property, because it is a settled principle of law, that the 


successors in possession of the immovable property will not 


derive or acquire any additional right, than what their 


predecessors were having. 


 


123.  The respective right, which has been claimed by 


the interveners, apart from the present interveners, is almost 


similar to the other Intervention Applications, which are 


being dealt hereinafter. 


 


124.  It had been no one’s case at any point of time 


from the perspective, as to what impact would be the 


provisions contained under Rules 59 and 61 of the Nazul 


Rules, will have in relation to the respective lease deeds, 


which were said to have been executed in relation to the 


nazul land prior to the enforcement of the Public Premises 


Act of 1971. 


 


125.  Apart from all intricacies, which has already been 


dealt with, this Court is of opinion, that the lease in relation 


to even of a nazul land, adjoining the Railway Station, cannot 


be said to have been validly executed in the absence of there 


being a strict compliance of Rules 59 and 61 of the Nazul 


Rules, because the Nazul Rules itself, which finds its 


reference in the Office Memorandum of 19th May, 1907, 


refers to the application of certain Rules, as provided therein. 
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The reference of those Rules in the Office Memorandum of 


19th May, 1907, will itself make the Nazul Rules, applicable 


according to the case of the interveners themselves. 


 


126.  In that eventuality, the implications of Rules 59 


and 61 of the Nazul Rules, cannot be eradicated to be applied 


in relation to the respective leases, which are subject matter 


of consideration in each of the Intervention Application, 


when neither it is a case pleaded, nor it is a case reflected 


from the interpretation of the lease deeds, that ever prior to 


its respective execution, at  any point of time, Rule 59 of the 


Nazul Rules, which provided a restriction, that no sale or 


lease of a nazul property, adjoining to the Railway Station 


could be made without a prior consultation, sanction  and 


permission of the railway authorities.  


 


127.  Beside it, the restraint of construction amongst 


such nazul land adjoining to the railway station too required a 


prior permission / sanction from the Railway Authorities. In 


none of the leases or not even a case pleaded by the 


interveners, it is their case, that ever the intention of Rules 59 


and 61 of the Nazul Rules, was ever met with by the 


applicants / interveners at the stage, when the principal lease 


deed (though barred by law) was ever taken by them from the 


competent authorities of the Railways. Hence too, the lease 


will not give any life to the present applicants. 


 


128.  Thus, all the conveyances, the philosophy of oral 


partition are not legally sustainable, and admittedly when, the 


applicants have not controverted, to the contents of the report 
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of demarcation, it would be deemed, that they have accepted 


its propriety, which they cannot dispute as of now.  Thus, the 


Intervention Application, being based upon a misconceived 


principle, cannot be read as a document which would be at all 


creating their rights  


 


129.  One of the aspects, while dealing with the 


Intervention Application, which is required to be considered, 


is that when as against the rejection of the Review 


Application, which was surprisingly preferred by the State 


was decided by the judgment of 10th January, 2017, when the 


matter was carried before the Hon’ble Apex Court in SLP 


(Civil) No. 1533 – 1535 of 2017, and when the matter 


thereafter was adjudicated by the Hon’ble Apex Court  by the 


judgment of 18th January, 2017, the Hon’ble Apex Court, has 


left it open that any person who is aggrieved can file an 


appropriate application in the then pending earlier Writ 


Petition (PIL) No. 178 of 2013. The present Intervention 


Application is silent, as to whether the applicants to the 


present Intervention Application, had at all, moved any 


application in pursuance to the said judgment of the Hon’ble 


Apex Court, prior to the cut-off provided therein as 13th 


February, 2017. 


 


130.  Another important question, which the interveners 


have attempted to venture into to denounce their right and 


title over the railway land, in question, apart from the fact, 


that it stands negated by the inspection report and the joint 


demarcation made by the Revenue and Railway Authorities,  


and the revenues entries, which has been made as part of the 
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record of the present judgment itself shows, that the land did 


stood recorded in the name of Railways since having vested 


with the Railways as per the bandobasti of 1959-1960. 


 


131.  Intervention Application No. 5 of 2022 


  This Intervention Application has been preferred 


by as many as five applicants, is yet again almost based on an 


akin right. However, this intervention application would be 


marginally distinguishable because they have raised an 


objection, qua the report of the Advocate Commissioner in 


the present Intervention Application filed in the Writ Petition 


(PIL) No. 30 of 2022.  


 


132.  The question would be here, as to whether the 


interveners of this Application, could at all now, at this 


belated stage, can at all raise objection to the Advocate 


Commissioner Report and the Joint Inspection Report already 


submitted and accepted in the earlier Writ Petition (PIL), 


which was closed by the orders of this Court. The appropriate 


stage for the interveners, when they could have filed their 


objection, would have been at the stage when the Writ 


Petition (PIL) No. 178 of 2013 was pending. The closure of 


the earlier PIL, would rather be a closure of their opportunity 


to object to the Advocate Commission or Joint Commission 


Report of demarcation, which were already made part of 


judicial proceedings, as their liberty stood closed, when the 


PIL itself was decided on 16th March 2022. 


 


133.  The advantage, which the applicants to the present 


Intervention Application, are attempting to derive is from the 
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dismissal of Review of the State, by the judgment dated 27th 


January 2019. In fact, since the applicants were not the 


review applicants, which was preferred in the earlier PIL, 


they cannot under the shadow of the review preferred by the 


State claim any right to the contrary over the land in 


question.  


 


134.  The applicants have primarily concentrated for 


substantiating their rights on the premises, that there was no 


inspection and no demarcation of the land.  In fact, this plea 


of theirs’ is contrary to the earlier order passed in the PIL No. 


178 of 2013 on 24th March, 2021 and 7th April, 2021, when 


the learned Chief Standing Counsel, was directed by the 


Division Bench, to place the report on record, and in 


compliance thereto, the demarcation report, which  was 


placed on record was taken on record, neither the 


demarcation report nor the order passed by the Division 


Bench on 24th of March, 2021 and 7th April, 2021, was ever 


put to challenge by the applicants or for that matter by any 


one, before the Hon’ble Apex Court and thus, at this stage, 


they cannot be permitted to take the liberty to raise the plea 


by way of an objection about the effect of non demarcation, 


which otherwise is contrary to the records. 


 


135.  The interveners to this application have attempted 


to argue their Intervention Application from the perspective, 


that as to whether, the subsequent PIL, i.e. PIL at hand, was 


at all tenable.  In fact, this Court is not required to venture 


into that aspect, particularly in the light of the fact when the 


earlier Division Bench had already granted the liberty to the 
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petitioners to file fresh Writ Petition (PIL) on the similar 


question, with better facts, on the aspect of unauthorized 


occupancy of the applicants over the land, in question, as 


would be apparent from the judgment of 16th March, 2022. 


 


136.  In this Intervention Application too, the 


contention of the applicants, that it was not a land, which 


belongs to the Railways, apart from the fact, that the reasons 


already discussed above, is a fact which is not accepted by 


the Court. But in this application too, the applicants have yet 


again had made reference to a similar nature of lease deed, 


which was alleged to have been executed, on the basis of its 


renewal, as executed in “Form-C” on 27th January, 1975. If 


paragraph “one” of the said  renewal deed is taken into 


consideration, the terms of renewal were specifically 


remarked to be under the same terms and conditions of the 


principal lease deed, which was executed earlier in favor of 


one Mr. Rafiq Siddiqui and Mr. Siddiqui Hussain, both sons 


of Mr. Haji Abdullah. This renewal deed would too, have no 


relevance for the reason being, that as per para-1 of the said 


lease deed, the renewal deed itself was directed to be 


governed by the same terms and conditions of the principal 


lease and was made effective w.e.f. 9th October, 1971, the 


extended period for which, the renewal was made has already 


expired, and it was not renewed nor its a case that it was 


renewed.  In that eventuality, the life of the said deed has also 


met with its legal death.  Apart from it, no valid right over 


the leased land of the railways could have been conferred, for 


the reason discussed earlier while interpreting the lease deed, 
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while dealing with the Intervention Application No. 3 of 


2022. 


  


137.  Another limb of argument of the present 


applicants in the present Intervention Application, has been 


on the basis of the alleged sale certificate dated 18th July, 


2003, which they contend, that it was a freehold certificate 


issued under Rule 19 (16), under the Rules as framed under 


Section 20 of the Displaced Persons (Compensation and 


Rehabilitation) Act of 1954. If this sale certificate itself is 


taken into consideration, which would be obviously for nazul 


land, where the property has been marginally defined under 


the Schedule of property as given therein, the precincts of 


which, describes the property as to be adjoining to the 


Railway Line, and not even this, the sale certificate in itself 


will not confer a right or a title, because the said sale 


certificate too contained a stipulation, that in relation to the 


land, for which, deed has been executed, the same was 


required to be registered, which was never got registered, nor 


its the case of interveners, it was ever registered.  


 


138.  In support of the aspect of registration, the learned 


Counsel has annexed as Annexure-12 to the Intervention 


Application, without annexing the registered original sale 


deed on record.  The said sale deed, which was said to have 


been executed by one Mr. Damodar Das, has observed, that 


the right was created in his favour by virtue of the sale 


certificate, which was executed in favour of the seller of the 


property on 18th July, 1963. The deed, which the applicants 


are referring to, as to be a sale deed, if the said document 
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Annexure-12 to the Intervention Application, is considered, 


in fact, it is nothing but only an understanding, which was 


arrived at between Mr. Damodar Das, in whose favour the 


sale certificate was said to have been executed, who has 


expressed to sell the property for the consideration referred to 


therein, and had intended to transfer it on the basis of the 


registration. It is not a case of the applicants, that in 


pursuance to the Annexure-12 to the Intervention 


Application, ever sale deed was executed and registered, and 


further it is not the case of the present applicants, that the 


sales certificate, which contained a condition of its 


mandatory registration was ever got registered as per the 


provisions of the Act No. 44 of 1951.  


 


139.  Apart from it, the said document will in itself be a 


deed of conveyance, because it specifically makes an 


observation, that out of the total sale consideration of            


Rs.3,500/-, only Rs.500/- was transferred as an earnest 


money, and as per the terms of the agreement, which the 


applicants are reading it as to be a deed of conveyance, the 


balance of Rs.3,000/- was yet required to be transferred at the 


stage of execution of the sale deed. If this be the condition of 


the document, which the applicants refer it as to be a sale 


deed, it cannot be treated as to be a sale deed, until and 


unless, according to them only there is a complete transfer of 


consideration, and particularly once the deed refers that the 


balance sale consideration will be transferred at the time of 


registration of the deed, the said document cannot be treated 


as to be a deed of conveyance transferring a right, even 


according to their own case, because it was only an 
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expression to execute a sale deed in future, after fulfilment of 


certain preconditions given in the deed, Annexure-12 to the 


Intervention Application. 


 


140.  It is not the case pleaded of the interveners, that 


ever in pursuance to the Annexure-12 to the Intervention 


Application, the sale deed was ever got executed.   Besides 


this, when the title of the seller itself was defective, it is not a 


case pleaded that the sale certificate was ever registered, as 


allegedly executed under any Act of 1954, particularly, when 


the original sale deed has not been placed on record, as 


argued in the light of Annexure-12 to the Intervention 


Application, which for all practical purposes, would be only 


an understanding to transfer in future, and would not be a 


transfer itself as defined under Transfer of Property Act, 


under its Section 5 to be read with Section 6 of the Act of 


1882.  


 


141.  If the Intervention Application is considered itself, 


it is observed by the applicants that  Mr. Damodar Das, the 


alleged executor of agreement of sale, (Annexure-12) to the 


Intervention Application, is said to have executed the deed in 


favour of one Smt. Shahjahan Begum on 20th August, 1963. 


Smt. Shahjahan Begum, admittedly has met with the sad 


demise.  Thereafter, she was succeeded by two sons, Mr. 


Mohd. Ilyas and Mr. Mohd. Hussain. Unfortunately, the 


divesting of rights, if any, by succession in favour of the 


successors of late Smt. Shahjahan Hussain, in who’s favour 


the agreement of sale Annexure-12 was executed, are not the 


interveners to the present application. 
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142.  Another important aspect, which has to be 


referred is that the applicants would have no right over the 


property, in question, because the manner in which, they are 


interpreting (Annexure-15) to their Intervention Application, 


as to be a copy of the record of the Nazul Department of 


Nagar Nigam Haldwani, in fact, is a misnomer and a 


wrongful interpretation to the said document for an ulterior 


motive, because if the title of Annexure-15, which the 


applicants claim to be a record of rights in the nazul register 


is considered, its bad because the said document itself is 


titled as, “application for lease of a plot of nazul land in 


Haldwani notified area”. 


 


143.  In that eventuality, this document cannot be said 


to be a record of rights of nazul  land in the Nagar Nigam, but 


rather an application only for a grant of future lease. 


 


144.  Lastly, the applicants have submitted, that they 


had a right over the property on the basis of the revenues, and 


other taxes, which they have been depositing with the 


Municipal Board, as well as the Revenue Department, in 


relation to the house tax and water taxes and the mutation 


order, in itself, is a settled law, that merely recording of a 


name of the person in the revenue records or payment of 


revenues by the occupants of the land, does not confer title. 


This has what has been consistently settled by the judgment 


of the Hon’ble Apex Court, as reported in 1997 (1) ACJ 435, 


Sankalchan Jay Chand Bhai Patel and others Vs. 
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Vithalbhai Jay Chand Bhai Patel and others.  Para 7 of the 


said judgment is extracted hereunder :- 
 


“7.It is settled law that mutation entries are only 
to enable the State to collect revenues from the persons 
in possession and enjoyment of the property and that 
the right, title and interest as to the property should be 
established de hors the entries. Entries are only one of 
the modes of proof of the enjoyment of the property. 
Mutation entries do not create any title or interest 
therein. Therefore, the view taken by the learned single 
Judge, with due respect, is not correct in law. The civil 
suit is clearly maintainable. The High Court rightly 
granted injunction restraining the appellants from 
alienating the land. Even otherwise, section 52 of the 
Transfer of property Act lis pendence always stands in 
the way of purchaser of the land subject to the result in 
revision.” 


 


145.  In yet another judgment as reported in 1998 (1) 


ACJ 43, Balwant Singh and another Vs. Daulat Singh 


(Dead) by Lrs. and others, the Hon’ble Apex Court has held 


in para 21 and 27 as under :- 


“21. We have considered the rival submissions 
and we are of the view that Mr. Sanyal is right in his 
contention that the courts were not correct in assuming 
that as a result of mutation no. 1311 dated 19.7.54, 
Durga Devi lost her title from that date and possession 
also was given to the persons in whose favour mutation 
was effected. In Smt. Sawarni's case, Pattanaik J., 
speaking for the Bench has clearly held as follows:- 


"7....Mutation of a property in the revenue 
record does not create or extinguish title nor has 
it nay presumptive value on title. It only enables 
the person in whose favour mutation is ordered to 
pay the land revenue in question. The learned 
Additional District Judge was wholly in error in 
coming to a conclusion that mutation in favour of 
Inder Kaur conveys title in her favour. This 
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erroneous conclusion has vitiated the entire 
judgment." 
 


27.  In the circumstance, we are of the opinion 
that the trial court erred in assuming that by Mutation 
No. 1311, the widow divested herself of the title to the 
suit property by treating the mutation as gift and 
conveying title. Further it has not applied uniform test 
in appreciating the mutation entries. In one place, the 
trial court has accepted mutation entries in toto even 
for conveying title but in the other place, the trial court 
was no prepared to accept the mutation entries by 
expressing some doubt about it. It is to be state that this 
court in Gurbaksh Singh v. Nikka Singh (1963 Supp. (1) 
SCR 55) has held that entries in mutation must be taken 
as correct unless the contrary is established. Here the 
trial court has shifted the burden on the appellants to 
prove the entries as correct. The trial court has failed 
to apply the same yardstick that it has applied to 
Mutation No. 1311 to Mutation No. 1348. Assuming for 
the sake of arguments, that Mutation No. 1348 was on 
the basis of misunderstanding of the judgment in the 
earlier proceedings, that having been allowed to 
remain unaltered without challenge, cannot be brushed 
aside as worth nothing. Anybody affected by such 
entries should have challenged the same as provide 
under the law. In the absence of that, the entries cannot 
be ignored. Be that as it may, we have already noticed 
that mutation entries do not convey or extinguish any 
title and those entries are relevant only for the purpose 
of collection of land revenue. That being the position. 
Mutation No. 1311 cannot be construed as conveying 
title in favour of Balwant Singh and Kartar Singh or 
extinguishing the title of Durga Devi in the suit 
property. Consequently, the title to the suit property 
always vested with the widow notwithstanding the 
Mutation No. 1311. Viewed in this manner, the decision 
in the earlier proceedings namely, decree in Suit No. 
194/55 even assuming operates as res judicata, will not 
be of any avail to the contesting respondents, 
(plaintiffs) in the present suit because the reliefs sought 
in the prior proceeding was for a simple declaration 
that the `mutation gift' of 1954 would not affect the 
reversionary rights of reversioners. As noticed already, 



https://indiankanoon.org/doc/51976/
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mutation entries will not convey or extinguish title in 
the property. Therefore, under Mutation No. 1311 
neither Balwant Singh and Kartar Singh acquired title 
nor Durga Devi's title in the property got extinguished. 
The earlier court proceedings did not and could not 
convey title in favour of reversioner, as the relief sought 
was for a simple declaration as mentioned above. If no 
title as such was passed on under the alleged `mutation 
gift', the limited right of the widow in the property 
would get enlarged on the coming into force of 
the Hindu Succession Act, 1956.” 


 


146.  That merely recording of name in the revenue 


record is not a document of title, but rather it would be read 


only for the purposes, as to who is the occupant, and who 


would be liable to pay revenues to the State. 


 


147.  The contention of the applicants in the present 


Intervention Application is in relation to the applicant No. 3, 


who claims that his grandmother Smt. Abida, was a 


purchaser from one Mr. Sardar Hukam Singh, by virtue of 


the sale deed dated 3rd May, 1960. The devolvement of right 


to the predecessors seller of Smt. Abida, was flowing from 


the right, which was given to Mr. Sardar Harnam Singh by 


the Custodian Department of Government of India, by the 


sale deed of 12th December, 1959. 


 


148.  If Annexure-17, which is the said document 


placed on record is taken into consideration, i.e. deed of 3rd 


May, 1960, in fact, it is a simpliciter narration of a fact not on 


a stamp paper nor being a registered document, which cannot 


be read in evidence for the purposes of treating it as to be a 


document of title. 



https://indiankanoon.org/doc/685111/
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149.  Once again the claim of right from Mr. Sardar 


Harnam Singh, is based upon the alleged proceedings of Case 


No. 83 of 2017, it was yet again a case for the purposes of 


getting the name recorded in the municipal records, which 


will not thereafter confer a right. 


 


150.  Intervention Application No. 6 of 2022   


 This Application has been filed by Ziarat 


Committee, through its President Mr. Aatik Shah, wherein, 


he has submitted to claim his rights on the basis of being an 


Office bearer of the alleged Ziarat Committee. The said 


application would be of no relevance, because as per the 


provisions contained under Societies of Registration Act, 


where the applicant claims his status as to be that of the 


Society, in relation to an immovable property, the provisions 


contained under Section 6 of the Societies Registration Act, 


would come into play, which is extracted hereunder :- 


 


“6. Suits by and against societies.—Every society 
registered under this Act may sue or be sued in the 
name of the president, chairman, or principal secretary, 
or trustees, as shall be determined by the rules and 
regulations of the society and, in default of such 
determination, in the name of such person as shall be 
appointed by the governing body for the occasion:  


Provided that it shall be competent for any person 
having a claim, or demand against the society, to sue 
the president or chairman, or principal secretary or the 
trustees thereof, if on application to the governing body 
some other officer or person be not nominated to be the 
defendant.” 
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151.  Section 6 of the Societies Registration Act of 


1860, specifically provides and rather makes it mandatory, 


that a judicial proceeding before a Court claiming a right 


over the immovable property by a Society or against it, can 


only be contested subject to the conditions, that the Society 


itself was a registered body as per provisions of Societies 


Registration Act of 1860. The Intervention Application No. 6 


of 2022, as filed by Ziarat Committee, they have contended 


to claim that in the capacity of being a Society, represented 


through its alleged President, Mr Aatik Shah, who has 


referred, that he was managing the affairs of a graveyard 


vested with the Society. On this ground, as to whether the 


Society, at all, had any vested right to manage the affairs of 


the graveyard, which was contended by the applicant of the 


Ziarat Committee, to be existing on Shreni 15 (3) Land, as 


recorded in the revenue records, could have only been legally 


agitated by him subject to the conditions, that the Committee 


itself was a registered body and hence in the absence of any 


registration, their Intervention Application, qua their rights 


claimed over the land lying in Khata No. 729, on which, they 


contend that there is a graveyard, and they contend that it is 


not a land of railways, and the same cannot be ventured by 


this Court on its own merit, because in the absence of there 


being any pleading, that the Ziarat Committee is a registered 


body, it will not have a legal status and would not be a legal 


entity and a juristic person. 


 


152.  Apart from it, the said Committee has come up 


with the case, that it was a Muslim graveyard, which was 


being managed on a nazul land, and that they have been in 
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possession over the said land for last more than 50 years. In 


support of their contention, they have made reference to the 


entries made in Pa Ka 11.  If  the entries therein are even 


taken into consideration, in fact, Pa Ka 11 itself, is a 


Mushtarka entry, which is recorded in every Partali year, as 


per the para A-82-A of the Nazul Manual, and Paaka 11, 


itself cannot be treated to be a document of title and that too, 


when the document itself runs contrary to the Intervention 


Application, where even Paaka 11, on which, the said 


reliance has been placed by the counsel for the interveners, 


records their name as to be in Khewat No.3, the ownership of 


which, has been shown to be of Railways.  


 


153.  This in itself explicitly shows, that when Pa Ka 11 


entry, apart from being a Partali entry, is not relevant for the 


purposes to confer a title. But their own document shows, 


that the two khasra Nos. 738 and 739, on which, the society 


was claiming its right, though without any authority of law, 


was a land which belongs to the railways, even as per their 


own records.  The intervener society, apart from placing 


reliance on Paaka 11, have contended that the railways has 


got no jurisdiction over graveyard being a public land, lying 


in Shreni 15 (iii), as per Chapter-7 para 124 of the Land 


Record Manual, their claim of right, the land to be a 


graveyard, and hence, they have got their right to continue 


their occupancy.  In the absence of there being any 


evidence of divesting of the land to the society in accordance 


with law, they would have no right over the land, which 


otherwise, in accordance with their own document, is a 


railways land. 
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154.  Intervention Application No. 7 of 2022   


  This Application has been preferred by Mr. Aatik 


Shah, in his individual capacity, who had earlier filed an 


Intervention Application No. 6 of 2022, though in the 


capacity of being a President of the Ziarat Committee. Yet 


again, this application which has been filed by Mr. Aatik 


Shah, claiming his right over the property allegedly occupied 


by him, is rather based upon a fact, that the house is existing 


on khasra No. 1454, Line No. 17, Banbhulpura. He claims his 


right by way of devolvement of right to him by way of 


succession.  


 


155.  This right, which was claimed, was yet again, on 


the basis of the certificate of sale No. 82 of 1961, which was 


said to be issued under Section 20 of the Displaced Persons 


(Compensation and Rehabilitation) Act, 1954. Even this sale 


certificate, if it is considered, in the East it records to be “a 


Utpadan Land and Railway Land in the East”.  If said 


challan of 7th February, 1961, is taken into consideration, it is 


with a rider, that the sale certificate in respect of the property 


described therein, lying in khasra No. 1454 / NV, which was 


said to have been purchased in auction, the said certificate 


would have got its legal and evidentiary existence subject to 


the conditions, as provided therein, that the said sale 


certificate was forwarded to the Registrar for its registration, 


and with the direction to get it registered.  Its not the case of 


the applicant that it was ever got registered. 
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156.  It is not the case of the applicant, that in 


pursuance to the said sale certificate of 7th February, 1961, 


ever the sale deed was ever got registered except for the fact, 


that they have placed on record the so-called receipt issued in 


their favour, allegedly depositing the amount for the purposes 


of registration of the sale deed, its only an offer for sale not 


the sale itself, as directed by the sale certificate of 7th 


February, 1961. We are of the view that, first of all, the 


condition precedent for conferment of right by sale 


certificate, would have been subject to the condition of 


consequential registration of the deed. Merely because of 


deposit of the amount, as it has been portrayed by the receipt 


book No. 24781, it does not show, that it ever stood 


correlated with the actual execution of the deed, and rather if 


that receipt is read in its precision, it is only an expression of 


deposit of earnest money.  


 


157.  In the absence of the principal deed having been 


registered or even placed on record, in pursuance to the 


certificate of sale dated 7th February, 1961, the applicant 


cannot be said to be the owner of the property, until and 


unless, the deed was conveyed and same was placed on 


record for its consideration. 


 


158.  Another aspect, which requires deliberation is, at 


this stage of the present PIL, is that the applicant has tried to 


make reference to the counter affidavit, which was filed by 


the State in PIL No. 178 of 2013. This Court is of the view, 


that the counter affidavit filed in the PIL No. 178 of 2013, 


since the Writ Petition (PIL) No. 178 of 2013, has been 
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closed without its adjudication on merits, leaving it open to 


the petitioner to file a fresh Writ Petition, the part of the 


pleading of the counter affidavit filed by the State in the said 


PIL cannot be extracted to be relied in the present case, as it 


would be a response to the pleadings of that Writ Petition 


only. 


 


159.  A very peculiar feature, which is essentially 


required to be referred is, that the applicant to the 


Intervention Application No. 7 of 2022, in para 14 to para 26, 


had claimed his right as to be a owner of the property, which 


was the subject matter of the sale certificate, as already 


discussed above, but no reliance could be placed on the 


contents of the para 14 to para 26, which is merely a factual 


narration of right by the applicants when the aforesaid 


paragraph has been sworn in the affidavit by the applicant on 


the basis of “legal advice”. Legal advice cannot be a 


substitute to a right. An individual claimed right over the 


immovable property, which  could have only be vested by a 


deed of title, which the applicant has failed to establish and 


merely the interpretation given to the sale certificate and the 


length of occupancy will not exclusively grant them an 


indefeasible right to continue to occupy the premise, over 


which they don't have any title as such. 


 


160.  Intervention Application No. 8 of 2022   


  This Intervention Application  has been preferred 


by one of the applicant, Mr. Rehmat Khan.  He contends that 


the land, over which, he claims his possessory title was 


purchased by his predecessor owner Lachman Das, in an 
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auction proceedings made by the Government of India, as 


back as on 14th September, 1956. In fact, if the said document 


is taken into consideration, the possession given to Mr. 


Lachman Das, in the auction, is yet again with the condition, 


that there is a likelihood of delay in finalizing the auction and 


the right could have only been created, once it is decided to 


transfer the possession over the land. Further, in its Clause 3, 


it contained certain restrictions, which is extracted 


hereunder:- 


 


“3. As this transfer is made on a provisional 
basis, sale, mortgage or lease of the property will not 
be permissible until full and final rights of ownership 
are transferred to you and a certificate of sale is issued.  
That will be done when your / your associate’s 
compensation cases have been finally scrutinized.”  


 


161.  It has been specifically observed, that the transfer 


made to his predecessor is on provisional basis, and future 


right of sale, mortgage or lease of the property would not be 


permissible unless the final right is created of ownership and 


are transferred to the auction purchaser, Mr. Lachman Dass.  


Meaning thereby, the memorandum executed on 1st October, 


1956, was only a tentative proposal and was not a final 


creation of right in favour of Lachman Dass, over an 


immovable property.  


 


162.  Another important aspect, which is to considered 


and could be culled out from the said document, is that if 


clause 2 (a) and clause 2 (b) (iii) are taken into consideration, 


those clauses have been struck-off in the original documents, 


by the Officer concerned, who has executed the 
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memorandum. In fact, those clauses itself created a restraint, 


that the property is unoccupied by Lachman Dass, and he was 


yet required to take possession. Meaning thereby, by that 


document, Mr Lachman Dass, was never placed in 


possession.    


 


163.  Further in the Intervention Application, it is the 


case of the applicant, that Lachman Dass, whose possessory 


right was only tentative in nature, is said to have  by the deed 


of 14th September, 1956, sold the property to one Mr. Hukum 


Khan in 1966, by the sale deed, which is claimed to have 


been executed on 9th February, 1966.  But however, if the 


said document, which has been placed by the applicant on 


record, it shows that since the seller was not the recorded 


owner nor was in possession. The relevant excerpts of the 


said document is extracted hereunder :- 


 


“लाईन न�र 17 म� फूंस क�ा मकान न� री 9/58 महदूदा 
जैल मेरे  नाम कागजात सरकारी म� दज� है म� उपरो� मकान का 
िवलािशरकन (गैर मािलक कािबज देखील हॅू  जो इस वन तक हर 
िक� बार से बरी पाक साफ है मुझे उपरो� जायदाद को फरो� 
करने का हक है िलहाजा म� मुिकर वाके वनभूलपुरा हल्�ानी लाइन 
न�र 17 के अपने िह�े व क�े के अपने नाम दज� शुदा अपने एक 
िकता मकान फूस छाया न�री 9/50.” 


 


164.  So far as the present applicant is concerned, he 


contends to claim that he had purchased the property from 


one Mr. Hukum Khan by deed of 9th of February, 1966, but 


under law, he could not derived a better right by the sale deed 


of 1966, than what his seller was possessing  from his 


predecessor / owner from Mr. Laxman Dass, at the time of 


alleged sale to the intervener.  
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165.  Another distinguishable feature, which 


specifically required reference by us, while considering the 


present Intervention Application, filed by Mr. Rehmat Khan, 


is that he has contended in his affidavit, filed along with the 


Intervention Application, that the assessment committee of 


the Municipality vide its Resolution No. 18 dated 18th April, 


1976, had accepted the transfer of the land, which claimed to 


have made in his favour by the sale deed of 9th February, 


1966.  But, this Court fails to understand as to when the 


applicant has claimed to have purchased the property from 


Mr. Hukum Khan on 9th February, 1966, then why the 


resolution of Nagar Palika, being Resolution No. 18 dated 


18th April, 1976, was passed for recording of the name of the 


present applicant in the municipal records, then how could 


there be a permission of construction in favour of the 


applicant given by the Nagar Nigam, allegedly claimed to be 


of 25th February, 1969, as by that the intervener was not 


recorded, i.e. even prior to his name being recorded under the 


alleged sale deed of 9th February, 1966. Thus the entire 


theory of succession of rights from date of the execution of 


the sale deed till the recording of the name by the resolution 


of 18th April 1976 is belied from the records itself, and does 


not repose trust. 


 


166.  The present applicant too in a similar manner as 


that of the earlier applicants has pleaded that the Zonal 


Engineer, when he had issued notices, has not considered the 


relevant document pertaining to title, which he has claimed 


on the basis of the sale deed of 9th February, 1966. 
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167.  At the risk of repetition, we are constrained to 


observe, that in fact, no ownership right was ever validlty 


transferred, because it was only a possessory right, which 


was given and that too subject to satisfying the condition, as 


it was laid down in the auction proceeding of 14th September, 


1956, with regard to the implications of clause 2 (a) & 2 (b) 


(iii) of the said document of 14th September, 1956, which was 


never proved to have been satisfied at any point of time 


thereafter. 


 


168.  This Court, at this stage is not dealing with the 


argument raised by the applicant in para 21 of the 


Intervention Application, pertaining to the theory of 


demarcation as the said aspect has quite elaborately been 


discussed, while dealing with the Intervention Application 


No. 3 of 2022, as well as in the initial body of the judgment 


in the light of the orders passed by the Division Bench on 


24th March, 2021 and 7th April, 2021. 


 


169.  Intervention Application No. 9 of 2022   


  This Application has been preferred by as many 


as 17 applicants, raising various contentions with regard to 


their right of possession over the property, which they 


claimed to have been respectively occupied by them, the 


same is not required to be ventured into by us for the reason 


being, that the learned counsel appearing on their behalf, had 


withdrawn the application, as not pressed, as it has been 


recorded in the order of 1st November, 2022, which was 


passed by us. 
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170.  Intervention Application No. 10 of 2022 


  This Application has been preferred by Mrs. Noor 


Jahan, which happens to be peculiar in its own nature.  When 


the applicant herself has come up with the case, that no writ 


of mandamus by way of PIL would lie for seeking an 


eviction of unauthorized occupants from the railway land, 


particularly when, the Hon’ble Apex Court in SLP (C) Diary 


No. 19714 of 2021, vide its ordered dated 6th December, 


2021, had issued direction to the respondent No. 2, to invoke 


the provisions contained under Section 147 of the Railways 


Act, it would automatically have an effect of eradication of 


the applicability of Public Premises Act of 1971. 


  


171.  In that eventuality, the applicant had reckoned 


that the proceedings under Section 147 of the Railways Act, 


which could have been taken against her for her alleged 


occupancy over the alleged land, which she claims to have 


been occupied by her without a valid title being vested to her,  


and as already discussed above, since Section 147 being a 


provision under a Special Act, it will have precedence for 


resorting to the process of eviction of unauthorized occupants 


from the land of the railways, over and above the general law 


governing the field. 


 


172.  The applicant herein, has once again, is to be dealt 


with almost under the similar set of facts and circumstances, 


and the reasons, which this Court has already dealt with 


while deciding Intervention Application No. 3 of 2022, with 


regard to the implication of Form-B, i.e. lease of nazul land, 
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particularly the stipulation related to the period, for which, it 


was executed, the nature of possession, which was given 


thereunder and the effect of its non registration. 


 


173.  Hence, for the purposes of brevity, the contention 


for the aforesaid document of leases in this case, which 


happens to be of 7th December, 1937, is not being reiterated 


because the principal genesis of the same can be derived 


from the observations which has already made above, while 


dealing with the above effect of lease as the pari materia 


provisions contained in this lease deed happens to be similar.  


 


 174.  One peculiar aspect, which requires an 


observation is that, when the alleged lease of 7th December, 


1937, was executed, and the occupancy right was given, 


which was subject to the registration of a document for a 


specified period, apart from the fact, that in the absence of 


registration, the deed cannot be read as a document, which 


would be creating a right, but what is required to be added is 


that the said lease deed reserves the rights of the executor, i.e. 


lessor, a right of recovery and re-entry over the land, subject 


to the condition of payment of compensation, if any, claimed 


by the lessee. These conditions itself in the lease deed, where 


the right of enjoyment has been given with the right reserved 


to lessor to reoccupy the land, subject to the payment of 


compensation will not be creating an absolute right or title 


and ownership for the occupants in relation to the property in 


question.  
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175.  Apart from it, when the proceedings was held 


against the present applicants under the Public Premises Act 


of 1971, which was decided on 20th March, 2021 by the 


Estate officer observing thereof;  


i.. That in the proceedings under the Public 


Premises Act, there has been no evidence of ownership, 


which was brought by the applicants on record. 


ii. The lease allegedly executed on 7th December 


1937,  was with its restricted rights, was never renewed. 


iii. That the report of encroachment was given by 


the SSE-W-KGM, thereof, that the applicants were 


unauthorized occupants over the land in question. 


 


176.  One of the most important and distinguishable 


features in this particular Intervention Application, is to the 


effect that in para 13 of the Intervention Application, the 


applicant admits the fact, that the Joint Inspection Team of 


the Railways Authority and the Revenue Authority, did held 


door to door survey and had conducted an inspection w.e.f. 


22nd March, 2017 to 4th April, 2017, in relation to which, the 


report was also submitted before this Court in compliance of 


the earlier order passed by the Division Bench, whereby, the 


report of 17th April, 2021, was placed on record holding 


thereof, that the demarcation of the land did take place, and 


which is a fact admitted by the present applicant.  Hence, the 


said aspect of non demarcation is not required to be dealt 


with in the present Intervention Application, which could be 


a fact, which could be read for other applications too.  Hence, 


the Intervention Application lacks merit and deserves to be 


dismissed. 
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177.  Intervention Application No. 11 of 2022 


  This Application has been preferred by as many 


as three applicants, who have claimed their rights over the 


land occupied by them on the basis of the respective lease 


deeds, which have been appended thereto as Annexure-6.  


 


178.  It needs no reiteration of fact, for the purposes of 


scrutinizing the propriety of lease, as it has already been dealt 


with by this Court, while dealing with the Intervention 


Application No. 3 of 2022, where this Court has already 


dealt with the restrictions and limitations of the leases, 


pertaining to the leases of nazul land, in the context of the 


provisions contained under Rules 59 and 61 of the Nazul 


Rules, to be read with Section 105 of the Transfer of Property 


Act, and with regard to its effect of its non registration, which 


was a condition precedent as per the lease deed itself, which 


was claimed by the occupants to be a document creating their 


right, and particularly, in the context, when the said 


document of lease itself was protecting the rights of the 


lessor of re-entry over the land by the lessor, as and when in 


future, the land, which was thus leased, was required for the 


purposes of the State or for the purposes of public at large. 


 


179.  What is important herein is, that when as against 


the order rendered by the Division Bench on 9th November, 


2016, in PIL No. 178 of 2013, which was also preferred by 


Ravi  Shankar Joshi, which was later on decided by the 


Hon’ble Apex Court,  leaving it open for the applicants, who 


are likely to be affected, to file an application.  It is not the 
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case of the applicant, that they have ever preferred any 


application before the Division Bench, in pursuance to 


which, their claim could have been considered. If the present 


Intervention Application is taken into consideration, in this 


application too, the interveners have only confined their 


contention, without a pleading to the effect, that they have 


not pleaded in the proceedings under Section 4 of the Public 


Premises Act, that the leases allegedly claimed by them, to 


have created their right, was ever in accordance with the then 


existing policy of the State. Merely, because of the fact that 


the State had issued various Government Orders for 


conversion of the freehold rights, that in itself, the conversion 


would be bad, particularly when, even if their claim of the 


land as to be a nazul land, is taken into consideration, it 


would be in violation of the provisions contained under the 


Nazul Manual and the Rules framed thereunder,  as none of 


the activities of the execution of the so-called lease for 30 


years on 9th August, 1940, would be sustainable in the 


absence of there being a prior sanction from the Railway 


Administration, as contemplated under Nazul Rules 59 and 


61. 


 


180.  Besides this, the life of the lease, as executed on 


9th August, 1940, was only 30 years, which has already 


expired and thus, in the absence of there being any renewal 


after 1970, and even that being not the case in the 


Intervention Application, the right reserved of the lessor to 


enter the land under the lease of 9th August, 1940, would be 


revived back. 
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181.  So far as the reference made by the applicants to 


the judgment reported in (1982) 2 SCC 134,  Government of 


Andhra Pradesh Vs. Thummal Krishna Rao and another, 


it will not have any effect, because the management and the 


regulation of the lease land, which is adjoining to the 


Railway Station, since being a State subject and governed by 


the various policies under the Nazul Rules, the ratio of the 


said judgment will not be a ratio, which could be made 


applicable in rem, without considering the terms and 


conditions and the restrictions of the right created by the 


lease deed itself. 


 


182.  The applicants have come forward with a case in 


their Intervention Application, that the house standing on plot 


No. 383 since 2013, and the same since being a lease 


executed in favour of their forefathers, though without giving 


a specific reference to the date of creation of the lease. In the 


absence of there being any specific date of execution of lease 


given in the Intervention Application, and owing to the 


cessation of period of its execution of lease, no right will 


subsist in the eyes of law in favour of the applicants. 


  


183.  The interveners to the present intervention 


application have given a historical backdrop, which runs 


contrary to their own claim, as pleaded in their Intervention 


Application, where they have contended, that the railway 


lines, which was laid down in the areas of Haldwani and 


adjoining areas to it, it was laid down by a private Company 


named as Rohailkhand and Kumaon Railway Company, as 


constituted on 6th October, 1882.  The applicants have come 
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up with the case, that the aforesaid railway line, which was 


laid down by the Private Company in 1884, was ultimately 


transferred to the Government of India in 1943, by 


Notification issued on 1st January, to the said effect.  


 


184.  The contention of the applicants for raising their 


claim in relation to plot No. 383, have alleged that it was 


never acquired for the railway purposes since 1943, is 


contrary to their own pleadings, because in 1913 map, the 


reference of which, has been made, it would relate back to 


the year 1321 fasli, where as per the revenue records, it was a 


land, which was adjoining to the railway property, because it 


describes the precincts of the same, that on the East, there lies 


a railway line and then a forest. 


 


185.  They have contended in their pleadings that in 


Khewat No.3, the railway line was shown to be existing on 


plot No.129, which was later on renumbered as plot No. 684, 


and it would not be a plot, on which, their house is existing, 


i.e. as claimed by them in plot No. 384.  But they do not deny 


the fact, that in the Khewat No.3 and the registered copy of 


Khewat itself shows, that the plot No. 683 and the adjoining 


land of an area of 8.461 hectare is a railway land, which has 


been recorded in Khatoni of 1367 fasli.  


 


186.  A very peculiar case, which has been developed 


by the applicants to this Intervention Application, that owing 


to the flood in river Gola, which had chanced as back as in 


1950, the land was washed away, due to which, the railway 


line was diverted and the diversion has been shown in the 
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revenue map of 1959- 1960, but what they have questioned, 


by virtue of Intervention Application, without filing any 


independent claim, that since the land, on which, the railway 


line was existing was never diverted from the railways,  they 


contended that their claim based upon the lease of 1940, 


would still continue to operate, but they have not been able to 


substantiate the said contention by any document on record, 


as to how, the land could be said to be a nazul land, on 


which, the lease could have been granted in contravention to 


the provisions contained under the Nazul Manual.  


 


187.  The applicants to the Intervention Application   


No. 11 of 2022, had heavily relied upon an application for 


lease of nazul in Haldwani land, which finds place in the 


Intervention Application, as filed by them on 10th January, 


2022.   It will not have any effect, particularly when, there 


couldn’t have been any legal nazul lease, as per law already 


discussed above. 


 


188.  Intervention Application No. 13 of 2022   


  This Application has been preferred by one Mr. 


Abdul Mateen Siddiqui, primarily he has objected the present 


PIL from the perspective, that the present PIL would not be 


maintainable, as the issue, which was being sought to be 


raised in the present PIL, it already stood concluded in the 


previous round of litigation in a decision in the PIL, which 


would be treated as to be a judgment in rem. 


  


189.  He further submits, that there had been another 


earlier Writ Petition, being Writ Petition (M/B) No.1619 of 
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2007, High Court Bar Association of Uttaranchal Vs. 


Union of India and others.  Its institution and decision 


taken on it, as back as 30th April, 2007, would rather create a 


bar in filing the subsequent PIL.  This argument of the 


learned counsel for the applicant is not acceptable by us, for 


the reason being, that according to his own Intervention 


Application, particularly, the pleadings raised in para 4, the 


said Writ Petition, it was on the subject prayed for, for 


introducing new trains from Kathgodam Railway Station to 


different other destinations. They contended that during the 


course of the said Writ Petition, since the railway has 


expressed its limitation, that since the railway land has been 


encroached upon, there would not be a possibility of 


expansion of the railway facilities as claimed in the said Writ 


Petition.  


 


190.  He contends, that in the said Writ Petition, since 


there was a report called upon by the Court from the SSP on 


26th March, 2007, to get the encroachment removed from the 


railway land within a period of one month, in compliance to 


which, it was alleged that about 24,000 square meters of land 


has been vacated, and handed over to the railways. That 


vacation of land and handing over to the railways, would be 


confined to the compliance of the order dated 26th March, 


2007, which has to be read in context of the principal subject 


of the Writ Petition No. 1619 or 2007, which was a claim 


raised for facilitating of establishment of providing new train 


facilities to the public at large, for different places.  
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191.  A reference of encroachment in the said Writ 


Petition has got nothing to do with regard to the act of 


encroachment, which has been complained of in the present 


PIL, and so the eviction made by the District Magistrate from 


2400 square meters of land, will not meet the objective of the 


relief sought in the present  PIL for seeking an eviction of the 


unauthorized occupant on the railway land and the said 


closure of the Writ Petition by the judgment of 30th April, 


2007, since it was standing on different pedestal altogether, 


the claim of the present applicant, that the PIL would not be 


maintainable, is absolutely not sustainable rather it’s a 


malicious intent to confuse the Court, since being based upon 


a different question altogether.  


 


192.  The applicant has further made reference to the 


PIL No. 178 of 2013, and the order, which has been passed 


on it, as well as on Review Application, which was preferred 


by the State. This Court is not required to deal with the 


aforesaid references, because subsequently owing to the 


subsequent judgment, which was rendered by the Hon’ble 


Apex Court 10th January, 2017, where the challenge was 


given to the rejection of Review Application by the State, the 


Hon’ble Apex Court has rather left it open, that all the 


persons, who are likely to be affected, may file an 


appropriate application before the High Court.  The said issue 


qua the review also stood closed, with the closure of the 


earlier proceedings.  Apart from it, principle of res judicate 


will not apply over proceedings of PIL, which is for issue of 


public at large and not a dispute for enforcing personal rights. 
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193.  Those applications were filed and they were 


considered by the Division Bench, and was ultimately 


decided by the Division Bench of this Court by leaving it 


open for the petitioner with the liberty to file a subsequent 


PIL raising all contentions, which had already been a subject 


matter of PIL No. 178 of 2013.  


 


194.  In that eventuality, the argument extended by the 


learned counsel for the applicants, about the sustainability of 


the PIL, on the ground that since the issue already remained a 


subject matter in PIL No. 178 of 2013, which was ultimately 


decided by the Division Bench by the judgment of 22nd 


November, 2019, it will not create a bar to file a present PIL, 


particularly when, the said judgment of 22th November, 2019, 


was not put to challenge. The relevant observation made by 


the Division Bench, while giving liberty to the petitioner to 


file a fresh, is extracted hereunder  :- 


 


“12. The order, recall of which is sought, is dated 
09.11.2016 and was passed more than three years ago. 
Several subsequent events have taken place. Instead of 
recalling the earlier order, restoring the Writ Petition 
to file, and permitting the petitioner to file additional 
affidavits, we consider it appropriate, instead, to grant 
the petitioner liberty to file a Writ Petition afresh 
raising all such contentions as were raised in the 
earlier Writ Petition, and which were not dealt with in 
the order under review, besides events subsequent 
thereto till date.” 


 


195.  Another limb of argument of the learned counsel 


for the applicant is, that after the decision of the Division 


Bench dated 22nd November, 2019, leaving it open for the 
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petitioner to file a fresh Writ Petition and simultaneously 


proceeding to decide the applications, which were filed in 


pursuance to the judgment of the Hon’ble Apex Court, the 


argument extended by the learned counsel for the applicant, 


that the Court became functus officio, and the Court could not 


have entertained the application thereafter is not sustainable 


to be accepted by the Court, for the reason being, that it is not 


the case of the applicant that at any stage, that the liberty 


granted on 22nd November, 2019, and ultimately on 16th 


March, 2022, was ever put to challenge by the applicant at 


any stage of the proceedings. 


 


196.  The argument of the applicant, as pleaded in para 


16 to the effect, that the present PIL would be barred by res 


judicata, this Court feels it apt to observe, that in the PIL, 


which is for the relief and an issue for the benefit of the 


public at large, the principles of res judicata would not be 


applicable, because of the changed circumstances and facts, 


and also more particularly because of the liberty granted by 


the Court to file a fresh Writ Petition by the judgment of 22nd 


November, 2019, as well as that of 16th March, 2022. The 


present applicant for the reason best known to him and his 


counsel, has deliberately not referred to the order of 16th 


March, 2022, granting liberty to file a fresh PIL, for the 


reason best known to him.  


 


197.  Hence owing to the two orders of 22nd November, 


2019 and 16th March, 2022, the present PIL would not be 


barred by principles of res judicata, which will not be 


applicable over the PIL proceedings. 
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198.  The learned counsel for the applicant had argued 


the matter from the perspective that the only proceedings, 


which could be sustainable, as observed by the Division 


Bench, would be under the Public Premises Act of 1971.  


This aspect, since was not dealt with by the earlier judgment 


of Division Benches, and coupled with the fact, that since 


this observation made was per incuriam and contrary to the 


judgment as reported in (2014) 4 SCC 657, Suhas H. 


Pophale Vs. Oriental Insurance Company Limited and its 


Estate Officer (as discussed earlier).  


 


199.  In that eventuality, where the Hon’ble Apex Court 


has already provided, that the provisions of the Public 


Premises Act of 1971, would not be applicable to the said 


construction, which has been raised prior to the enforcement 


of the Act itself, as claimed by the interveners, the reference 


made to the judgment of 16th March, 2022, will not apply, 


and particularly when, if the aforesaid orders are taken into 


consideration, from two perspectives, that it was the own 


case of the applicant, that Public Premises Act too is not 


applicable, when particularly, it was their own case, that the 


State had earlier drawn the proceedings for eviction, which 


was later on withdrawn, and particularly, because of the fact, 


that the judgment of 2014, was not considered by the 


Division Bench, the liberty granted for initiation of the 


proceedings under the Public Premises Act, would be per 


incuriam, and that too in the light of the judgment rendered 


by us in MCC No. 14477 of 2022 in Writ Petition (PIL) 


No. 178 of 2013.  
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200.  The learned counsel for the applicant to the 


instant Intervention Application does admit the fact, that 


subsequent to the orders passed in the PIL, the notices were 


issued to as many as 4365 occupants, including the petitioner, 


but yet again, his argument is confined to, that there was no 


demarcation, and since no limits were fixed with regard to 


the land lying in Line Nos.17 and 18, it cannot be concluded 


that the land belonged to the railways, because the applicant 


has claimed that he has got the land in Line No.17, khasra 


Nos. 729 and 730. 


 


201.  This tenacity of argument is yet again not 


acceptable by us, in view of the observation already made in 


the light of the orders passed by Division Bench and the 


placement of the Joint demarcation report on record, which 


has already been referred to, which is not hereby refuted by 


the applicant. 


 


202.  Few aspects, which is necessarily required to be 


added while answering to the Intervention Application, that 


no document whatsoever  has been filed by the present 


applicant to substantiate his possession or to show that he is 


in recorded possession over the land, as per the revenue 


records. Thus, it is not clear from the pleadings, in which, 


status the applicant claims his alleged possession over the 


property lying in Line No.17, Khasra Nos. 729 and 730.  


Merely because of the fact, that it is continuation of the 


contention of the applicant, that several buildings are 


standing in and around the adjoining land, that in itself, will 
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not suffice the purpose to draw an inference, that the title of 


the land was validly vested with the applicant, because the 


admitted nomenclature of the property itself as to be Line 


Nos. 17 and 18, shows that it was land, which was vested 


with the railways vide its notification of Government of India 


made in 1959, and as recorded in the revenue records, which 


has already been placed on record. 


 


 203.  Another apparent attempt, which has been made, 


without its sustainability as per the document to the effect, 


that the railway land of the Halwani Railway Station is not a 


straight line, rather it is curved, could not be a subject matter 


in order to denounce the claim of eviction of unauthorized 


occupants in the light of the fact, that the railway track and 


the abutting land adjoining the railways, as it has been 


identified by the demarcation report belongs to the railways, 


coupled with the fact, that the applicant has not filed any 


document nor has pleaded as to on what basis, he has got a 


title over the property allegedly claimed by him to be on 


khasra Nos. 729 and 730. It cannot be accepted by this Court. 


Hence, the claim is not sustainable and it cannot be accepted. 


 


204.  The applicant in order to confuse the issue further 


has made reference to Suit No. 59 of 1985, which was filed 


by one Moti Ram, for the grant of decree of permanent 


prohibitory injunction, against the State and Nagar Palika.  


The institution of the said Suit for grant  of a decree of 


permanent injunction, in fact, has got no co-relation with the 


pleadings raised in the Intervention Application, because it 


was a Suit in persona by Mr. Moti Ram, as against the State 
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and that too, in relation to a land, which was claimed by the 


State to be lying in khasra No. 749.  Thus the degree 


rendered on 8th September, 1995, as placed on record with 


the Intervention Application, as an Annexure-12, is a decree 


in persona and not a decree in rem, as applicant was not the 


party to the said Suit, the decree will not bind him. 


 


205.  In that eventuality, the fraction number of khasra 


No. 749-A, as alleged in the Suit, it cannot be treated as to 


bekhasra No. 749, as to be its fraction number. Apart from it, 


since the applicant not being a party to the said Suit, he 


cannot claim any benefit out of the said decree of 8th 


September, 1995, because the decree would be binding inter 


se between the parties and that too, more importantly, when 


in the said Suit, which was decided on 8th September, 1995, 


which was exclusively between Mr. Moti Ram and the State, 


where railways was not a party, and hence, it will have no 


bearing over the issue, in question. This plea of the learned 


counsel for the applicant has also to be considered from the 


perspective that, it was not an interpleader suit. 


 


206.  Apart from it, the applicant has not pleaded, the 


fact, that as against the judgment and decree of 8th 


September, 1995, whether any Appeal was filed, and if filed, 


what were the consequences to it. Hence, this vague assertion 


trying to be drawn from the effect of the Suit instituted by 


one Moti Ram, for grant of decree of permanent prohibitory 


injunction, the applicant cannot derive any capital out of it, as 


he has claimed his possession on Khasra Nos.729 and 730, 


which he contends is not a railway land. 
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207.  The learned counsel for the applicant has made 


reference to a document filed as an Annexure-14 to the 


application. It was in relation to khasra No. 729-M, having an 


area of 0.003 hectares, which shows to be in possession of 


one Mr. Mohd. Nazim S/o Mohammad Yunus, whose name 


was deleted from the records and in his place, the purchaser, 


Mr. Abdul Wajid was said to have been recorded on the basis 


of the sale deed dated 28th October, 2015. This document will 


not confer any right, for the reasons, which will be by way of 


repetition of pleadings already observed above; 


 


i.. The document Annexure-14 is not a Khatuni 


and rather a partali entry recorded in Paaka-11, which is 


a mushtarka entries under revenue law. 


ii. Since being a leased property, over the nazul 


land, which restricts its sale as per Nazul Rules, the sale 


deed itself as claimed to have been executed on 28th 


October, 2015, would be a void document, contrary to 


the law. 


iii. Since under the Rule 1 of the Nazul Rules to 


be read with the Rules 57 and 60, it does not strictly 


depicts the compliance of the provisions of the 


aforesaid Nazul Rules, no right could be claimed by the 


applicant on the basis of the aforesaid document, which 


cannot be treated as to be khatauni, a document of title. 


  


208.  The learned counsel for the applicant craftly, in 


order to confuse the issue further, and for all clever devices 


adopted by the applicant, has made reference to the 
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proceedings of yet another Suit No. 43 of 1994, Ganga Singh 


Vs. Union of India, which was filed by the plaintiff therein, 


in relation to khasra No. 91.  The applicant, herein, is trying 


to derive a statement of J.E. Mr. K.N. Pandey, from it, which 


was recorded in those proceedings of Suit No. 43 of 1994, for 


the purposes to contend, that the land, in question, was not a 


railway land.   The effect of the judgment rendered in Suit 


No. 43 of 1994 Ganga Singh Vs. Union of India, will not at 


all sustain the right of the interveners for the reasons : 


i.. That the said Suit of Mr. Ganga Ram was 


dismissed by the Trial Court on 31st March, 1999. 


ii.  The statement recorded by J.E. Mr. K.N. 


Pandey, may it be having whatsoever implication, it 


would be confined to the said suit itself and the 


statement recorded therein cannot be borrowed for the 


purposes of adjudication of the present PIL.  


iii. The statement recorded in the said Suit, will 


have an inter se  binding effect qua between the parties. 


iv. There is nothing on record pleaded by the 


intervener, that after the dismissal of the Suit on 31st 


March, 1999, whether at all Ganga Singh, the plaintiff, 


had filed any Appeal, and if filed, what was the judicial 


consequences to it. 


v. Since the said Suit No. 43 of 1994, which was 


filed by Ganga Singh, was exclusively preferred for the 


grant of degree of permanent injunction, it will not at 


all effect or create any bar in deciding the present PIL 


for establishment of any title in favour of the applicant. 
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vi. In the said Suit, since it was a Suit for grant of 


degree of simplicitor permanent injunction, no issue of 


title or possession was ever framed by the Trial Court. 


vii. Since, the decree itself will be binding inter se 


between the parties and since it was not determining the 


right of the present applicant, it will be a judgment in 


persona not in rem. 


viii. Apart from it, the grant of degree or denial, 


decree for the permanent injunction will only attract the 


principle of res judicata, as amongst the parties to the 


Suit. 


  


209.  The applicant principally in para 35 of the 


Intervention Application had come up with the case, that it 


was a nazul property, which was leased out to his 


predecessors. This concept of lease, which is claimed by the 


applicant, which was alleged to have been executed about 


decades ago, will not be applicable in the instant case for the 


reasons being that : 


i.. It is not a case of the applicant that he is an 


applicant for the grant of lease.  


  ii.  There is no such lease deed on record.  


 iii. The reference of which has been made in the 


pleadings is that of 1937, which has been executed in 


favor of one Mr. Abdul Washid Khan. 


iv. The said lease will have no effect, as it does 


not disclose, that under which provisions of law, it has 


been executed 
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v. What are the limits of power and rights, 


emerging from the lease deed, which has been divested 


by the said lease 


vi. How the land could be said to be nazul land for 


which the lease of 1937 was executed. 


vii. No scrutiny of the same could be made, when 


the lease of 1937 itself has not been placed on record. 


 


210.  The applicant had submitted, the lease which was 


executed in 1937 with Abdul Washid Khan, he had 


transferred the land to one Mr. Amir Khan on 19th 


September, 1943. This plea is yet again not acceptable for the 


reasons, 


i..  There is no such document of transfer on 


record 


ii. The transfer of the lease land is restricted under 


Rule-1 of the Nazul Rules, and under the covenant 


of the office memorandum of 1907, by virtue of 


which, invariably all the applicants claim, that the 


land lying in Haldwani Khas is a nazul land, 


which is contrary to the covonents of the 


document itself, because the said document of 


1907, had created a bar,  that no lease or sale 


could have been made. 


  


211.  In that eventuality, the transfer of land to Mr. 


Abdul Washid Khan, then  to Mr. Amir Khan, and 


subsequently to Mr. Sarver Khan, as claimed by the applicant 


to have been executed on 17th March, 1944, would still be a 
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document, which are not to be accepted in the absence of the 


same being placed on record to be considered by this Court. 


 


212.  The argument of the learned counsel for the 


applicant, that this execution of the said leases either in 1937 


or the transfer made thereafter on 19th September, 1943, and 


17th March, 1944, to the named persons as aforesaid, they 


contend that on the basis of the aforesaid deed, they have 


been recorded in the revenue register, but this aspect is yet 


again could not be considered in the absence of the validated 


the nazul register and by placing the same on record to be 


considered by this Court. 


 


213.  The applicant claims his right that Mr. Sarver 


Khan, who was the purchaser of land on 17th March, 1944, 


from one Mr. Aamir Khan, has transferred the property to 


Mr. Ahmed Khan.  There are no detail of such transfer ? The 


date of transfer ?  The deed of transfer ?  and what was the 


nature of transfer ? Which is said to have been later on 


succeeded by Smt. Sayyad, Smt. Syeden and Smt. Amiran, 


which the applicant claims, that it was succeeded by him by 


the registered will of 24th March, 1992, which is a document 


yet again not filed on record. 


 


214.  In view of the aforesaid vague pleadings, and in 


the absence of there being a document on record, it cannot be 


ruled out, that a deliberate effort has been made by the 


applicant was to confuse the proceedings, claiming his right 


on the basis of the leases, without placing the same on record, 


and that too, when in the light of the fact, the leases for the 
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reasons already recorded above, are not a valid document of 


conveyance or creation of any right, which was absolutely 


restricted to be executed as per law. 


 


215.  Lastly, one important aspect, which requires a 


reference is that the entire Intervention Application lacks the 


plea, that the nazul deed principally executed on 13th 


February, 1937, which was for a period of 30 years, whether 


it was ever registered or whether it was ever renewed.   In 


that eventuality, even after the expiry of period of 30 years of 


lease, whatsoever claim of exchange of rights has been 


claimed by the applicant is not acceptable to have perfected 


their right over the land, as claimed by him, since being 


contrary to the then applicable law, and conditions of the 


lease deed. 


 


216.  Intervention Application No. 15 of 2022 


  Lastly, this Application has been preferred by as 


many as 13 persons, which was filed on 10th June, 2022, at a 


belated stage, along with Delay Condonation Application No. 


14 of 2022. Taking a lenient view, the delay was condoned 


and the Intervention Application was directed to be 


considered on its own merits. 


 


217.  The applicant contends, that the building exists on 


Plot No. 383, ever since 2013, on the basis of the lease, 


which was executed in favour of their forefathers, namely 


Mr. Rahaman Tulla Banjara.  If the said deed is considered, 


which has been filed with the Intervention Application, the 


same is said to have been executed on 2nd August, 1940 for a 
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period of 30 years, and its legal existence would have been 


only after its registration.  There is nothing on record, though 


pleaded, that the lease thus executed on 2nd August, 1940, 


that it was ever registered.  


 


218.  The applicants, herein, admit to the fact, that the 


railway line was laid down by a Company in the year 1884, 


and it was later on transferred to Government of India in 


1943. The vesting of the land, which they contend, that it was 


Railway land, which was laid down on plot No. 129, which 


was thereafter renumbered as Plot No. 684.  Even register of 


Khewat shows that the land to be recorded as railway land, 


which could be apparent from the revenue records of 1959-


1960.   The applicants had utterly failed  to show;  


  i.. How the land was divested to the applicants.  


 ii. As to how, the lease deed was executed and to 


what extent the right was created, and what were its 


limits.  


iii. As to how, there could be a lease in relation to 


a land, which as per law cannot be a nazul land. 


iv. Even if it is a nazul land, then as per the 


document of 1907, and Nazul Rules, it cannot be a 


nazul, lying in the area of Haldwani Khas.  


 


219.  There is no such plea on record, that the so-called 


nazul was ever renewed after the expiry of the principal 


tenure and in that eventuality, the present applicants too stand 


on the same pedestal as that of other interveners, except for 


the fact, that lastly, they have contended, that there was no 
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demarcation, which was a question already answered by this 


Court in the preceding paragraphs. 


 


220.  In order to deal with the controversy, the learned 


counsel for the Railways, had made reference to, that in the 


exercise of powers for the management of the land belonging 


to the railways, the process of verification and prevention of 


removal of encroachment, apart from the fact, it has been 


prescribed under Section 147 of the Railways Act, it has also 


been provided under the Indian Railways Works Manual, as 


it was revised by the Railway Board’s vide its Letter No. 


82/W/1/M/W/2 dated 30th March, 1987, which was 


consisting of the Chief Planning and Designing by the Board 


of Engineers of five Zonal Divisions of the Railways, with 


the Director IRICAEN, heading the Committee, which 


constituted the Indian Railways Code for Engineering 


Department 1993. 


 


221.  In accordance with the aforesaid, the Board’s 


resolution and with the formulation of the Indian Railways 


Works Manual, it would be a platform, which independently 


deals with, as to how would  the authorities of the Railways 


would govern the activities of an illegal trespass on the 


railway land by taking an action under Section 147 of the 


Railways Act, which is a Central Legislation, and being a 


Special Act, which contains the said provisions to 


particularly deal with the aspect and act of encroachment on 


the railway lands, whether it will be ousting the applicability 


of the General Rules of removal of unauthorized occupants 


from the public land, when the land has already been 
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classified as railway’s land, which is an aspect, which has 


been dealt with by this Court already, while considering the 


Modification Application, which was filed by Shamim Banu 


in the earlier Wit Petition (PIL) No. 178 of 2013. 


 


222.  Coming down to the covenants provided in the 


Indian Railways Works Manual, as promulgated by the 


Governments of India, Ministry of Railways, in pursuance to 


the decision of the Railway Board, a reference to the 


provisions contained, and which has been relied by the 


learned counsel for the Railways, it specifically deals with 


the parameters as contained in para 814 and 815 of the 


aforesaid Manual, which would be having a statutory blend, 


because apart from the fact, that it happens to be a decision 


taken by a Statutory Body, created under the Act and under 


the provisions of General Clauses Act, and since the 


aforesaid Indian Railways Works Manual, regulates the 


functioning of the statutory bodies and authorities, created 


under the Railways Act, and since it governs the exercise of 


the official discharge of authority, the Indian Railways 


Works Manual will have a statutory force, and more 


particularly, when para 814 of the aforesaid Manual, it 


provides with, that it intends to promptly remove the 


encroachments from and over the railway land, as per the 


provisions contained under Section 147 of the Railways Act. 


 


223.  In that eventuality, when para 814 of the Indian 


Railways Works Manual itself, is a self-contained provisions, 


the action of eviction from the railway land already 


demarcated and identified, the action is to be taken under 







 134 


para 814 to be read with Section 147 of the Indian Railways 


Act. Para 814 of Indian Railways Works Manual is extracted 


hereunder :- 


 


“814 Prevention and Removal of 
Encroachments - a) New encroachments shall be got 
removed promptly under provisions of section 147 of 
Railways Act of 1989. For old encroachments where 
party is not amenable to persuasion for removal of such 
encroachments, action should be taken under the 
provisions of Public Premises (Eviction of 
Unauthorised Occupants) Act 1971. Encroachment of 
railway land by railway staff also constitutes grave 
misconduct on their part and is 'good and sufficient 
reason' for imposition of major penalty after following 
the procedure laid down in the Discipline and Appeal 
Rules.  


b) When an encroachment is in the process of 
building up, it should be removed then and there. In 
case the new encroachment is sought to be built by 
force, the Section Engineer will immediately contact his 
AEN and DEN, the Security Officers (RPF) of the 
Railway, the Civil and Police officers of the District 
(directly or through AEN/DEN) in writing as well as by 
personal contacts without loss of time to ensure that the 
new encroachment is not allowed to come. The Station 
Master, Chief Goods Clerk, RPF Inspector, and other 
Section Engineers also will be equally responsible for 
taking similar action in their areas of responsibility as 
per para 815 of the Manual. Headquarters Office 
should also be contacted without loss of time if 
necessary. 


 


The Section Engineer/Section Engineer of 
workshop concerned/Station Master/Chief Goods Clerk 
will call on the gangmen, khalasis to dismantle and 
remove the encroachment as soon as noticed. If during 
such process of removal of the encroachment the 
official(s) as stated above is (are) threatened, an FIR 
should be lodged with the RPF and simultaneously 
assistance of RPF Inspector be sought. The RPF 
Inspector will provide the manpower and other 







 135 


required assistance to the officials for immediate 
removal of the encroachments, and simultaneously 
lodge FIR with GRP, Civil Police as the case may be.  


Senior officers of the Divisions as mentioned 
above should guide the subordinate officials in doing 
their best to deal with the situation. Simultaneously, if 
the ground situation so requires the senior officers 
should contact their counterparts of similar rank/ 
authority in the Civil and Police Departments of the 
State Govt. and seek their help to deal with the 
situation. The senior officers of the Division should also 
contact the concerned officers in the Headquarters and 
seek their intervention in the matter as necessary.  


The officers in the Headquarters should contact 
their counterparts in the Civil and Police Depts. of the 
State Govt. and request that required civil assistance be 
made available by them to the Railway officials.  


As specified above, a well-coordinated efforts 
should be made by officers/officials of different 
capacities and jurisdiction to achieve the ultimate 
objective that the encroachments are 
removed/dismantled within the shortest possible time. 


c) Where the encroachments are of a temporary 
nature in the shape of jhuggies, jhopries and squatters 
and where it may be difficult to take action under PPE 
Act the same may be got removed in consultation and 
with the assistance of local civil authorities.  


d) Every year, at the close of financial year, 
detailed survey of encroachments must be made under 
the following categories :- 


i) CATEGORY - A Encroachments by outsiders 
removal of which requires actionunder Public Premises 
Eviction (PPE) Act.   


ii) CATEGORY - B) Encroachments by outsiders 
which do not require action under PPE Act (e.g. 
temporary occupation of land by hawkers, using 
Railway land for cattle, cowdung, refuse etc.) 


 iii)CATEGORY- C) Encroachment by Railway 
staff in the form of temporary huts etc.  


iv)CATEGORY - D) Encroachment by Railway 
staff who have been allotted railway accommodation, 
by way of additions to the structures, unauthorised use 
of land for cultivation etc.  
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Note: Category "A" encroachment is of the hard 
type and Category "B", "C" & "D" encroachments are 
of the soft types. 


e) The Section Engineer (Works/P. Way) should 
maintain details of encroachments in a register 
showing their incidence and removal with necessary 
details as given in Annexure 8.2 (Encroachment 
Inspection Register). 


 One page of this register shall be allotted to each 
encroachment . A scale plan of the encroachment shall 
be provided on the facing side.  


Once a case is opened the entries should not be 
discontinued unless and until the encroachment is 
removed. A note to that effect should be made in the 
register. The frequency of inspection of encroachment 
shall be at least once in 3 months.  


Section Engineer (Works/P. Way) shall give a 
certificate in the following proforma, once in three 
months which shall be verified and countersigned by 
the AEN.  


"I............................................., Section Engineer 
(Works/P. Way) certify that I have inspected the 
Railway land in my section during the quarter ending 
..................and there have been no encroachments 
except at the locations shown in this register, that have 
been reported upon vide references given against 
each."  


sd/-  
Section Engineer (Works/P. Way)  


AEN should submit every month the summary of 
the status of removal of encroachments to the 
Divisional Engineer.  


Monthly progress regarding additions and 
removal of encroachments, filing eviction cases and 
their progress in court of Estate Officer, in Civil Courts 
etc. should be submitted by Divisions to Head Quarter.  


Encroachment plans to scale shall be made for 
every encroachment. These encroachment plans 
alongwith details of encroachment as per Annexure 8.2 
should be checked and signed by Section Engineer 
(Works/P. Way)/AEN. Records of such encroachment 
plans should be kept in the Divisional office and these 
encroachment plans should be handed over and taken 
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over by Section Engineer (Works/P. Way)/AENs at the 
time of change of charge.  


A copy of encroachment plan should be available 
with Section Engineer (Works/ P. Way) 
/AEN/DEN/Sr.DEN. Any encroachment added or 
removed should be reflected in the encroachment plan.  


A copy of encroachment plan should be handed 
over by the Section Engineer (Works/ P. Way) to 
SMs/RPF inspectors/Workshops Supervisors in charge 
etc.  


(f) Steps to control the unauthorised use of 
Railway land.  


Following further steps should be adopted to 
control the unauthorised use of railway land:-  


(i) For any addition/alteration of a pucca 
structure, written sanction of the Divisional Engineer 
should be necessary. Any structure in which cement is 
used may be classified as pucca structure.  


(ii) For alteration /addition of any temporary 
structure, written sanction of AEN should be necessary. 


(iii) Plans for commercial plots at various stations 
should be approved jointly by Divl. Engineering and 
Commercial Officers and at site demarcation of the 
plots should be done with rail posts by Engineering 
Deptt. Whenever any commercial plot is licensed the 
Commercial Department should give a copy of the 
allotment letter to the Engineering Deptt. so that 
Section Engineer (Works) can ensure against any 
unauthorised use. The station Master should also have 
a copy of the approved plan of commercial plots at the 
station. Station staff, including Commercial staff posted 
in Goods Sheds should firstly ensure that commercial 
plots are not misused and secondly, in case of any 
misuse and/or encroachment should immediately report 
it to the Engineering Deptt. for eviction and other 
action that may be necessary. This will also apply to the 
cases of any licensing for shops, tehbazari etc. in the 
circulating area and goods shed premises.  


(iv) To prevent imminent encroachments on 
vacant railway land, planting of suitable trees/ shurbs 
including quick growing thorny trees like Prosopis 
Juliflora (Vilayati Babul) should be adopted.  


(g) Eviction process shall include inter alia:-  
(i) Identification of the existing encroachments.  
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(ii) Ensuring that all the cases under the PPE Act 
have been filed.  


(iii) Estate Officers should expedite finalisation of 
the cases pending with them. 


(iv) Action for possession in accordance with the 
extant orders where eviction orders are received.  


(v) Mobilisation of help of Civil Authorities by 
formal/informal requests at different levels till the 
required assistance is forthcoming.  


(vi) Cases directed to the courts to be pursued for 
early finalisation with the help of the Railway 
Advocates.” 


 
224.  If para 814 of the Railways Works Manual itself 


is taken into consideration, it rather deals with the aspect, 


which we have decided, while deciding the Modification 


Application of Shamim Banu, wherein, the Indian Railways 


Works Manual, in its para 814 has provided that, for the 


purposes of regulating the activities of removal of old 


encroachment from the railways land, where the parties is not 


amenable for pursuing the removal under the provisions of 


Railways Works Manual, it could be removed by the 


Railways Authorities for a good and sufficient reason, and in 


an event of failure on their part to promptly remove the 


encroachment from the railway lands, a panel action is also 


contemplated by way of taking a disciplinary action against 


the Railway Authorities itself.  


 


225.  In that eventuality, where any provision of law, 


may it be by virtue of a Subordinate Legislation, if an 


inaction or exercise of powers by the authority, it 


contemplates a penal action to be taken, it will have its’ 


statutory force in the eyes of law, and that is why, the Indian 


Railways Works Manual, under para 815, in order to meet up 







 139 


the basic objective of prevention and removal of the 


encroachment from the railway land, had specifically levied a 


responsibility by division of the responsibility, on the 


Railway Authorities, in order to facilitate to make an 


organized endeavor to desist any attempt of encroachment on 


the railway land. Para 815 of the Indian Railways Works 


Manual, is extracted hereunder :- 


 


815 Division of Responsibility  
The following division of responsibility between 


the station staff and the engineering staff should be 
observed in regard to encroachments within the station 
areas :  


a) At stations, the Station Master, jointly with 
nominated/senior RPF Inspector, will be reponsible for 
preventing encroachments and for driving out 
trespassers by obtaining help also from RPF, Police 
and Section Engineer (Works/P.Way) as necessary.  


b) In the goods shed, the Chief Goods Clerk 
wherever available and at other places the Station 
Master, jointly with RPF Inspector, will be responsible 
for preventing encroachments and for driving out 
trespassers also with the help of RPF, Police and 
Section Engineer (Works) as necessary.  


c) The responsibility for preventing 
encroachments and for driving out trespassers in 
circulating areas of the stations and goods sheds, will 
rest with the 'Station Manager/Station Master/SS/CGC 
for their respective areas. They can take the assistance 
from Engineering and RPF staff, as may be found 
necessary.  


d) Whenever an encroachment incipient or 
otherwise is noticed in the station area, the Station 
Master/Chief Goods Clerk should take immediate 
action to have it removed. Assistance from the RPF and 
Engineering staff should be taken as necessary.  


e) At station, where Section Engg. (Works) is not 
posted, but Inspector/RPF is there, then the 
Inspector/RPF is responsible for checking fresh 
encroachments.  
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f) In case of locosheds/workshops, concerned 
(nominated) departmental supervisor (e.g. Section 
Engineer (C&W) for coach manufacture depots etc.) 
along with RPF Inspector shall be jointly responsible.  


g) While instructions contained in this para (a) to 
(d) would generally apply, it would be desirable to 
nominate Traffic, Commercial, Engineering officials as 
incharges of specified areas at medium and large sized 
stations to keep a watch on encroachments and take 
appropriate action for immediate removal.  
 h) Whenever encroachments are taken up under 
PPE Act, the concerned officials from Engineering 
(including workshops Supervisors), Commercial, 
Traffic or Security departments, as the case may be, 
would act as the Presenting Officer, and proactively 
help in expeditious finalisation of the proceedings. 
Adequate training may be provided by IRICEN/ Pune to 
the Estate Officers to make them well conversant with 
the provsions of the PPE Act, 1971 and also various 
avenues available to them while dealing with cases of 
encroachments. Course contents may include case 
histories and various relevant court judgements on the 
appeals against the orders of Estate Officers. 


i) RPF should play a proactive role in removal of 
soft encroachments as and when existence of such 
encroachments is brought to their notice. They should 
also provide assistance in co-operation with State 
Police/GRP where cases have been decided by the 
Estate Officers. 


 
815-A Action to be taken while handing/taking 


over of charge by Supervisors.  
(a) A joint field check on the existing 


encroachments will be mandatory part of the Handing 
over/Taking over of the Section Engineer(Works/P. 
Way)s’ charge. This should be followed by a joint 
signing at the end of the Encroachments Register on the 
number of encroachments in the jurisdiction. The fact 
that these steps have been completed, should be an item 
required to be specifically mentioned in the Handing 
over Note of the outgoing Supervisor.  


Similar procedure should be followed by the 
concerned officials from Commercial, Traffic, 
Mechanical, Electrical, and Security departments.  
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(b) In the event of fresh encroachments having 
taken place being noticed at the stage of handing over 
of charge, and which were not specifically brought out 
in writing to the notice of the officers/authorities as 
specified in paragraph 814 (b) suitable adverse entries 
shall be made in the Confidential Records of the 
official(s) concerned, and he (they) will also be liable 
for DAR action.  


815-B Liability for D&AR action  
It is imperative on the part of concerned Branch 


officer that for any new encroachments that come up on 
railway land, officials responsible for safeguarding the 
railway land are taken up under Railway 
Servants(D&A) Rules” 


 


226.  There are various sets of authorities, which deal 


with the rampant and unabated issue of removal of 


encroachment from a public land. But there are very few 


authorities, which deals with the aspect as to in what manner, 


the unauthorized occupants could be removed from the 


railway land, apart from its statutory intention to meet the 


legislative purpose provided under Section 147 of the 


Railways Act, as well as under the Indian Railways Works 


Manual 


 


227.  In a case reported in (1982) 2 SCC 134, 


Government of A.P. Vs. Thummala Krishna Rao and 


another, as decided by the Hon’ble Apex Court on 16th  


March, 1982, though it was dealing with the subject, which is 


slightly divergent in relation to the implications of removal of 


the unauthorized occupants, from the land encroached upon 


by them, being the land belonging to, in that case of Nawab 


Habibuddin, as it was in the said case, it was land, which was 


acquired for the purposes of Osmania University. But then 
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too, while in the said case, while dealing with the aspect of 


Land Encroachment Act of 1905, in its para 7 and 8, had laid 


down, that any person, who is unauthorizedly occupying the 


land, even for which, he is liable to pay assessment tax under 


Section 3 of the said Act, can still be summarily evicted by 


the Collector.  In fact, this is a case, which also developed by 


the interveners of this case, who have contended their right, 


that since because of their occupancy of the land under the 


alleged terms of the lease, they had been paying the taxes to 


the Collector, and in that eventuality, their unauthorized 


occupancy because of the implication of the lease deed and 


restrictions imposed thereof by the Nazul Rules, would still 


permit the unauthorized occupants to be summarily removed 


from their occupancy of the land by the action of the revenue 


authorities (as it was in the said case, but in the instant case 


by the Railways Authority).  The spirit and objective in the 


said case, about the summarily removal of the unauthorized 


occupants was in relation to those persons, who were 


occupying the property of the State under the terms of the 


lease, which was made permissible by the competent 


authority. Para 8 of the said judgment is extracted 


hereunder:- 


 


“8. It seems to us clear from these provisions that 
the summary remedy for eviction which is provided for 
by section 6 of the Act can be resorted to by the 
Government only against persons who are 
in unauthorized occupation of any land which is "the 
property of Government". In regard to properly 
described in sub- sections (I) and (2) of section 2, there 
can be no doubt, difficulty or dispute as to the title of 
the Government and, therefore, in respect of such 
property, the Government would be free to take 



https://indiankanoon.org/doc/1792838/

https://indiankanoon.org/doc/331372/
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recourse to the summary remedy of eviction provided 
for in section 6. A person who occupies a part of a 
public road, street, bridge, the bed of the sea and the 
like, is in unauthorised occupation of property which is 
declared by section 2 to be the property of the 
Government and, therefore, it is in public interest to 
evict him expeditiously which can only be done by 
resorting to the summary remedy provided by the Act. 
But section 6 (1) which confers the power of summary 
eviction on the Government limits that power to cases 
in which a person is in unauthorised occupation of a 
land "for which he is liable to pay assessment 
under section 3''. Section 3, in turn, refers to 
unauthorised occupation of any land "which is the 
property of Government" If there is a bond dispute 
regarding the title of the Government to any property 
the Government cannot take a unilateral decision in its 
own favour that the property belongs to it, and on the 
basis of such decision take recourse to the summary 
remedy provided by section 6 for evicting the person 
who is in possession of the property under a bona fide 
claim or title. In the instant case, there is 
unquestionably a genuine dispute between The State 
Government and the respondents as to whether The 
three plots of land were the subject-matter of 
acquisition proceedings taken by the then Government 
of Hyderabad and whether the osmania University. for 
whose benefit the plots are alleged to have been 
acquired, had lost title to the property by operation of 
the law of limitation. The suit filed by the University 
was dismissed on the ground of limitation, inter alia, 
since Nawab Habibuddin was found to have 
encroached on the properly more than twelve years 
before the date of the suit and the University was not in 
possession of the property at any time within that 
period. Having tailed in the suit, the University 
activated the Government to evict the Nawab and his 
transferees summarily, which seems to us 
impermissible. The respondents have a bona fide claim 
to litigate and they cannot be evicted save by the due 
process of law. The summary remedy prescribed 
by section 6 is not the kind of legal process which is 
suited to an adjudication of complicated questions of 



https://indiankanoon.org/doc/1792838/

https://indiankanoon.org/doc/331372/

https://indiankanoon.org/doc/1792838/

https://indiankanoon.org/doc/740483/

https://indiankanoon.org/doc/740483/

https://indiankanoon.org/doc/1792838/

https://indiankanoon.org/doc/1792838/
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title. That procedure is, therefore, not the due process 
of law for evicting the respondents.” 


 


228.  Para 8 of the said judgment, it did propagate and 


had permitted that the summary power of eviction could be 


resorted to though in that case in the context of the Land 


Encroachment Act of 1905.  In those cases, where the 


Government or any of its Instrumentality of the Government, 


comes to a plausible conclusion, based upon the appraisal of 


the documents of right, that a person against whom, the 


action of eviction is proposed to be taken could be ordinarily 


culled out to be in case of an unauthorized occupation, and 


where it is established, that it is a property of the 


Government, the summary remedy of eviction of the 


occupants of the public land would be permissible, because 


the said act of removal of the unauthorized occupant has been 


held in the said case, that since it is being in the public 


interest to evict them expeditiously, it could be done even by 


resorting to the summary remedy provided under the Act, i.e. 


the Railways Act, which is to be read with in consonance to 


the provisions contained under Section 147 of the Railways 


Act, to be read with para 814 of the Indian Railways Works 


Manual. 


 


229.  In the said judgment, if para 10 is also taken into 


consideration, the necessity of immediate removal of the land 


unauthorizedly occupied, without title being held by them, in 


relation to a land, which belongs to the Government, as a 


result of its vesting of the land of the State agency, which in 


the instant case would be the Railways, there could not be 
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any perfection of title, even by an adverse possession under 


the eyes of law over a State land. The logic behind it is, when 


a land is vested with a public agency, which is to be utilized 


for the purposes of a public project or it is reserved for a 


public utility, it is not expected, that the State Agency would 


be available, at all point of time and place to athwart any act 


of illegal occupancy. In that eventuality, any occupation of 


public land, which in the instant case, happens to be that of 


the railways land, would also amount to be brought within 


the ambit of a ‘theft of a land’, as it has been dealt by the 


Hon’ble Apex Court, where an occupant, who claims his 


right over a land occupied by him, on the basis of adverse 


possession. Adverse possession, herein, would mean a 


possession over a land with the knowledge of the principal 


owner, meaning thereby, it should be adverse to his 


knowledge, which is lacking in the instant case, as the initial 


occupancy on the railway land, which admittedly adjoins to 


the Railway Station in accordance with Rule 59 and 61 of the 


Nazul Rules, it could not have been permitted to be occupied 


by the private interveners, claiming their rights even by way 


of an adverse possession, which have now mushroomed and 


has expanded to manifolds. 


 


230.  The summary eviction though in the said case, it 


was in relation of the land, which was belonging to Nawab 


Habibbuddin, which was occupied by the unauthorized 


occupants was an act, which was upheld by the Hon’ble 


Apex Court, for resorting to a summary proceedings of 


eviction, as it engaged consideration in the context of the 
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provisions contained under the Railways Act to be read with 


the Indian Railways Works Manual. 


 


231.  In yet another judgment, and which would be of 


much relevance in the context of the present case, is that as 


rendered by the Hon’ble Apex Court in the matters of 


Ahmedabad Municipal Corporation Vs. Nawab Khan 


Gulab Khan and others, as delivered by Hon’ble Apex 


Court on 11th October, 1996. 


 


232.  Though factually, the said case was marginally 


based on a different aspect entailing removal of the 


unauthorized occupants, who have constructed their hutments 


on the pathway, which was obstructing free flow of the 


pedestrians, it was in that case, that the Hon’ble Apex Court, 


has dealt with the aspect from the perspective of the 


provisions, which was dealt with by the Constitution Bench 


of the Hon’ble Apex Court in the matter of Sadan Singh Vs. 


New Delhi Municipal Committee & another as reported in 


(1989) 2 SCR 1038, which was being confronted with the 


situation, whether at all, there could be a fundamental right of 


a citizen to occupy a particular place on a pavement or a 


public place, where he can start his business or construct 


place of residence. The said Constitution Bench of the 


Hon’ble Apex Court in Sadan Singh (Supra), did observe 


that the occupants do have a fundamental right to carry a 


trade or a business of their choice, but they can particularly 


do the said business on a specified place, which either 


belongs to them or which is allotted to them in accordance 


with law, which has to be exclusively to be utilized for the 
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purposes of hawking.  Carrying out of a business or utilizing 


a public land or for the residential purposes, cannot be  


shielded by the right reserved by the constitutions mandate 


about the right of residence, shelter or carrying out of a 


business, because the said judgment of the Hon’ble Apex 


Court, has deprecated, that one cannot be allowed to carry 


trade or business or reside on any land belonging to the 


public, to be used for public purpose or public object, which 


creates an obstruction in the public projects, movement of the 


railway, as the case at hand is, and in the said case, where the 


public pathway was being hampered due to unauthorized 


occupancy by construction of hutments, which was held to be 


illegal.  


 


233.  The Hon’ble Apex Court in the said case of 


Ahmedabad Municipal Corporation (Supra), while dealing 


with in the context of Sadan Singh’s judgment of 


Constitutional Bench, has observed, that in order to minimize 


the hardship faced by the public utility or public object or 


public project, hawking in the said case, cannot be permitted 


from a public land.  So would be the case at hand and the 


principles, which could be applied in the instant case, where 


occupancy of a land vested with the railways, adjoining to the 


Railway Station, can at all be permitted to be occupied by the 


unauthorized occupants for their personal needs of residence.  


This Court has been even told that if the unauthorized 


occupancy over a disputed land is removed, the surveyors 


can also find even railway lines, lying beneath the land, on 


which, the unauthorized occupants have created their 


residence. 
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234.  In fact, this principle was also considered by the 


Hon’ble Apex Court in the judgment reported in (1965) 3 


SCC 545, Olga Tellis Vs. Municipal Corporation of 


Greater Bombay, which was yet another Constitution Bench 


judgment, that for removing an encroachment in the said 


case, it was in the context of the powers to be exercised by 


the Municipal Corporation under Section 314 of the Bombay 


Municipal Corporation Act, for removal of encroachment 


from the footpath, over which, the public have right to 


passage, the use of it for a public passage was held to be 


reasonable and fair and for the interest of public at large, to 


meet public objective. 


 


235.  The aforesaid Constitution Bench has observed, 


that there is no static measures of reasonableness, which can 


be applied invariably, without any deviation in all cases, with 


change of time, and in all situation.  But only precaution, 


which is to be taken, is with regard to the procedure, which is 


to be resorted to. Since in the instant case, when the matter 


was earlier decided by the Division Bench in the Writ 


Petition (PIL) No. 178 of 2013, and when the matter travelled 


upto the Hon’ble Apex Court, the Hon’ble Apex Court, has 


only provided, that the proposed occupants are required to be 


heard, and this protection we have taken by inviting 


objections from the interveners, who were heard elaborately, 


which has already been dealt with above individually, and 


since owing to the various laws, as considered by this Court, 


the procedure adopted by giving them notice, can under no 


circumstances be held to be unreasonable, as it goes in league 
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with the provisions contained under Section 147 of the 


Railways Act, and as such, the basic intention of the 


Constitutional Bench’s judgment of Olga Tellis (Supra) has 


been met with. 


 


236.  In fact, the judgment of Ahmedabad Municipal 


Corporation (Supra), it has been held, that while deciding 


the controversy of unauthorized occupancy, while exercising 


the constitutional powers of judicial review, whether there 


could be a deprivation of personal life or liberty, and in a 


given case, whether the procedure is resorted to for removal 


is unreasonable, fair and unjust.   On the basis of the 


principle of Olga Tellis (Supra), the Hon’ble Apex Court in 


the matter of Ahmedabad Municipal Corporation (Supra), 


has held that though one has a right to make use of public 


property for private purpose, but the said right of use is not 


permanent in nature. It has had to be with requisite 


authorization, restrictions and control from the competent 


authority for same being used unscrupulously, the 


authorization has had to be in accordance with law, and it 


would be an authority, which would be vested with the 


competent authority, created under law to remove 


encroachment from a public land, which is demarcated to be 


utilized for the public purposes. The basic principles, which 


has been dealt with by the said judgment of Ahmedabad 


Municipal Corporation (Supra), is in order to facilitate 


immediate removal of encroachment has been dealt with in 


the following paragraphs, which are extracted hereunder :- 
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“The Constitution does not put an absolute 
embargo on the deprivation of life or personal liberty 
but such a deprivation must be according to the 
procedure, in the given circumstances, fair and 
reasonable. To become fair, just and reasonable, it 
would not be enough that the procedure prescribed in 
law is a formality. It must be pragmatic and realistic 
one to meet the given fact-situation. No inflexible rule 
of hearing and due application of mind can be insisted 
upon in every or all cases. Each case depends upon its 
own backdrop. The removal of encroachment needs 
urgent action. But in this behalf what requires to be 
done by the competent authority is to ensure constant 
vigil on encroachment of the public places. Sooner the 
encroachment is removed when sighted, better would be 
the facilities or convenience for passing or re-passing 
of the pedestrians on the pavements or foot-paths 
facilitating free flow of regulated traffic on the road or 
use of public places. On the contrary, the longer the 
delay, the greater will be the danger of permitting the 
encroachers claiming semblance of right to obstruct 
removal of the encroachment. If the encroachment is of 
a recent origin the need to follow the procedure of 
principle of natural justice could be obviated in that no 
not has a right to encroach upon the public property 
and claim the procedure of opportunity of hearing 
which would be a tardious and time-consuming process 
leading to putting a premium for high-handed and 
unauthorised acts of encroachment and unlawful 
squatting. On the other hand, if the Corporation allows 
settlement of encroachers for a long time fore reasons 
best known to them, and reasons are not far to see, then 
necessarily a modicum of reasonable notice for 
removal, say two weeks or 10 days, and personal 
service on the encroachers or substituted service by 
fixing notice on the property is necessary. If the 
encroachment is not removed within the specified time, 
the competent authority would be at liberty to have it 
removed. That would meet the fairness of procedure 
and principle of giving opportunity to remove the 
encroachment voluntarily by the encroachers. On their 
resistance, necessarily appropriate and reasonable 
force can be used to have the encroachment removed. 
Thus considered, we hold that the action taken by the 
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appellant-Corporation is not violative of the principal 
of natural justice. 


It is not in dispute that Rakhial Road is one of the 
important main road in the city of appellant-
Corporation and it needs removal of encroachment for 
free passing and re- passing of the pedestrians on the 
pavements/footpaths. But the question is ; whether the 
respondents are entitled to alternative settlement before 
ejectment of them ? 


Article 19(1) (e) accords right to residence and 
settlement in any part of India as a fundamental right. 
Right to life has been assured as a basic human right 
under Article 21 of the Constitution of India. Article 
25(1) of the Universal Declaration of Human Rights 
declares that everyone has the right to standard of 
living adequate for the health and well-being of himself 
and his family; it includes food, clothing, housing, 
medical care and necessary social services. Article 
11(1) of the International Covenant on Economic, 
Social and Cultural Rights lays down that State parties 
to the Convenat recognise that everyone has the right to 
standard of living for himself and his family including 
food, clothing, housing and to the continuous 
improvement of living conditions. In Chameli Singh & 
Ors. v. State of U.P. & Anr. [(1996) 2 SCC 549], a 
Bench of three Judges of this Court had considered and 
held that the right to shelter is a fundamental right 
available to every citizen and it was read into Article 
21 of the Constitution of India as encompassing within 
its ambit, the right to shelter to make the right to life 
more meaningful. In paragraph 8 it has been held thus : 


"In any organised society, right to live as a 
human being is not ensured by meeting only the animal 
needs of man. It is secured only when he assured of all 
facilities to develop himself and is freed from 
restrictions which inhibit his growth. All human rights 
are designed to achieve this object. 


Right to live guaranteed in any civilised society 
implies the right to food, water, decent environment, 
education, medical care and shelter. These are basic 
human rights known to any civilised society. All civil, 
political, social and cultural rights enshrined in the 
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Universal Declaration of Human Rights and 
Convention or under the Constitution of India cannot 
be exercised without these basic human rights. Shelter 
for a human being, therefore, is not a mere protection 
of his life and limb. It is home where he has 
opportunities to grow physically, mentally, 
intellectually an spiritually. Right to shelter, therefore, 
includes adequate living space, safe and decent 
structure, clean and decent surroundings, sufficient 
light, pure air and water, electricity, sanitation and 
other civic amenities like roads etc. so as to have easy 
right to shelter, therefore, does not mean a mere right 
to a roof over one's head but right to all the 
infrastructure necessary to enable them to live and 
develop as human being. Right to shelter when used as 
an essential requisite to the right to live should be 
deemed to have been guaranteed as a fundamental 
right. As is enjoined in the Directive Principles, the 
State should be deemed to be under an obligation to 
secure it for its citizens, of course subject to its 
economic budgeting. In a democratic society as a 
member of the organised permanent shelter so as to 
physically, mentally and intellectually equip oneself to 
improve his excellence as a Fundamental Duties and to 
be a useful citizen and equal participant in democracy. 
The ultimate object of making a man equipped with 
right to dignity of person and equality of status is to 
enable him to develop himself into residence, therefore, 
frustrates the very object of the constitutional 
animation of right to equality, economic justice, 
fundamental right to residence, dignity of person and 
right to live itself.” 


 


237.  In fact, this judgment has envisaged, that the 


removal of the encroachment is necessitated, in order to meet 


out the urgent needs, which is required to be done by the 


competent authority, who is otherwise expected to maintain a 


constant vigil on an act of encroachment over the public 


premises,  and where a prolonged delayed process will be 


danger for public by permitting the encroacher, claiming 
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semblance of the right to obstruct the removal of 


encroachment. The need of immediate removal particularly is 


in the context of Section 147 of the Railways Act could be 


resorted to. 


 


238.  The ultimate analysis of the judgment of 


Ahmedabad Municipal Corporation (Supra), it has 


provided, that on an empirical study of the socio psychology 


of the urban and rural population of the country, it has been 


observed, that due to inability of the Government to provide 


due civic facilities, means of livelihood to the people, and 


failure in order to maintain a constant vigil on migrant to the 


urban areas, it has often resulted into mushrooming of the 


growth of slums and encroachment. 


 


239.  In order to restrain it, it would be expedient, that 


the agencies of the State are equipped with sufficient powers, 


avoiding unnecessary procedural delay caused due to the 


procedural law to be followed, a direction to remove 


encroachment from a land, which is specifically demarcated 


for to be utilized for the public projects, which intends to 


meet out the general public benefits at large, and particularly 


also, to avoid a constant threat of unhygienic ecology, traffic 


hazards and the risk of prone to live on public land 


unauthorizedly occupied, it cannot rather it should not 


prevent the public authority to remove the encroachment 


from the public land by exercise of their powers, which had 


been vested with them under the statute, which in the instant 


case happens to be in the light of the provisions contained 


under the Railways Act itself. 
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240.  The Division Bench of Hon’ble High Court of 


Jharkhand in the matter of Bajrang Hard Coke 


Manufacturing Corporation Vs. Ramesh Prasad, in its 


decision rendered on 14th August, 2002, the Division Bench 


of Jharkhand High Court had opined in its para 14, that the 


authority vested with the statutory public authority under law 


to remove an unauthorised encroachment, where there is no 


factual dispute about the right and title of the occupants, 


which has already been analyzed in detail by us, based on the 


material placed by the interveners before this Court, and that 


too, in the light of the earlier judgment of the this Court, as 


rendered in the matter of Writ Petition (PIL) No. 178 of 


2013.   In order to dispel any remotest possibility of not 


hearing the persons, who are likely to be affected, the said 


precaution has been taken by us, and then on the basis of the 


ultimate analysis made by this Court after appreciating the 


each case developed by the interveners, it could be ultimately 


analyzed, that they don’t have any right and title vested with 


them in accordance with law, and hence, they would for all 


practical purposes would be treated to be an unauthorized 


occupants, and in that eventuality, for the reasons already 


given, they are for all practical purposes, to be held to be the 


unauthorized occupants, who could be removed by the 


railway authority after the assistance being provided by the 


local administration, as per the provisions contained under 


Section 147 of the Railways Act, which is independent to the 


provisions of the Public Premises Act of 1971. 
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241.  Though, this Court has already dealt with the 


applicability of the provisions of the Public Premises Act of 


1971, over the Railways Act, while extracting the part of the 


judgment deciding a Modification Application, preferred by 


Shamim Bano, but the said aspect of the applicability of the 


General Law of eviction from a public land of an 


unauthorized occupant was under consideration before the 


Hon’ble Apex Court as decided in Civil Appeal No. 3910 of 


2013, Board of Trustees for the Port of Kolkata and 


others Vs. APL (India) Pvt. Ltd. and others. The Hon’ble 


Apex Court in the said matter, while dealing with the 


controversy in the context of the provisions contained under 


Section 6 of the Public Premises Act of 1971, the Hon’ble 


Apex Court has observed that the provisions of the Public 


Premises Act, as defined under the Public Premises Act of 


1971, will not bar a Port Trust Authority, which is a creation 


of a statute, which is independent to the provisions of the 


Public Premises Act, to institute an action, as against the 


unauthorized occupants from the public premises or to 


dispose of the goods or articles, which were lying in the 


public premises, which may not be necessarily belonging to 


the alleged occupants. 


 


242.  The aforesaid principle has been laid down by the 


Hon’ble Apex Court in para 12 and 16 of the said judgment, 


when the matter was being considered in the context of 


unauthorized occupants in the context of the definition given 


under Section 2G of Act of 1971. Para 12 and 16 are 


extracted hereunder :- 
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“12. Appearing for the appellants, Shri Parag P. 
Tripathi, learned senior counsel, submits that the 
premises in question is a "public premises" as defined 
under the PP Act. There is no bar for the Port Trust to 
initiate action for eviction of unauthorized occupant 
from the premises or to dispose of goods and materials 
lying in public premises which may not necessarily 
belonging to the erstwhile tenant/licensee of the said 
premises. The Port Trust has initiated action for the 
eviction of the unauthorized occupant under the PP Act. 
The Port Trust has not initiated any action under the 
MPT Act. Section 6 of the PP Act must be read and 
interpreted on its own. It is not dependent upon 
Sections 59 and 61 of the MPT Act. It is argued that the 
judgment of the Division Bench of the High Court in 
Indian Rayon has no application to the facts of the 
present case. It is unnecessary for the Court to 
conjointly read Sections 59 and 61 of the MPT Act and 
Sections 5 and 6 of the PP Act for the purpose of 
evicting an unauthorized occupant. It is further argued 
that the Full Bench ought to have held that the 
proceedings initiated by the Port Trust also covers the 
respondents/writ petitioners and that they are bound by 
the order of the Estate Officer passed under Sections 5 
and 6 of the PP Act. 


16. The PP Act provides for eviction of occupants 
from public premises and for certain incidental 
matters. This Act was enacted to provide for a speedy 
machinery for the eviction of unauthorized occupants of 
the public premises. It is clear from the statement of 
object and reasons of the PP Act that it has become 
impossible for government to take expeditious action 
even in flagrant cases of unauthorised occupation of 
public premises and recovery of rent or damages for 
such unauthorised occupation. It is, therefore, 
considered imperative to restore a speedy machinery 
for the eviction of persons who are in unauthorised 
occupation.” 


 


243.  The said judgment of Board of Trustees for the 


Port of Kolkata and others (Supra), the Hon’ble Apex 


Court has further observed, that the provisions enacted under 
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the Act of 1971, has been for the obvious purpose, for 


enabling the statutory authorities to take all consequential 


steps for receiving possession from a public premises and for 


the recovery of the dues payable on its illegal user. The 


Hon’ble Apex Court has said, that the provisions of the said 


Act of 1971, has not to be interpreted in a way, which defeats 


the very purpose of its enactment to remove the unauthorized 


occupants from a public land, which is immediately required 


for the public purposes.  Same would be a situation in the 


present case, which relates to the Railways, regulated by self 


contained independent Act. 


 


244.  The Hon’ble Apex Court in the said case has 


observed that Section 6 of the Public Premises Act of 1971, 


would only apply, where a person is a tenant or a licensee of 


a public land. Since that being not the case at hand, as the 


applicants are unauthorized occupants, over a land belonging 


to the State, herein, i.e. the Railways, their resort to eviction 


process under the provisions of the Railways Act, cannot be 


diluted in its applicability, under the applicability of the 


procedural law of eviction provided under Public Premises 


Act of 1971, particularly when, the Railways Act, since being 


Special Act, will have its precedence. 


 


245.  The Division Bench of Allahabad High Court in a 


judgment delivered on 20th January, 2022, in the matter of 


Anoop Kumar Mishra Vs. State of U.P. and eight others, 


it was dealing with almost a similar situation, where the 


process of eviction was being intended to be taken from the 


plots or the property, which were belonging to the Railways, 
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which in the said case was depicted by the photographs, 


which here, in the instant case, is depicted by the land records 


and by the joint survey report of demarcation submitted by 


the Committee of Revenue and Railway Authorities, in 


pursuance to the earlier order passed by the Division Bench. 


 


246.  The Division Bench of Allahabad High Court, has 


observed, that inaction on part of the Railway Authorities, to 


remove the unauthorized occupants from the railway land is 


rather an inaction on their part and is a misconduct on part of 


its officials, and that the encroachment on the railway land 


has become a menace, as it creates hindrances in the 


development of the future projects of the Railways, which 


basically aims at to meet the future requirements of the 


transportation facilities to the public at large, and 


particularly, to the middle strata of the citizens of the 


country. 


 


247.  The Division Bench of Allahabad High Court, 


while dealing with the aspect about the menace of 


encroachment, thereby depriving the public facilities to the 


citizens has made reference to a judgment of the Hon’ble 


Apex Court as reported in 2011 (11) SCC 396, Jagpal Singh 


and others Vs. State of Punjab and others. The said 


judgment of the Hon’ble Apex Court, has observed therein 


that, that even prior to the independence, and thereafter, the 


act of encroachment on a public land has been unabated in 


larger part of the country. It has observed that unscrupulous 


persons, who are under a political cover or who have been 


backed by money power or who are backed with the muscle 
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power, they have been systematically, in a planned manner, 


are approaching upon the land belonging to the public utility, 


and this Court will not be hesitant to observe that in the 


instant case too, the present encroachers over the railway 


land were sheltered by the political heads of the State 


Government and were having political patronage, which at 


the relevant time, when the earlier Division Bench decided 


the matter, it was in the helm of the affairs, and particularly, 


the shelter provided by the then sitting M.L.A., who was also 


enjoying a status of being a Cabinet Minister, in order to 


secure her vote bank, have been irrationally resisting any act 


of removal of the unauthorized occupants from the land, in 


order to protect her vote banks. Relevant paragraph of the 


said judgment is extracted hereunder :- 


“This Court is saddened by the attitude of 
indifference adopted by the officials of the Indian 
Railways, some of whom are under a direct mandate to 
keep encroachments under check. There is a special 
enactment which enables the Railways to protect its 
property i.e. its statutory and public trust obligation. It 
was open to the concerned authority to invoke the 
provisions of the special enactment including the Public 
Premises Act. For that, the Estate Officers should have 
moved into action in right earnest at the earliest 
opportunity. Even that option is not being invoked for 
reasons best known to the authorities. Besides, the 
Railways maintains a Railway Police Force whose 
services could be utilized to safeguard the railway 
property wherever it is situated. The Court has been 
apprised that the railways has issued the Indian 
Railways Works Manual. Chapter VIII of the IRWM 
deals with acquisition, management and disposal of 
land. Clause 813 deals with the verification of land 
boundaries. Clause 813(b) of the IRWM casts a duty on 
every Section Engineer to prevent or remove any 
encroachment that might have taken place. Further, 
Clause 813 (d) provides that the Section Engineer is 
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also required to maintain a land boundaries 
verification register where details of encroachments are 
to be entered and the register itself is to be verified and 
countersigned by an Assistant Engineer. Clause 814 of 
the IRWM lays down elaborate procedure for removal 
of encroachments. The Clauses 813 and 814 (814 
already referred in paragraph 223 of the judgment) of 
the IRWM is being reproduced here under:-  


“813 Verification of Land Boundaries  
a) Vide Para 1048 of the Indian Railway Code for 


the Engg. Deptt. (1993 Edition) every Zonal. Railway 
Administration is responsible for the demarcation and 
periodical verification of the boundaries and 
maintenance of proper records in connection with land 
in the possession of that Railway.  


b) The Section Engineer (Works/P.Way) is 
responsible for maintaining railway land without any 
encroachments or development of easement rights. He 
should endeavour to prevent and remove 
encroachments, as and when they arise and where 
removal of encroachment is possible without referring 
to PPE act. In case where he is not able to remove 
them, he should report the cases to the Assistant 
Engineer, who will on receipt of such reports take 
immediate measures to remove the encroachments. 
Particular care is required to prevent encroachment on 
railway land situated above tunnels and below bridges 
especially Road over/Under bridges.  


c) The Section Engineer (Works/P.Way) shall 
inspect and maintain the Railway land boundaries 
between stations and at unimportant stations. The 
Section Engineer (Works) shall inspect and maintain 
the land boundaries at important stations and staff 
colonies.  


d) Maintenance of land boundaries verification 
Register- 


Railways should maintain printed registers on the 
lines of Bridge Registers as at Annexure 8.1 (a) & (b) in 
the attached format showing "Details of 
Encroachments" and "Details of the Missing Boundary 
Stones" and action taken thereon. The entries in the 
register should be certified by the Section 
Engineer/(Works/P.Way) of the respective sections and 
verified/inspected by the Asstt. Engineer./DEN/Sr.DEN 
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or other higher officers from time to time. The registers 
should have adequate pages so that record of 
inspection and verification of land boundaries for a 
period of 15 years can be accommodated in the 
register. Separate registers should be maintained for 
each Section Engineer (Works/P.Way)'s jurisdiction.  


A certificate on the following proforma should be 
given by the Section Engineer once a year which is to 
be verified and countersigned by AEN with regard to 
correct demarcation of land boundaries.  


Certificate for Land Boundaries verification is 
given below:  


LAND BOUNDARIES VERIFICATION 
CERTIFICATE  


Year-------------------Section-------------------Kms. -
---------------to------PWI/IOW ----------------------- Sub 
Division--------------- Division ---------- I,------------ 
PWI/IOW certify that I have inspected the railway land 
fencings and boundary stones on my section during the 
year ending ----------------------- and that they are in 
accordance with certified the/land plans. There have 
been no encroachments except at the following 
kilometerages that have been reported upon vide 
reference given against each. 


 DETAILS OF ENCROACHMENTS.  
Date of 
Inspection 


Location Description 
of 
encroachment 


Action 
taken 


Reference Initial of 
Inspection 
officer 


Remarks 


1 2 3 4 5 6 7 
       


 
I further certify that wire fencing and/or boundary 


stones are available at all locations except at the 
Kilometerages shown below for which action to replace 
the same is indicated against each location.  


DETAILS OF MISSING BOUNDARY STONES  
  


Date of 
Inspection 


Location Description 
of 
encroachment 


Action 
taken 


Reference Initial of 
Inspection 
officer 


Remarks 


1 2 3 4 5 6 7 
       


 
1. I certify that railway boundaries are 


demarcated correctly and that there are no 
encroachments, except those listed above.  
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2. Certified that land plans pertaining to the 
above mentioned PWI/IOW ----------------------------are 
available with him except the following.  


Asstt. Engineer/ DE.'/Sr.DEN/  
Chief Engineer/General  
e) During his inspections, the Assistant Engineer 


should ensure that Railway boundaries are demarcated 
correctly and that there are no encroachments. In cases 
where he cannot prevail on the parties to remove the 
encroachments, he must report the facts with 
particulars to the Divisional Engineer who will take up 
the matter with local authorities.” 


 


248.  In the matters of Jaspal Singh and others 


(Supra), the Hon’ble Apex Court has observed, that the 


encroachment on a public land has often been done in active 


connivance with the public authority and the local political 


powers. This was an act, which was deprecated by the 


Hon’ble Apex Court. 


 


249.  In yet another judgment,  which was relied by the 


Division Bench of  Allahabad High Court was rendered in 


the matter M.I. Builders (P) Ltd. Vs. Radhey Shyam Sahu, 


as reported in 1999 (6) SCC 464, which was based upon the 


identical principles, which necessitated the removal of 


encroachment from a public park. 


 


250.  The Division Bench of Patna High Court, in a 


decision rendered in C.W.J.C. No. 3754 of 2009, Deepak 


Kumar Vs. The State of Bihar and others, as decided on 


27th January, 2010, has issued directions for removal of the 


encroachment from the railway land, thereby directing the 


railway authorities to take a concrete step to free the railway 


land from any kind of encroachment and, if any 
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encroachment takes place, it shall be immediately informed 


to the Police Authorities and other District Authorities and 


the authorities will work cohesively in coordination with one 


another to see that the encroachment are removed, which is 


the need of the instant case and of present time too. 


 


251.  Owing to the aforesaid analysis, the following 


conclusions could be arrived at based on the respective 


pleadings as pleaded and also as argued by the interveners, as 


well as by the counsel representing the Railways and the 


petitioner of the Public Interest litigation.  Owing to the 


aforesaid reasons, this Court could judicially analyze as 


under :- 


i.. The rights claimed by the interveners or the 


occupants is based upon the Office Memorandum dated 


17th May, 1907, which would not confer any right even 


according to the case of the respondents, as it is only a 


document, which is only for the purposes of executive 


management of the property, and it refers only that the 


management of the property, would be in accordance to 


the Nazul Rules. 


ii. Further since the said Memorandum of 17th 


May, 1907, itself restraints any execution of deed of 


sale or lease of the nazul property, all lease deeds, 


according to the own case of the respondents would be 


in violation of the Office Memorandum dated 17th May, 


1907, as relied by them.  


iii. The Office Memorandum of 17th May, 1907, 


since, in fact, it being only an official communication, it 


will not have a statutory force, but rather, it would only 
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be a document to facilitate the administration of the 


land. 


iv. The Nazul Rules, which also finds reference in 


the document of 17th May, 1907, in it's opening 


paragraph has observed, that no part of land lying in 


Bhawar Estates of Nainital District, would be a nazul 


land for the purposes of Nazul Rules. Meaning thereby, 


as per Nazul Rules itself, no part of the District Nainital 


was or is a nazul land. 


v. Under Section 157 of the Oudh Rent Act, 1886, 


which is to be read with Section 16 of Agra Tenancy 


Act of 1926, it created a bar for creation of an 


occupancy right on a nazul land. 


vi. As per definition of nazul provided under 


Revenue Law, the nazul land is treated as to be an 


escheat property, and being an escheat property, it 


would always vest with State, over which, no propriety 


right could at all under law be created because of the 


bar created by the Nazul Rules or because of the bar 


created by even Office Memorandum of 17th May, 


1907. 


vii. Under Rule 59 of the Nazul Rules, it is 


provided, that any nazul land, which is lying adjoining 


to the Railway Station, if it is ever proposed to be sold 


or leased, it requires a prior sanction / approval from 


the Railway Authorities, which invariably in all the 


lease deeds, which had been  relied by the interveners, 


was lacking, as no lease deed finds any such reference, 


that any such prior sanction was ever obtained from the 
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Railway Authorities, was taken prior to execution of 


any deeds relied. 


viii. The interveners will have no right, even over 


the structure raised by them over the nazul land, in view 


of Rule 61 of the Nazul Rules, which provided, that no 


construction even on a nazul land, which is adjoining to 


the Railway Station, could be made except with a prior 


permission of the railway administration, which is not 


the case of the interveners / occupiers, they had been 


either granted in favour of any of the so-called 


interveners, claiming their rights over the land as to be 


a nazul land. 


ix. As per the principles, which govern the ratio of 


nazul land, as discussed by the judgment of the  


Division Bench of Allahabad High Court, nazul land 


would mean a land, which was left by its occupiers by 


an act of rebellion, which had chanced due to the 


Mutiny of 1857.  Since no such act of mutiny had ever 


taken place within the area of Haldwani Khas, which 


was for the first time created in 1834, thereby it will not 


be a nazul land, which could be said to be an escheat 


property, as per the definition of the nazul land. 


x. Under the Urdu terminology, the nazul land 


means a land, which is commonly called as “jaayajaad 


munjaapaata”, which means a land, which was left by 


the principal occupier, as an act of rebellion of Mutiny 


of 1857, which was later on vested with the Queen. 


Since no act of Mutiny of 1857, had ever taken place in 


the Haldwani Khas, so created in 1834, no part of the 
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land of Haldwani Khas, would be said to be “jaayajaad 


munjaapaata”, to be termed as a najul land. 


xi.  The respective leases, on the basis of which, 


the interveners / occupiers claimed their rights of 


occupancy and a right of transfer, will at all have a right 


of sale or transfer for the reason, that it is a lease only, 


which will be exclusively only a lease for enjoyment, if 


any as per law, under Section 105 of the Transfer of 


Property Act. 


xii. The lease of a nazul land as claimed, which is 


only confined to a right of enjoyment, it could not be 


further dealt with by transfer or by a lease or a sale 


deed, which was restricted under the Office 


Memorandum of 17th May, 1907, and also under the 


Nazul Rules itself. 


xiii. In the leases, which has been relied by the 


interveners, it shows, that some of the amount was 


transferred as an earnest money, and the balance was 


yet to be transferred.  There is nothing on record 


brought by the interveners, at any stage of the 


proceedings, that at the stage of execution of respective 


sale deeds, as claimed by them, the balance amount was 


ever paid, and in that eventuality, where balance 


consideration was not proved to have been transferred, 


it cannot be treated as a complete transfer of the 


property, and it was merely an expression to transfer the 


property in future.  


xiv The applicants have submitted, that they had 


a right over the property thus leased to them, as they 


have been depositing the revenue in the Municipality.  
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The deposition of revenue in the Revenue Department, 


its only for the purposes of discharging their tax 


liability to the local body, and merely recording of their 


name by the Municipal Board, is for the purposes of 


tax, does not confer a title and that too, in the context of 


their respective leases.  


xv. On a speculation of the lease deeds, as it 


referred to by the interveners, it was simply a narration 


of fact, but not a document, which could be read in 


evidence, since being in an express violation of the 


conditions of the deed itself, which has been claimed by 


the interveners to be creating a right in their favour. 


When such deeds cannot read as a document of title in 


evidence, as no right can be claimed on that basis.  


xvi. The pleadings raised in some of the 


Intervention Applications, with regard to the expression 


or contention by the interveners about the conferment 


of right and title over the property, since it is based 


upon an affidavit sworn by them on the basis of a legal 


advice, which cannot be a substitute to read as a right of 


ownership.  


xvii.  If the lease deed itself is considered, it was 


granted for a specific period of time mentioned in the 


specific lease deed. The said prescribed period of time 


had already expired, hence, with the prescribed expiry 


of time period, then even too, the right of enjoyment of 


lease property, has also been extinguished as per law, 


since it is no one’s case, that after the expiry of the 


terms of the lease, it was ever renewed. 
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xviii. The operation of the lease, which has been 


invariably relied by the lease holder / occupants, 


contained a specific stipulation, that it would only come 


into existence after its “registration”. It is no one’s 


case by the interveners / occupiers, that even after the 


respective execution of the lease deed, (though which 


was contrary to the law) was ever got “registered” as 


per its own terms and conditions. 


xix. None of the leases confer a right to sale and 


any transfer, and if it has been made, it would be 


contrary to the terms of lease, which itself had not 


given a right to the occupants, to transfer, hence it 


would not create any right, once the lease itself has not 


taken a legal birth. 


xx. The respective leases have reserved the right 


of the lessor to reoccupy the land, under any lease, 


when the lease reserves the right of a lessor to reoccupy 


the land after the lapse of time, it cannot be treated to 


be a perpetual lease, which is otherwise contrary to the 


Office Memorandum of 17th May, 1907, and contrary to 


the Nazul Rules. 


xxi. No right would have been validly conferred 


in the absence of compliance of the provisions 


contained under Rules 59 and 61 of the Nazul Rules, 


which were mandatory. 


xxii. Invariably, all the interveners have raised an 


objection, that there was no demarcation. But the said 


plea cannot be accepted by us, after the order of the 


Division Bench. When the demarcation report, itself 


was placed on record, and it was never objected by any 
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of the intervener at any point of time during pendency 


of Writ Petition (PIL) N. 178 of 2013. 


xxiii. Except for the interveners, who have 


responded to the publication issued by the Registry of 


this Court, in compliance of the orders passed by us, it 


would be deemed, that the non-applicants to the present 


Writ Petition (PIL) have no grievance as such in taking 


of any act of removal of their encroachment by the 


competent authority. 


xxiv. No right even by virtue of the respective 


lease could at all be granted or they could obstruct the 


action of their eviction, once they enjoy their 


occupancy rights under the political patronage, without 


any authority of law. 


xxv. The action taken by the Railway Authorities, 


since being under Section 147 of the Railways Act, 


being a Special Act, i.e. Railways Act of 1989, and as 


per the provisions contained under Section 147, to be 


read with Indian Railways Works Manual, the said 


action will itself eradicate the applicability of the Public 


Premises Act of 1971, since the Railways Act, being a 


Special Central Legislation and as it is having an inbuilt 


mechanism to deal with the unauthorized occupants 


over the railway land, and its criterion for eviction. 


xxvi.  As per Para 1048 of the Indian Railways 


Code, it is the Engineering Department of the Railway, 


which is responsible for demarcation, which, in fact, it 


was done in the presence of the Revenue authorities, the 


occupiers and the interveners, and the records thereof 


was maintained by them, the action of eviction after 
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determination of their rights cannot be said to be bad in 


the eyes of law. 


 


252.   To conclude with the aforesaid reasoning, 


which has been assigned by us in the body of the judgment 


while dealing with the issue of unauthorised occupancy over 


the railways land, based upon the claim of leases, and 


primarily the issue, as to what would be the modalities to be 


ultimately adopted for resorting to the process of eviction, we 


would prefer to conclude this judgment with a note, that a 


time has come now, that with a change of social psychology, 


the human perception, the human bent of mind, to have 


something in excess to what an individual is actually entitled 


to under law or under a document of title, has had to be read 


with a modulated form of law, and which could be rationally 


remarked in a meaningful manner on the basis of an excerpt 


of Alfred, Lord Tennyson, who in his very renowned poetry 


called as “The Passing of Arthur” had remarked, that with 


the passage of time, the law too is required to be rationally 


construed to meet the wider public purpose, and that is why 


he has observed as under : 


  “And slowly answer’d Arthur from the barge: 


  “The old order changeth, yielding place to new,  


  And God fulfils himself in many ways,  


  Lest one good custom should corrupt the world. 


  Comfort theyself: what comfort is in me?” 


 


253.  The very objective, which was analysed by the 


Alfred, Lord Tennyson, it was that one old good system, 


which has been consistently followed, which might have 
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become a precedence with the growth of time, that need not 


to be irrationally followed for all times to come.  It has had to 


be rationally modulated to be applied in a practical life in 


order to meet the ever increasing need of socio economic 


development, and which would be inclusive too of the need 


of development of the Railway projects in the instant case, 


aimed to cater the increasing public need. 


 


254.  The development of the railways projects was 


already a preconceived notion in the plans of the Railway 


Department, when they have principally visualized the 


necessity to lay down the railway lines, way back in early 


17th century, when the entire plan lay out was provided by the 


then private company, which was then engaged in operating 


the railway lines between Bareilly to Kathgodam (the 


reference of which, has already been made in the earlier).  


 


255.  Looking to the geographical constraints of the 


location of Haldwani Railway Station, since it adjoins   the 


river-bed area of River Gola, the engineering lay out has had 


to be planned in a fashion in order to meet any future 


untoward contingency, which may be caused due to flood or 


any other geographical calamites, which cannot be perceived 


at a given moment of time, but there could be only a 


preparedness, and that preparedness in the present case, 


would require an availability of a land for the future 


development of the Railways.  In such an eventuality or 


otherwise to meet the need of the growing township of 


Haldawni, where there is a regular and ever going on 


population explosion.  Owing to the aforesaid reasons, we are 
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of the view, that since by the documents, which had been 


placed on record before us and which had been analysed by 


us, it could be ultimately concluded, that no private need, 


even though it may not be existing in the instant case, in 


relation to the interveners, could have a precedence over and 


above a public need and that too, on a property, which has 


been otherwise vested with the Railways as per the Khewat 


pertaining to 1959.  


 


256.  Since, we have after giving a thoughtful 


consideration to the respective claims, have ultimately come 


to the conclusion, that the interveners / occupiers don’t have 


any existing legal right, which could at all be enforced in a 


Court of law.  


 


257.  In that eventuality, and particularly from the 


perspective of the need of the public requirement, a writ of 


mandamus  is required to be issued, thereby directing the 


following Authorities to ensure the compliance of the 


judgment by resorting to take an immediate steps to remove 


the unauthorised occupants from the railways land, which has 


already been determined by us, by use of force, which would 


be including the assistance to be provided by the local Police, 


as well as the Railway Protection Force or any other Para 


Military Force, if at all, it is required to meet any an assessed 


public rebellion, when the judgment is actually enforced.  


 


258.  Thus, the Secretary, Home, to the State of 


Uttarakhand, the Director General of Police, to the State of 


Uttarakhand, the Head of the Railway Protection Force,  the 
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District Magistrate, Nainital, the Senior Superintendent of 


Police, Nainital, and all his subordinate Administrative 


Executives, are hereby directed to use the forces to any extent 


determining upon need, to evict forthwith the unauthorised 


occupants after giving them a week’s time to vacate the 


premises, because otherwise by way of a publication, which 


directed to be made by us, that itself would suffice of giving 


them advance notice of the probable action to be taken 


against them.  


 


259.  The following actions for eviction of unauthorised 


occupants, from the railway land, are required to be taken : 


 i.. The Railway Authorities in coordination with 


the District Administration, and if need be, with any 


other Para Military Forces, shall immediately, after 


giving a week’s notice to the occupants over the 


railways land, ask them to vacate the land within the 


aforesaid period -. 


ii. The service of notice for the purposes of the 


enforcement of this judgment within the time period as 


provided aforesaid is to be intimated by paper 


publication, and by beats of drum in the area of giving 


message to the local residents, of the probable action to 


be taken after the expiry of one week’s period as given 


above.  


iii. If the occupants / encroachers, fail to vacate 


the premises, and land in dispute of the Railways, after 


being noticed, it will be open for the Railway 


Authorities, that they in joint coordination with the 


local Police, District Magistrate, Senior Superintendent 
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of Police and other Para Military Forces, as referred to 


above, will initiate an immediate action and take a 


forceful possession of the occupied land from such 


occupants / encroachers.  


iv. The statutory authorities as referred to above, 


will demolish or remove the unauthorised structures, 


which have been raised by the encroachers on the 


railways land, as identified in the body of this 


judgment, and would forthwith take possession after the 


expiry of a period of one week as granted above.  


v. It will be open for the Railway Authority, that 


in case, if they are forced to utilize any Force to 


demolish the structure and to take in possession the 


property of the railways, unauthorisedly occupied by 


the encroachers, the cost, which is invested by them in 


removing the unauthorised occupants, would be 


recovered from them as an arrear of land revenue.  


vi. The Secretary, Home, to the State of 


Uttarakhand, the Director General of Police, State of 


Uttarakhand, the Head of the Railway Protection Force,  


the District Magistrate, Nainital, the Senior 


Superintendent of Police, Nainital, are expected to 


ensure to provide full Police Force, to be deployed at 


the site, after assessing the requirement of Force, to 


meet any probable contingency by surrounding the area 


by Armed Forces, including taking care and the 


protection to the Police Officials and the Staff of the 


Railways, who would be engaged in the demolition 


process of illegal structures, standing on the railways 


land.  
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vii. The Railway Administration is further 


directed to initiate an appropriate proceedings as 


against the erring persons, including the Official of the 


concerned establishments for not cooperating in the 


process of eviction, as directed above, and they would 


also be taken to task for establishment or allowing the 


encroachers by occupying the land belonging to the 


Railways, which itself is contemplated under the Indian 


Railways Works Manual, as provided under its Para 


815.  


viii. The Railways Administration is directed to 


initiate an inquiry in order to check the extent of the 


land boundaries and its verification, and after the 


encroachers being removed after the aforesaid action, 


the Railway Administration, would ensure that a proper 


fencing of the railway property is made by the Railway 


Administration, and would also ensure by deployment 


of necessary Forces to resist any future act of 


encroachment to be made on the railways land, from 


which, the eviction process as directed above is to be 


resorted to by the respondents.  


 


260.  We hope and trust, that the directions given by us 


after a detailed analysis of the respective rights, would 


facilitate in ensuring the future railway development, and to 


curb the menace of the encroachment, on the land of the 


Railways, may be ultimately laid to rest and would be 


restrained to reoccur in future by the Railways Authorities.  
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261.  The Administrative Agencies are directed to take 


action, complete the direction, and report back compliance to 


us, within a week thereafter.  


 
(Ramesh Chandra Khulbe, J.) (Sharad Kumar Sharma, J.) 


    20.12.2022                                  20.12.2022 
Shiv 


 








IN THE HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


ON THE 20TH DAY OF OCTOBER, 2022 


BEFORE: 


HON’BLE SHRI JUSTICE MANOJ KUMAR TIWARI 


 
WRIT PETITION (S/S) No. 543 OF 2021 


 
 


BETWEEN: 
 
Navdeep Kumar     .… Petitioner 


(By Mr. P.K. Chauhan, Advocate) 
 


AND: 
 


State of Uttarakhand & others   … Respondents 
 


(By Mr. Rakesh Kunwar, learned Additional C.S.C. for the State of 


Uttarakhand, Mr. Vinay Kumar, Advocate for respondent nos. 2 & 3 and 


Mr. Lalit Samant, Advocate for respondent no. 4) 
 


 


JUDGMENT 
 


  By means of this writ petition, petitioner has 


sought the following reliefs: 


 “I. A writ, order or direction in the nature of 
Mandamus commanding the respondent no. 2 & 3 
to give appointment to the petitioner as the 
petitioner was recommended for appointment by 
respondent no. 4 after passing the exam and 
verification of documents. 


 
 II. A writ order or direction in the nature of 


certiorari quashing the communication whereby 
the candidature of petitioner has been rejected 
(Annexure no. 5).” 


 


 
2.  Facts, on which there is no dispute, are as 


follows: 


  (a) Uttarakhand Subordinate Service Selection 


Commission (respondent no. 4) issued an advertisement 


on 03.01.2017, inviting applications for appointment to 
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Group ‘C’ posts in different Government Corporations/ 


Undertakings.  By the said advertisement, 52 vacancies 


on the post of Technician Grade-II (Electrical) in 


Uttarakhand Jal Vidyut Nigam Ltd. were also advertised.  


Petitioner possessed all requisite qualifications for 


appointment as Technician Grade-II (Electrical), 


therefore he also applied pursuant to the advertisement 


and he was permitted to participate in the selection held 


by respondent no. 4.  Petitioner was declared successful 


in the selection and, according to him, he stood at serial 


no. 4 in order of merit amongst candidates selected for 


the post of Technician Grade-II (Electrical).  Petitioner is 


aggrieved by rejection of his candidature by a 


communication issued by General Manager, Personnel & 


Industrial Relations, Uttarakhand Jal Vidyut Nigam Ltd.  


The sole reason assigned for rejecting petitioner’s 


candidature is that the post in question is not identified 


for Physically Challenged (PH sub-category).   


 


  (b) Admittedly, petitioner is a ‘person with 


benchmark disability’ as defined under Section 2 (r) of 


the Rights of Persons with Disabilities Act, 2016 


(hereinafter referred to as ‘the Act of 2016’).  As per the 


Disability Certificate issued by Chief Medical Officer, 


Haridwar, petitioner suffers from Locomotor Disability to 


the extent of 50%.   


 


3.  Thus, the short point, which falls for 


consideration in this writ petition, is whether a person 


with benchmark disability, who is selected against an 


unreserved post on his own merit, can be denied 


appointment on the ground that the post, for which he is 


selected, is not identified under Section 33 of the Act of 


2016.  In other words, whether a person with disability, 
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who is not claiming benefit of reservation, can be denied 


appointment against a post in a Government 


establishment merely because the post is not identified 


under Section 33 of the Act of 2016 


 


4.  India is signatory to “Proclamation on the Full 


Participation and Equality of the People with Disabilities 


in the Asia and Pacific Region”.  In order to fulfil its 


obligation under the aforesaid proclamation, Union 


Parliament enacted Persons with Disabilities (Equal 


Opportunities, Protection of Rights and Full Participation) 


Act, 1995 (hereinafter referred to as ‘the Act of 1995’) 


with the objective of integrating persons with disabilities 


into the society and to ensure their economic progress.  


The intent was to turn persons with disabilities into 


‘agents of their own destiny’.   


 


5.  The Act of 1995 was replaced by more 


comprehensive legislation namely, Rights of Persons 


with Disabilities Act, 2016.  Section 3 (3) of the Act of 


2016 forbids discrimination of any kind against persons 


with disabilities, while Section 3(1) enjoins the 


appropriate Government to ensure that persons with 


disabilities enjoy the right to equality, life with dignity 


and respect for his or her integrity equally with others.  


Chapter IV of the Act of 2016 dealing with employment 


provides in Section 20(1) that no Government 


establishment shall discriminate against any person with 


disability in any matter relating to employment, 


however, proviso to Section 20 (1) enables appropriate 


Government to exempt an establishment from 


applicability of Section 20 (1), having regard to the type 


of work undertaken therein.   
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6.  Section 33, on which heavy reliance was 


placed by Uttarakhand Jal Vidyut Nigam Ltd., is in 


Chapter VI dealing with special provisions for persons 


with benchmark disabilities e.g. free education for 


children with benchmark disabilities, reservation in 


higher educational institutions, identification of posts for 


reservation and reservation in favour of persons with 


benchmark disabilities provided in Section 34.  For ready 


reference, Section 3, 20, 33 & 34 of the Act of 2016 are 


reproduced below: 


 
“3. Equality and non-discrimination.— (1) The 
appropriate Government shall ensure that the persons 
with disabilities enjoy the right to equality, life with 
dignity and respect for his or her integrity equally with 
others.  


(2) The appropriate Government shall take steps 
to utilise the capacity of persons with disabilities by 
providing appropriate environment.  


(3) No person with disability shall be 
discriminated on the ground of disability, unless it is 
shown that the impugned act or omission is a 
proportionate means of achieving a legitimate aim.  


(4) No person shall be deprived of his or her 
personal liberty only on the ground of disability.  


(5) The appropriate Government shall take 
necessary steps to ensure reasonable accommodation 
for persons with disabilities. 


 
 
20. Non-discrimination in employment.—(1) No 
Government establishment shall discriminate against 
any person with disability in any matter relating to 
employment:  
 Provided that the appropriate Government may, 
having regard to the type of work carried on in any 
establishment, by notification and subject to such 
conditions, if any, exempt any establishment from the 
provisions of this section.  


(2) Every Government establishment shall 
provide reasonable accommodation and appropriate 
barrier free and conducive environment to employees 
with disability.  


(3) No promotion shall be denied to a person 
merely on the ground of disability.  


(4) No Government establishment shall dispense 
with or reduce in rank, an employee who acquires a 
disability during his or her service:  
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Provided that, if an employee after acquiring 
disability is not suitable for the post he was holding, 
shall be shifted to some other post with the same pay 
scale and service benefits:  


Provided further that if it is not possible to adjust 
the employee against any post, he may be kept on a 
supernumerary post until a suitable post is available or 
he attains the age of superannuation, whichever is 
earlier.  


(5) The appropriate Government may frame 
policies for posting and transfer of employees with 
disabilities. 


 
 


33. Identification of posts for reservation.—
The appropriate Government shall—  


(i)  identify posts in the establishments which 
can be held by respective category of persons with 
benchmark disabilities in respect of the vacancies 
reserved in accordance with the provisions of section 
34;  


(ii) constitute an expert committee with 
representation of persons with benchmark disabilities 
for identification of such posts; and  


(iii) undertake periodic review of the identified 
posts at an interval not exceeding three years. 


 
 


34. Reservation.—(1) Every appropriate 
Government shall appoint in every Government 
establishment, not less than four per cent. of the total 
number of vacancies in the cadre strength in each 
group of posts meant to be filled with persons with 
benchmark disabilities of which, one per cent. each 
shall be reserved for persons with benchmark 
disabilities under clauses (a), (b) and (c) and one per 
cent. for persons with benchmark disabilities under 
clauses (d) and (e), namely:—  


(a) blindness and low vision;  
(b) deaf and hard of hearing;  
(c) locomotor disability including cerebral palsy, 
leprosy cured, dwarfism, acid attack victims and 
muscular dystrophy;  
(d) autism, intellectual disability, specific learning 
disability and mental illness;  
(e) multiple disabilities from amongst persons 
under clauses (a) to (d) including deaf-blindness 
in the posts identified for each disabilities:  
Provided that the reservation in promotion shall 


be in accordance with such instructions as are issued 
by the appropriate Government from time to time:  


Provided further that the appropriate 
Government, in consultation with the Chief 
Commissioner or the State Commissioner, as the case 
may be, may, having regard to the type of work carried 
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out in any Government establishment, by notification 
and subject to such conditions, if any, as may be 
specified in such notifications exempt any Government 
establishment from the provisions of this section.  


(2) Where in any recruitment year any vacancy 
cannot be filled up due to non-availability of a suitable 
person with benchmark disability or for any other 
sufficient reasons, such vacancy shall be carried 
forward in the succeeding recruitment year and if in the 
succeeding recruitment year also suitable person with 
benchmark disability is not available, it may first be 
filled by interchange among the five categories and 
only when there is no person with disability available 
for the post in that year, the employer shall fill up the 
vacancy by appointment of a person, other than a 
person with disability:  


Provided that if the nature of vacancies in an 
establishment is such that a given category of person 
cannot be employed, the vacancies may be 
interchanged among the five categories with the prior 
approval of the appropriate Government.  


(3) The appropriate Government may, by 
notification, provide for such relaxation of upper age 
limit for employment of persons with benchmark 
disability, as it thinks fit.” 


 
 


7.  From the scheme of the Act of 2016, it can be 


noticed that Chapter VI provides for measures of 


affirmative action, which every appropriate Government 


is required to adopt for integration of persons with 


disabilities in society and to ensure that they become 


financially independent so that persons with disabilities 


turn into agents of their own destiny.  Section 20(1) of 


the Act of 2016 in unambiguous terms provides that a 


person with disability shall not be discriminated in 


matter relating to employment, by any Government 


establishment.  Admittedly, Uttarakhand Jal Vidyut 


Nigam Ltd. is a Government establishment as defined 


under Section 2(K).  The embargo contained in Section 


20 (1) can be relaxed by the appropriate Government by 


granting exemption to an establishment having regard 


to the nature of activity undertaken therein.  
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8.  In the present case, no exemption, as 


contemplated in proviso to Section 20 (1), has been 


granted by the appropriate Government, therefore, 


rejection of petitioner’s candidature only on the ground 


that he suffers from physical disability, is hit by Section 


20 (1) of the Act of 2016, as such, unsustainable in the 


eyes of law.  Respondent’s contention that as the post of 


Technician Grade-II (Electrical) is not identified for 


persons with disability under Section 33 (i), therefore, 


person with disability cannot be appointed on a non-


identified post, cannot be accepted.  The exercise 


contemplated under Section 33 (i) is for the purpose of 


identifying posts, which can be reserved for persons with 


benchmark disabilities.  Thus, the contention raised on 


behalf of respondents could have been accepted, if 


petitioner was claiming benefit of reservation meant for 


persons with benchmark disability.  


 


9.  In the present case, petitioner has not claimed 


benefit of reservation and he was selected and 


recommended for appointment on his own merit, 


therefore, the stand taken by respondent nos. 2 and 3 


that petitioner can be appointed only against a post 


identified under Section 33(i) of the Act of 2016, is 


unacceptable.  In fact, such a stand goes counter to the 


spirit of the Act of 2016, which provides for equality of 


opportunity to persons with disability in matters of 


employment under a Government establishment.  Thus, 


the contention that person with disability can be 


appointed only against an identified post violates the 


rights guaranteed to them under the Rights of Persons 


with Disabilities Act, 2016.  It is thus apparent that 


Uttarakhand Jal Vidyut Nigam Ltd. is treating persons 
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with disability differently from other able bodied 


persons, which is impermissible in law.   


 


10.  When a specific query was put to learned 


counsel appearing for Uttarakhand Jal Vidyut Nigam Ltd.  


as to whether in the Recruitment Rules, applicable to the 


post of Technician Grade-II (Electrical), there is a 


provision which enables the employer to reject 


candidature of a selected candidate on the ground that 


he/she suffers from some physical disability, the answer 


was in the negative.  Thus, in the absence of any 


enabling provision in the Recruitment Rules, the act of 


Uttarakhand Jal Vidyut Nigam Ltd. in rejecting 


petitioner’s candidature on the ground that the post in 


question is not identified for Physically Challenged (PH 


sub-category) is unjust and illegal.  Admittedly, 


exemption as contemplated in proviso to Section 20(1) 


has also not been granted by the appropriate 


Government to Uttarakhand Jal Vidyut Nigam Ltd. 


 


11.  In such view of the matter, the writ petition is 


allowed and the impugned communication (annexed as 


Annexure No. 5 to the writ petition) is quashed to the 


extent it relates to the petitioner.  Respondent nos. 2 & 


3 are directed to re-consider petitioner’s claim for 


appointment in the light of provision contained in 


Section 20 (1) of the Act of 2016, within a period of four 


weeks’ from the date of production of certified copy of 


this order.  


 


 


  (MANOJ KUMAR TIWARI, J.)   
Aswal 
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Writ Petition No. 1662 of 2021 (S/S) 
 


Rajan Singh Gusain    ….. Petitioner 
 


     Versus 
State of Uttarakhand &Ors. …..Respondents 
 


 


Present: 
Mr. Dinesh Gahatori, the learned counsel for the petitioner. 
Mr. RakeshKunwar, Brief Holder for the State of 
Uttarakhand/respondent nos. 1 and 2. 
Mr. Lalit Samant, Advocate for respondent no. 3. 


 


Date of order: 20.10.2022 
 


 


Hon’bleManoj Kumar Tiwari, J.   
  


  Petitioner participated in a selection for the post of 


Assistant Agriculture Officer Grade III (Post Code 132) held 


pursuant to an advertisement dated 02.08.2019 issued by the 


Uttarakhand Subordinate Services Selection Commission. By the 


said advertisement, 280 vacancies on the said post were 


advertised, however, by a corrigendum issued on 16.12.2020, 


number of vacancies was reduced to 150, out of which 15 were 


reserved for “economically weaker sections”.  


 


2.  It is not in dispute that in his application submitted 


online, petitioner claimed benefit of reservation available to 


candidate belonging to economically weaker sections, however, 


he could not produce the certificate necessary for claiming such 


reservation. Result of the selection was declared on 19.12.2020 


and petitioner was placed at serial number 3 in the overall merit 


list for the post in question, with 82% marks. 


 


3.  Mr. Lalit Samant, learned counsel for the selecting 


body, admits that petitioner was declared successful and he scored 


third highest marks amongst all successful candidates.  
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4.  Petitioner has been denied appointment on the ground 


that he did not produce certificate in support of his claim for 


reservation available to persons belonging to economically 


weaker section (EWS) category. 


5.  By means of this writ petition, petitioner has sought 


the following reliefs: 
“(i) Issue a writ in the nature of mandamus directing the 


respondent no. 3 to recommend the name of the 
petitioner to respondent no. 2 for appointment for the 
post of Astt. Agriculture Officer Grade III advertised 
vide advertisement dated 2.8.2019 as the petitioner 
stood 1st in the general/unreserved/open category, 
otherwise the petitioner shall suffer irreparable loss and 
injury. 


(ii) Issue a writ in the nature of mandamus directing the 
respondent no. 2 to give appointment to the petitioner 
on the post of Astt. Agriculture Officer Grade III. 


(iii) Issue any other suitable writ, order or direction which 
this Hon’ble Court may deem fit and proper in the 
circumstances of the case. 


(iv) Award the cost of writ petition in favour of the 
petitioner.” 


 


6.  The stand taken in the counter affidavit by selecting 


body is that as petitioner did not submit EWS (economically 


weaker section) certificate, therefore, a notice was issued to him 


for submitting the same, petitioner’s reply was not found 


satisfactory. Consequently, his candidature was rejected. 


However, the order, by which petitioner’s candidature was 


rejected, is not brought on record. When a specific query was put 


to the learned counsel for the selecting body, he fairly submits 


that he has no knowledge about any such order.  


7.  The sole question, which falls for consideration in this 


writ petition, is whether a person seeking benefit of vertical 


reservation in public employment, can be denied appointment 
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against unreserved post due to his inability to produce a certificate 


in support of his claim for such reservation. 


 8.  It is not in dispute that petitioner is qualified for 


appointment as Assistant Agriculture Officer Grade-III.  He 


submitted online application as general category candidate, in 


which he expressed willingness to claim benefit of reservation 


available to economically weaker sections. However, it is not in 


dispute that petitioner is within the age limit prescribed for 


general category candidates and he paid the examination fee, as is 


payable by any other general category candidate.  Thus, petitioner 


was not given any concession available to candidates belonging to 


E.W.S. category.  


9.  It is contended on behalf of petitioner that his 


candidature cannot be altogether rejected on account of non 


production of E.W.S. certificate and he is entitled to be 


considered for appointment against an unreserved post or in open 


category.  It is further contended that a candidate, who does not 


fall in any of the reserved categories, is entitled to be considered 


against unreserved posts, which is also known as ‘open category’ 


and is available to all the candidates irrespective of their caste or 


economic status.  


10.  This Court finds force in the contention raised on 


behalf of the petitioner.  Hon’ble Supreme Court in the case of 


SauravYadav and others Vs. State of Uttar Pradesh and others, 


reported in (2021) 4 SCC 542 has held that open category is not a 


‘quota’ meant to be filled by persons belonging to a particular 


category, but rather available to all women and men alike.  


Paragraph no. 66 of the said judgment is reproduced below:  
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“66. I would conclude by saying that reservations, both 
vertical and horizontal, are method of ensuring 
representation in public services. These are not to be seen 
as rigid “slots”, where a candidate's merit, which 
otherwise entitles her to be shown in the open general 
category, is foreclosed, as the consequence would be, if 
the State’s argument is accepted. Doing so, would result 
in a communal reservation, where each social category is 
confined within the extent of their reservation, thus 
negating merit. The open category is open to all, and the 
only condition for a candidate to be shown in it is merit, 
regardless of whether reservation benefit of either type is 
available to her or him.” 


 


11.  In the case of Ram Kumar Gijroya Vs. Delhi 


Subordinate Services Selection Board and another, reported in 


(2016) 4 SCC 754, due to delay in submission of O.B.C. 


certificate, candidature of certain candidates was not considered.  


Learned Single Judge of Delhi High Court disposed of their writ 


petition by directing the selecting body to reconsider their 


application against vacancies reserved for O.B.C. category.  


Division Bench of the High Court, however, set-aside the order 


passed by writ court. Hon’ble Supreme Court allowed the Appeal 


filed by the candidates against the judgment rendered by Division 


Bench and restored the judgment & order passed by learned 


Single Judge.  Paragraph no. 18 of the said judgment is extracted 


below: 


“18. In our considered view, the decision rendered 
in Pushpa is in conformity with the position of law laid 
down by this Court, which have been referred to supra. 
The Division Bench of the High Court erred in reversing 
the judgment and order passed by the learned Single 
Judge, without noticing the binding precedent on the 
question laid down by the Constitution Benches of this 
Court in IndraSawhney and Valsamma Paul [Valsamma 
Paul  wherein this Court after interpretation of Articles 
14, 15, 16 and 39-A of the directive principles of State 
policy held that the object of providing reservation to the 
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SCs/STs and educationally and socially backward classes 
of the society is to remove inequality in public 
employment, as candidates belonging to these categories 
are unable to compete with the candidates belonging to 
the general category as a result of facing centuries of 
oppression and deprivation of opportunity. The 
constitutional concept of reservation envisaged in the 
Preamble of the Constitution as well as Articles 14, 15, 
16 and 39-A of the directive principles of State policy is 
to achieve the concept of giving equal opportunity to all 
sections of the society. The Division Bench, thus, erred in 
reversing the judgment and order passed by the learned 
Single Judge. Hence, the impugned judgment and order 
passed by the Division Bench in Letters Patent Appeal 
No. 562 of 2011 is not only erroneous but also suffers 
from error in law as it has failed to follow the binding 
precedent of the judgments of this Court 
in IndraSawhney and Valsamma Paul  . Therefore, the 
impugned judgment and order [Delhi Subordinate 
Services Selection Board v. Ram Kumar Gijroya, passed 
by the Division Bench of the High Court is liable to be 
set aside and accordingly set aside. The judgment and 
order dated 24-11-2010 passed by the learned Single 
Judge in Ram Kumar Gijroya v. Govt. (NCT of 
Delhi) [Ram Kumar Gijroya v. Govt. (NCT of Delhi),  
order dated 24-11-2010 (Del)] is hereby restored.” 


12.  Petitioner in paragraph no. 7 of the writ petition has 


stated that in 2019, when advertisement was issued,reservation for 


E.W.S. was newly introduced and E.W.S. certificates were not 


being issued.  For ready reference, paragraph no. 7 of the writ 


petition is extracted below: 


“7. That in pursuance to the advertisement dated 2-8-
2019 the petitioner being eligible for the post, applied.  
Since the petitioner fulfills the conditions of Act No. 7 of 
2019, he applied under EWS category, though at that 
point of time the certificates for being EWS was not 
being issued in as much as the scheme for reservation for 
EWS was newly introduced in State of Uttarakhand.  The 
online application form was accepted by the respondent 
no. 3.  In the application form the petitioner clearly 
mentioned that he is applying under general/unreserved 
category but since the petitioner belong to economically 
weaker section of the society he inadvertently the clinked 
for 10% EWS. It is submitted here that since the EWS 
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reservation is a vertical reservation and the petitioner 
applied under unreserved/general category. The copy of 
the application form submitted by the petitioner through 
online is being filed herewith as Annexure No. 3 to this 
writ petition.” 


13.  Our Constitution guarantees equality of opportunity in 


matters of public employment.  Article 16 thereof is reproduced 


below: 


“16. Equality of opportunity in matters of public 
employment.—(1) There shall be equality of opportunity 
for all citizens in matters relating to employment or 
appointment to any office under the State.  
 (2) No citizen shall, on grounds only of religion, 
race, caste, sex, descent, place of birth, residence or any 
of them, be ineligible for, or discriminated against in 
respect of, any employment or office under the State.  
 (3) Nothing in this article shall prevent Parliament 
from making any law prescribing, in regard to a class or 
classes of employment or appointment to an office 3 
[under the Government of, or any local or other authority 
within, a State or Union territory, any requirement as to 
residence within that State or Union territory] prior to 
such employment or appointment.  
 (4) Nothing in this article shall prevent the State 
from making any provision for the reservation of 
appointments or posts in favour of any backward class of 
citizens which, in the opinion of the State, is not 
adequately represented in the services under the State.  
 [(4A) Nothing in this article shall prevent the State 
from making any provision for reservation 5 [in matters 
of promotion, with consequential seniority, to any class] 
or classes of posts in the services under the State in 
favour of the Scheduled Castes and the Scheduled Tribes 
which, in the opinion of the State, are not adequately 
represented in the services under the State.]  
  [(4B) Nothing in this article shall prevent the State 
from considering any unfilled vacancies of a year which 
are reserved for being filled up in that year in accordance 
with any provision for reservation made under clause (4) 
or clause (4A) as a separate class of vacancies to be filled 
up in any succeeding year or years and such class of 
vacancies shall not be considered together with the 
vacancies of the year in which they are being filled up for 
determining the ceiling of fifty per cent. reservation on 
total number of vacancies of that year.]  
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 (5) Nothing in this article shall affect the operation 
of any law which provides that the incumbent of an office 
in connection with the affairs of any religious or 
denominational institution or any member of the 
governing body thereof shall be a person professing a 
particular religion or belonging to a particular 
denomination.  
 [(6) Nothing in this article shall prevent the State 
from making any provision for the reservation of 
appointments or posts in favour of any economically 
weaker sections of citizens other than the classes 
mentioned in clause (4), in addition to the existing 
reservation and subject to a maximum of ten per cent. of 
the posts in each category.]” 


 


14.  From plain reading of Article 16 (1) & (2), it is 


apparent that all citizens are entitled to equality of opportunity in 


matters relating to employment under the State and neither they 


can be declared ineligible on the ground of religion, race, caste, 


sex, descent, place of birth, residence etc. nor they can be 


discriminated on these grounds for appointment under the State. 


However, State can make provision for affirmative action in 


favour of any backward class of citizens, which is not adequately 


represented in the services under the State.   


15.  The action of the selecting body, if viewed in the 


backdrop of Article 16 (1) & (2) of the Constitution, is clearly 


unsustainable.  Admittedly, petitioner is a citizen of India, who 


has a right to be considered for employment under the State.  If he 


is not able to furnish the certificate for claiming benefit of 


reservation available to E.W.S. candidates within stipulated time, 


then also he has a right to be considered for appointment against 


unreserved post. In other words, his right to be considered for 


appointment in open category cannot be denied to him.  


16.  It is well settled that right to be considered for public 


employment is a fundamental right available to every citizen.  
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State Legislature has enacted the Uttarakhand Public Services 


(Reservation for Economically Weaker Sections) Act, 2019 and 


reservation to economically weaker sections is given in State 


services pursuant to the said Act.  Section 3 (5) of the said Act is 


reproduced below: 


“3(5) If a person belonging to economically weaker 
sections as mentioned in sub-section (1), get 
selected on the basis on merit in an open 
competition with general candidates, he/she shall 
not be adjusted against the vacancies, reserved for 
such category, under sub-section (1).” 


 
17.  The aforesaid provision is in consonance with the 


settled legal position that a reserved category candidate, who gets 


selected against unreserved vacancy on the strength of his higher 


score of marks, shall not be adjusted against reserved vacancies 


and shall be appointed against an unreserved vacancy.  Thus, even 


if petitioner had submitted E.W.S. certificate, then also he ought 


to have been appointed against an unreserved vacancy due to his 


ranking in the merit list.   


18.  There is another aspect of the matter.  A person 


belonging to weaker section of society, to whom benefit of 


reservation is available, cannot be compelled to claim benefit of 


reservation available to him and it is for him to decide whether he 


wants to take benefit of reservation or not.  If he does not produce 


the certificate necessary for claiming benefit of reservation, then 


it is not open for the selecting body to reject his candidature for 


non furnishing of caste/economic certificate and the selecting 


body is bound to consider his claim against unreserved vacancy.  


Thus, if he gets selected on his merit against unreserved post, then 


appointment cannot be denied to him on the ground of non 


submission of certificate regarding his caste/economic status. 
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Reservation is a form of affirmative action for the upliftment of 


socially/economically backward class of citizens and no one can 


be denied the fruits of his merit/effort on the ground that he did 


not furnish certificate necessary for claiming benefit of 


reservation.   


19.  In other words, a person, belonging to 


socially/economically backward class of citizens, cannot be 


penalized for non-furnishing of his caste/economic certificate by 


rejecting his candidature. 


20.  In such view of the matter, the writ petition is 


allowed. Secretary, Uttarakhand Subordinate Service Selection 


Commission is directed to reconsider petitioner’s claim for 


appointment against an unreserved vacancy on the post of 


Assistant Agriculture Officer Grade III and pass necessary order, 


within a period of two weeks’ from the date of production of 


certified copy of this order. 


 


 


      (Manoj Kumar Tiwari, J.)   
     
Pooja 
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No Date 
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reports, orders or 
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with Signatures 


COURT’S OR JUDGES’S ORDERS 


   WPSS No. 331 of 2022 
with  
WPSS No. 431 of 2022 
Hon’ble Manoj Kumar Tiwari, J. 
  
 Mr. Rajendra Dobhal, Senior 
Advocate, assisted by Mr. Shubhang 
Dobhal, Advocate for the petitioner.  
 Mr. Rakesh Kunwar, Additional 
C.S.C. for the State of Uttarakhand. 
 Heard learned counsel for the 
parties.  
 Since common questions of law and 
facts are involved in these writ petitions, 
therefore they were heard together and 
are being decided by a common 
judgment. However for the sake of 
brevity, facts of Writ Petition (S/S) 
No.331 of 2022 are being considered and 
discussed. 
 Petitioner was appointed as 
Mountaineering Instructor, in Nehru 
Institute of Mountaineering, Uttarkashi 
vide order dated 17.08.2004. 
Subsequently, his services were 
confirmed on the said post vide order 
dated 08.09.2005.  
 As per Service Rules, applicable in 
the Institute, retirement age of 
Mountaineering Instructor is 48 years, 
which can be extended upto 55 years. 
The relevant provision i.e. Rule 25(b) of 
Nehru Institute of Mountaineering 
Service Rule, which is quoted in para 11 
of the writ petition, is reproduced 
below:-  
  
“The retirement age of Mountaineering 
Instructors shall be 48 years extendable upto 







the maximum age of 55 years. The extension 
will be for a period of one year at a time subject 
to: 
(a)   Confidential Reports. 
(b)   Medical fitness. 
(c) Principal’s recommendation based on 
analytical assessment of the performance/ 
fitness/suitability for extension/termination of 
extension of the Instructors. 
(d)    Approval of Secretaries.” 
     
 Petitioner’s date of birth is 
10.01.1974, therefore, he completed 48 
years of age on 09.01.2022, and as per 
Service Rules, applicable to him, his 
service tenure came to an end on 
31.01.2022.   
 Petitioner moved an application on 
07.09.2021, seeking extension of service 
as per applicable rules. With his 
application, petitioner enclosed his 
medical fitness certificate and bio-data.  
The Principal of the Institute forwarded 
petitioner’s application to Secretary 
(NIM), Delhi vide letter dated 
08.01.2022.  Since order, regarding 
extension of service of petitioner was not 
received from Secretary (NIM), 
therefore, by communication dated 
31.01.2022, issued on behalf of 
Principal, petitioner was made to retire 
with immediate effect.  
 By means of this writ petition, 
petitioner has sought the following 
substantive relief:- 
 


(a) Issue, Writ, Order or direction in the 
nature of certiorari quashing the 
impugned order dated 14.01.2022 passed 
by Deputy Secretary, Government of 
India and order dated 31.01.2022 passed 
by respondent no. 4 to this writ petition.  


 
(b) Issue Writ or Order in the nature of 


mandamus commanding the respondents 







to consider the claim of the petitioner for 
extension of service as senior instructor 
as provided under the rules.  


 


 Mr. Rajendra Dobhal, learned 
Senior Counsel for the petitioner 
contends that a number of certificates 
were given to petitioner for his 
meritorious work as Instructor; he was 
also designated as Senior 
Mountaineering Instructor by the 
respondents; he is medically fit and 
there is no adverse entry in his service 
record, therefore, he is legally entitled 
for extension of service upto the age of 
55 years.  It is further contended that in 
the past, other Mountaineering 
Instructors were allowed to continue in 
service upto the age of 55 years.  
 In para 20 of the writ petition, it is 
pleaded that petitioner is medically fit 
and there is no adverse entry against 
him in his entire service career, 
therefore, he is legally entitled for 
extension of service upto the age of 55 
years. In para 21, it is stated that 
petitioner fulfils all conditions mentioned 
in the rules for extension of service, but 
extension has been denied to him 
without disclosing any reason.  
 Reply to these averments has been 
given in para 19 of the counter affidavit 
filed by Principal (NIM), which is 
extracted below:- 
 


“19. That the contents of the para no. 
19. To 25 of the writ petition are not 
admitted hence denied in reply thereto it is 
submitted here that the provisions of the 
act clearly reveals that the extension of 
the service can be granted upto the age of 
55 years subject to full fill all four 
conditions as mentioned in the Rules 25 b 
and its Appendix but petitioner does not 







meet out the same and even as on toady 
he is not in service and retired on 
31.01.2022, therefore the benefit of 
extension can not be given to the 
petitioner. 


Further it is also relevant to mention 
here that the petitioner has not meet out 
the conditions mentioned in 25(b) hence, 
the petitioner will not continue his service 
on the post of mountaineering instructor.  
As per NIM service rule 25(b) the petitions 
has not full filled two conditions out of four 
conditions mentioned.  First is Principal 
recommendation based on analytical 
assessment of the performance/ 
fitness/suitability for retention/termination 
of extension of the instructors and second 
is approval of secretariats.” 


 


 Learned Senior Counsel for the 
petitioner has referred to a 
communication dated 14.01.2022 issued 
by Section Officer (HMI), Ministry of 
Defence, Government of India in 
response to the letter dated 08.01.2022, 
issued by Principal (NIM).  In the said 
communication, reference has been 
made to an earlier letter dated 
13.05.2019, issued regarding extension 
of service of some other employees, in 
which it was stated that those employees 
should be appointed as Consultant and 
the vacancy, caused due to their 
retirement should be filled up from open 
market.  However, in para 3 of the said 
communication, Nehru Institute of 
Mountaineering was called upon to 
furnish comments regarding petitioner’s 
case in the light of earlier advice.  
 From the material placed on record, 
it is apparent that case of petitioner for 
extension of service, which was 
forwarded by Principal (NIM) vide letter 
dated 08.01.2022 has not been 







considered by the Competent authority, 
so far. 
 The Service Rules give a legitimate 
exception to a Mountaineering Instructor 
that his case for extension of service 
beyond 48 years of age shall be 
considered on merits by the Competent 
Authority.  From the counter affidavit, it 
is apparent that petitioner fulfils the first 
two conditions mentioned in the Rules, 
namely, his confidential reports are good  
and he is found to be medically fit for 
extension of service. The objection 
raised by respondents is that Principal 
has not recommended his case for 
extension and approval of the Secretary 
is wanting.  
 Learned Senior Counsel for the 
petitioner contends that Principal has 
recommended petitioner’s case for 
extension of service vide letter dated 
08.01.2022, however, Secretary 
(respondent no. 2) has not taken any 
decision on said recommendation, 
therefore, petitioner cannot be faulted 
for the inaction on the part of the 
authorities. He further submits that 
respondents cannot be permitted to take 
benefit of inaction of the Secretary 
(NIM). 
 This Court finds substance in the 
aforesaid submission made by learned 
Senior Counsel for the petitioner. There 
is nothing on record to show that the 
Secretary (NIM) considered petitioner’s 
case for extension of service. The 
communication dated 14.01.2022 is 
issued by Section Officer (HMI), Ministry 
of Defence, which also do not indicate 
that petitioner’s case was considered and 
in fact by the said letter, comments were 
called from the Principal. Since under the 







applicable Service Rules, petitioner has 
legitimate expectation that his case, for 
extension of service, would be 
considered, therefore, it was incumbent 
upon the Competent Authority to take an 
informed decision in the matter.  
 Since the Competent Authority is 
yet to take decision in the matter in 
terms of the applicable Service Rules, 
therefore, the writ petitions are disposed 
of with a direction to respondent no. 2 to 
consider petitioners’ claim for extension 
of service, as per relevant provision of 
Service Rules, within a period of six 
weeks from the date of production of 
certified copy of this order.  
  
   


(Manoj Kumar Tiwari, J.)   
                    23.11.2022 


Arpan 


 







