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HIGH COURT OF UTTARAKHAND 

LIST OF JUDGES (AS ON 30th SEPTEMBER, 2024) 

 
Sl. No. Name of the Hon’ble Judges Date of Appointment 

1. Hon’ble Ms. Justice Ritu Bahri 
(Chief Justice) 

04.02.2024 

2. Hon’ble Mr. Justice Manoj Kumar Tiwari 19.05.2017 

3. Hon’ble Mr. Justice Ravindra Maithani 03.12.2018 

4. Hon’ble Mr. Justice Alok Kumar Verma 27.05.2019 

5. Hon’ble Mr. Justice Rakesh Thapliyal 28.04.2023 

6. Hon’ble Mr. Justice Pankaj Purohit 28.04.2023 

7. Hon’ble Mr. Justice Vivek Bharti Sharma 28.04.2023 

 

 

 

 

 

******** 
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MAJOR EVENTS & INITIATIVES 
Independence Day Celebration: On 15th August, 2024 

           

         
On 15th August, 2024, Independence Day was celebrated in the High Court premises with Great enthusiasm. On 

this occasion, National Flag was hoisted by Hon’ble Ms. Justice Ritu Bahri, the Chief Justice, High Court of 
Uttarakhand in presence of Hon’ble Judges. Officers, Officials of the Registry and member of the Bar  
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NATIONAL CONFERENCES OF THE DISTRICT JUDICIARY  
FROM 31.08.2024 to 01.09.2024 AT NEW DELHI 

 
 

On 1st September, 2024, Hon’ble Mr. Justice Dr. D Y Chandrachud, Chief Justice of India, Hon’ble Mr. Justice Surya 
Kant, Judge, Supreme Court of India,  Hon’ble Ms. Justice Ritu Bahri,  Chief Justice of High Court of Uttarakhand with 

the Registrar General of High Court of Uttarakhand and other Judges of the Uttarakhand District Judiciary participated in 
the National Conference of the District Judiciary at New Delhi. 

 
 
 
 

 
Interactive Session between the panelists and the participants at the National Conference of the District Judiciary 

held on 31st August, 2024 at New Delhi. One of the participant is Ms. Kahkasha Khan, Registrar General of High Court of 
Uttarakhand.  

Above photographs have been published by Hon’ble Supreme Court of India in its report.  
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Landmark Achievement: Zero Pendency in Death Reference Cases 
 

  At the beginning of the year 2024, there were total 11 Death Reference Cases 

pending before this High Court. The oldest of those cases was Reference No. 1 of 2018. 

  Recognizing the critical nature of these cases and the importance of their timely 

disposal, dedicated Special Division Benches were created to expedite the hearing and 

disposal of these long-pending cases.  

 

  Through the concerted efforts of the Bench and the Bar, the High Court has 

successfully disposed of all the above Death Reference cases. 09 of these cases have been 

decided by the Division Bench comprising of Hon’ble the Chief Justice and Hon’ble Mr. 

Justice Alok Kumar Verma and 02 cases have been decided by the Division Bench 

comprising of Hon’ble Mr. Justice Ravindra Maithani and Hon’ble Mr. Justice Alok 

Kumar Verma. Now, there is no Death Reference case pending before this High Court. 

 

  This unprecedented achievement demonstrates the commitment of the Court 

towards ensuring speedy and effective delivery of justice for the victims and their 

families. The High Court remains committed to upholding the principles of justice and 

efficiency in its judicial process. 
 
 
 
 
 
 
 
 
 
 
 
 
 

8 
 



 

July - September, 2024 Uttarakhand Court News 

 
APPOINTMENTS OF PSYCHOLOGISTS/COUNSELLORS AT ADR 
CENTRE HIGH COURT PREMISES 
 
 Uttarakhand State Legal Services Authority Nainital, under the patronage of Hon’ble 

Chief Justice, High Court of Uttarakhand has appointed two counsellors, on 1st July 

2024. To appoint the qualified and experienced counsellor is an innovative idea by 

Hon’ble the Chief Justice Ms. Ritu Bahri. Ms. Rakhi as a Child Counsellor and Dr. G. 

K. Tripathi as a General Counsellor are serving at counselling centre in High Court. 

 

 The counsellors are specifically trained to address personal, social, or psychological 

issues. They provide emotional support, guidance, and therapy to individuals dealing 

with a wide range of personal and emotional challenges. The counsellors are equipped 

with the skills to help individuals manage stress, improve relationships, cope with 

mental health issues, child and matrimonial counselling and navigate life's difficulties. 

It’s appropriate support based on one's specific needs.  

 

 From July 2024 to September 2024 the above counsellors counseled 105 persons in 

Court cases and individually dealt with many cases of high court staff, Staff of other 

Government department and general public, which provided free of cost counselling 

and guidance in a district like Nainital and helped to sort out their mental stress, work 

pressure and other like issues. They organized more than 12 group counselling 

sessions on every working Saturdays. In present time counsellors are essential for any 

organization for providing emotional support, promoting mental health, fostering 

relationships and guiding personal and professional growth to its employees. 
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Counselling at ADR Centre 

 

         
Counseling at ADR Centre
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DAILY LOK ADALAT AT ADR CENTRE HIGH COURT OF UTTARAKHAND 
PREMISES 

        Under the kind guidance of Hon’ble Ms. Justice Ritu Bahri, Chief Justice, High Court of 

Uttarakhand a daily Lok Adalat is being organized from 01.05.2024 at ADR Centre, High Court 

of Uttarakhand premises.  Hon’ble Mr. Justice J.C.S. Rawat (Retd.) has been nominated to deal 

with the matters in Daily Lok Adalat. Later on, the Registrars of the Court were also nominated to 

deal with the matters in Lok Adalat on alternative days by Hon’ble the Chief Justice Ms. Ritu 

Bahri. From 1st July 2024 to 30th September 2024, total 126 cases have been decided in daily Lok 

Adalat. 
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PROGRAMMES ATTENDED BY HON’BLE JUDGES 

(FROM JULY 2024 TO SEPTEMBER 2024) 

 

1. Hon’ble Mr. Justice Ravindra Maithani and Hon’ble Mr. Justice Rakesh Thapliyal 

attended “National Conference on Landscape of Technology in Courts in India and 

the Way Forward” at Chandigarh Judicial Academy, Chandigarh from 10.08.2024 to 

11.08.2024. 

2. Hon’ble Ms. Justice Ritu Bahri, the Chief Justice, High Court of Uttarakhand attended 

“National Conference of the District Judiciary” at New Delhi from 31.08.2024 to 

01.09.2024. 
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             MAJOR ACTIVITIES OF STATE LEGAL SERVICES AUTHORITY 

FROM 

JULY 2024 TO SEPTEMBER 2024 

 

 LEGAL SERVICES AND AWARENESS STALL AT NANDASTAMI 
MAHOTSAV 

 

  As per directions of the Hon’ble Executive Chairman, Uttarakhand SLSA, 08 

days long campaign was carried out by the Uttarakhand SLSA in co-operation with 

DLSA Nainital in the regional fare namely Nandastami Mahotsav at Nainital by setting-

up a Legal Aid Services Stall at the said Nandastami congregation from 10.09.2024 to 

17.09.2024. 

  The Hon’ble Patron-in-Chief and Hon’ble Executive Chairman, Uttarakhand 

SLSA and Hon’ble Judges of the Hon’ble High Court of Uttarakhand, the Registrar 

General and Registrars of the Hon’ble High Court of Uttarakhand, Member Secretary, 

Officer on Special Duty, Uttarakhand SLSA, the District Judge/Chairperson and 

Secretary of DLSA Nainital, attended the legal services and awareness camp. Staff of 

Hon’ble High Court and Uttarakhand SLSA, PLVs and Panel Lawyers of DLSA Nainital 

also participated in the said programme. Further, more 07 Wheelchairs were provided to 

the disabled persons and Certificates to Trainers and Trainee participants; certificates and 

prize to winners of Painting and Drawing Competition were also given by the Hon’ble 

Patron-in-Chief and Hon’ble Executive Chairman, Uttarakhand SLSA and by the 

Hon’ble Judges of the Hon’ble High Court of Uttarakhand. 

  It is also kindly submitted that the services of Panel Lawyers have also been 

made available to the persons who sought legal aid. During the period, total 34 

persons/litigants were benefited by providing legal aid to them. During the said campaign 

1041 Saral Kanooni Gyan Mala (SKGM) booklets were picked-up/received by 347 

visitors as per their requirements. 
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  During the period from July to September, 2024, total 17 Multi-Purpose Legal 

Services and Awareness Programmes were organized by the District Legal Services 

Authorities throughout the State of Uttarakhand successfully. Out of above camps, 03 

Multi-Purpose Legal Services and Awareness Programmes were organized in the benign 

presence of Hon’ble Executive Chairman, Uttarakhand SLSA, Nainital. 

  During these Programmes/Camps 33 disabled persons were provided 

wheelchairs and crutches, 155 persons were provided hearing aid machines, 221 persons 

were benefited by health check-up and 690 by providing medicines, 225 farmers/persons 

benefited by providing them agriculture package, 89 persons by providing them different 

kind of Certificates through e-Services, Aadhar Card updates, and for benefits of 

Disability Pension/Widow/old age etc. Nukkad Natak on drug de-addiction, Anti-Drug 

Campaign was also performed by the students and others in few camps/programmes. 

People at large were also made aware about National Legal Aid Helpline Number 15100; 

Police Helpline Number-112 and Cyber Helpline Number-1930. 

  Various Government Departments have also set-up their stalls to provide 

benefits and information to the common mass about different kind of pension and 

Government Welfare Schemes and to resolve the issues related to their departments. 

 

 REGULAR/MONTHLY LOK ADALATS 

  All District Legal Services Authorities organized Regular/Monthly Lok Adalats 

within their districts. In such Lok Adalats 1896 pending cases were disposed off through 

amicable settlement.    

No. of Regular/Monthly Lok Adalats Organized: 23 
 

No. of Cases Taken up 
 

No. of Cases Disposed off Settlement Amount 

5943 1896 Rs. 17,06,868 
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 JAIL LOK ADALAT 

  With an objective to provide speedy and expeditious justice to the Under Trial 

Prisoners/Jail Inmates, Jail Lok Adalats have been conducted by the All District Legal 

Services Authorities across the State. 

No. of Lok Adalats Organized  
 

No. of Cases Disposed off 

09 133 

 

 PERMANENT LOK ADALATS (PLA) 

  At present, total 07 Permanent Lok Adalats have been established at District- 

Almora, Dehradun, Haridwar, Nainital, Pauri Garhwal, Tehri Garhwal and Udham Singh 

Nagar within the State of Uttarakhand. Out of 07, four (04) Permanent Lok Adalats 

(Public Utility Services) have been made functional in district Dehradun, Haridwar, 

Nainital and Udham Singh Nagar.  

 

Number of 
Sittings 

No. of cases received 
during the Period 

No. of cases settled 
during the Period 

Total Value/Amount of 
Settlement 

(Rs.) 

188 130 141 4,44,56,117  

 

 LEGAL AID CLINIC/VILLAGE LEGAL AID CARE AND SUPPORT 

CENTRE 

  Total 343 Legal Aid Clinics, Village Legal Aid Care and Support Centres have 

been established by the District Legal Services Authorities in Villages, Gram Panchayats, 

District/Sub-Jails, Judicial Lock-ups, Children/Observation/Juveniles/ Correction Homes, 

Nari Niketans, Old Age Homes and District Hospitals etc. During the period 9,653 

applications have been received from the visitors and out of them free legal aid/advice 

has been provided to the 8560 applicants. Others were forwarded by the DLSAs to the 

concerned departments for necessary action. 
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 DISASTER MANAGEMENT AND RELIEF TRAINING AND 

AWARENESS CAMPAIGN ORGANIZED BY THE DLSAs 
 
  As per the directions of the Hon’ble Executive Chairman, Uttarakhand SLSA, 

Nainital and with reference to NALSA’s Scheme for Legal Services to the Disaster 

Victims through Legal Services Authorities, Basic Training and Rescue/Disaster 

management training was imparted to the PLVs and other Volunteers. The said Disaster 

Relief Training was organized by the DLSAs in co-operation with State Disaster 

Response Force (SDRF) for providing immediate and effective relief and rescue work by 

the PLVs during natural and unnatural disasters. During the said training programme 

NALSA (Legal Services to the Disaster Victims through Legal Services Authorities) 

Scheme, 2010, Disaster Management Act, 2013 was also underlined to the participants. 

  The objective of these training programmes is, to develop skills of the Para-

Legal Volunteers and other Volunteers about rescue/relief work during occurrence of 

disasters such as cloud burst, earthquake, forest fire, landslide, building collapse, flash 

flood, glacier burst etc. in an effective manner while deployed for disaster response 

duties. 

 

 PREVENTION OF SALES OF EXPIRY ITEMS (SPECIAL DRIVE) 
 

  As per directions of the Hon’ble Executive Chairman, UKSLSA, Nainital, 

monthly meetings are being convened by the Secretaries of District Legal Services 

Authorities (DLSAs) across the State of Uttarakhand with Food Safety Officer and Drug 

Inspector of the concerned district with regard to prevention of sales of expiry 

items/packets/packed foods, drinks. Raid/Inspections are also being done to the malls, 

shops, markets, medical stores, general stores etc.  

  The committee constituted for the purpose to conduct all needful exercise as per 

law, if any such matter found in the district. 

  The District Legal Services Authorities convened 23 Meetings with Food 

Safety Officer and Drug Inspector and Anti-Drug Team Members, 157 surprise 
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inspections/visits were made to shops, stores, medical stores, malls by the concerned 

officers, about 225 samples collected from the shops, malls and stores and were sent to 

laboratory. The concerned officers also informed that show cause notices were issued to 

different firms as per Medicine Act, 1940 and Rules 1945. 

 

 WORKSHOP/AWARENESS PROGRAMME ON POSH ACT 

  In July, 2024, the District Legal Services Authorities have organized workshop 

under Sexual Harassment of Women at Workplace (Prevention, Prohibition and 

Redressal) Act, 2013 (POSH Act). During the programme the participants were 

highlighted about the rules and regulations of POSH Act. The event was attended by the 

men, women, students, Police Personnel, various Self Help Groups, ASHA Workers and 

staff of B.D.O Office etc. The participants informed that the POSH Act applies to all 

workplaces in India and aims to provide a safe and free Working Environment for Female 

Employees; Ensure adequate redressal of complaints and grievances of sexual 

harassment; Lay down regulatory provisions prohibiting sexual harassment. 

 
 INAUGURATION OF LEGAL AID CLINIC  

  LEGAL SERVICE CLINIC has been opened at Sushila Tiwari Hospital, 

Haldwani which was inaugurated on 17.07.2024 by Hon’ble Executive Chairperson, 

UKSLSA. On that day legal awareness camp was also organized at the newly inaugurated 

clinic wherein general public and doctors were apprised about concept of free legal aid, 

legal aid clinic, role of DLSA, and  media conference was also organized on the above 

subject. 

 

 CAPACITY BUILDING/TRAINING PROGRAMME FOR PLVs  
  As per directions of Hon’ble the Chief Justice, Ms. Ritu Bahari, Hon’ble High 

Court of Uttarakhand/Patron-in-Chief, UKSLSA, Nainital and Hon’ble Mr. Justice Manoj 

17 
 



 

July - September, 2024 Uttarakhand Court News 

Kumar Tiwari, Senior Judge, Hon’ble High Court of Uttarakhand/Executive Chairman, 

UKSLSA, Nainital, District wise Training Programme for the PLVs were imparted by the 

NGO ‘Migration and Asylum Project (MAP). The exclusive training programmes were 

organized as per National Legal Services Authority (NALSA) Scheme for PLVs 

(Revised) and Module for the Orientation-Induction-Refresher Courses for PLVs 

Training including Training Module prepared by the NGO- MAP. 

  It is pertinent to mention here that as per National Legal Services Authority 

(NALSA) Scheme for PLVs (Revised) and Module for the Orientation-Induction-

Refresher Courses for PLVs Training, PLVs are not only expected to impart 

awareness on laws and the legal system, but they must also be trained to counsel and 

amicably settle simple disputes between the parties at the source itself, which could 

save the trouble of the affected travelling all the way to the Legal Services 

Authority/ADR Centers 

 
 AWARENESS AND OUTREACH PROGRAMMES 

  During the period from July to September, 2024, total 3163 Legal Awareness 

Camps were organized at community level in remote far-flung areas, at market places and 

in urban areas by all DLSAs including TLSCs, PLVs and Panel Lawyers. These camps 

were attended by 129212 person across the State of Uttarakhand and they were sensitized 

about NALSA (Legal Services to the Workers in the Unorganized Sector) Scheme 2015, 

Cybercrime, Internet and Social media frauds/scams, Revenge Porn, Cyber Stalking, Cyber 

Harassment, Cyber bullying, Child help line 1098, NALSA helpline no.15100,  Prevention 

and Treatment, Early Access to Justice at Pre-arrest, Arrest and Remand Stage, Child 

Marriage Ban, Child Labour Ban, e-initiatives as e-True Copy, e-filing, Drug Abuse, 

POCSO Act, D.V. Act, NALSA Portal (LSMS and LAIS) etc. 
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 OUTREACH PROGRAMME AT SCHOOLS AND COLLEGES 

  Total 3746 Legal Awareness camps were organized at school and college level 

at District, Tehsil and Block level and the said camps were attended by Students, Teaching 

and Non-Teaching Staff and also Parents. In the said camps, people at large were informed 

about the NALSA (Legal Services to victims of acid attacks) Scheme, 2016, NALSA 

(Child Friendly Legal Services to Children and their Protection) Scheme, 2015, Cyber 

Crimes, Social Media Scams, Cyber Harassment, Revenge Porn, Cyber stalking, Child 

Labour, Child Marriage, Child Trafficking, Juvenile Justice Act, 2015, Labour laws, 

Minimum wages, POCSO Act, Good touch and Bad touch etc. These programmes were 

attended by about 1298302 students. 

 JAIL ACTIVITIES 

 AWARENESS CAMP IN JAIL IN BENIGN PRESENCE OF HON’BLE 

EXECUTIVE CHAIRMAN, UKSLSA, NAINITAL 

  A legal awareness camp was organized by DLSA Nainital at sub jail Haldwani 

on 17.07.2024 in the benign presence of Hon’ble Executive Chairperson, Uttarakhand 

State Legal Services Authority, wherein the issues raised by prisoners were discussed and 

they were also made aware about various schemes like support to poor prisoners’ scheme 

and various other rights of prisoners. Jail inmates were also made aware about benefits of 

skill development. A Bakery Unit, established in the jail with combined efforts of DLSA 

Nainital and District Administration (Jila Udyan Kendra), was also inaugurated. Medical 

Camp for prisoners was also organized. 

 OTHER JAIL ACTIVITIES 

  As per directions of the Hon’ble the Executive Chairman, UKSLSA and in 

order to strengthen Jail Legal Aid Clinics and Prisoners Focused Legal Services, all the 

District Legal Services Authorities are organizing “Jail Samiksha Diwas” inside 

District/Sub-Jails and at Legal Aid Clinics/Judicial Lock-up on every Wednesday of the 

week. The Secretaries of DLSAs along with Jail Vesting Panel Lawyers, Chief Legal Aid 
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Defense Counsel and PLVs visited District/Sub-Jails/Judicial Lock-ups and made 

interaction with jail inmates during the programme. The necessary legal aid has been 

provided to the Jail Inmates by the Jail visiting Panel Lawyers and Secretaries of the 

DLSAs. 

  During the period from July to September, 2024 total 151 Legal Awareness 

Camps, 65 visits/ inspections were conducted and total 1033 Jail Inmates/Under Trial 

Prisoners were benefited by providing them free Legal Aid Services by the Panel 

Lawyers enrolled with District Legal Services Authorities 

 
 BIODEGRADABLE, NON-BIODEGRADABLE AND PLASTIC WASTE 

MANAGEMENT 
  In compliance of order dated 07.07.2022 and order dated 24.11.2022 passed by 

the Hon’ble High Court of Uttarakhand in WP(PIL) No. 93/2022 (Jitendra Yadav Vs. 

Union of India & Others) and as per the directions issued by the Hon’ble Executive 

Chairman, UKSLSA, with reference to the aforesaid order, different legal awareness 

camps have been organized on different dates and places by the District Legal Services 

Authorities across the State of Uttarakhand.  

  PLVs visiting different rural and urban areas of their concerned district and 

uploaded Google Map Photos of the heaped/dumped garbage and sent complaint of the 

locations at E-mail ID: solidwaste-complaint@uk.gov.in, and also sent to concerned 

authorities.  

  Further, during the period from July to September, 2024 to make aware the 

common mass about Uttarakhand Plastic and other Non-Biodegradable Garbage 

(Regulation and Use of Disposal) Act, 2013; Plastic Waste Management Rules, 2016 

with amendment Rules 2018; Environment Protection Act, Uttarakhand Panchayat Solid 

Waste Management Policy, 2017 and ban on single use of plastic etc., 19 Legal 

Awareness Camps were organized and people at large were made aware. 09 Meetings 

were also convened by the Secretaries of the DLSAs with Executive Officer, Nagar 
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Palika to discuss the waste management in the district and for fixing dustbins at the 

collection centers and for removal/disposal of the collected garbage. 

 

 ANTI-DRUG CAMPAIGN 
  As per directions of the Hon’ble Patron-in-Chief and Hon’ble Executive 

Chairman, UKSLSA, Nainital, Legal Services Institutions carried out Anti-Drug 

Campaign across the State of Uttarakhand during July to September, 2024. It has also 

been directed to ensure wide publicity of Toll Free National Anti-Narcotics Helpline 

MANAS (Madak Nisedh Asuchhna Kendra) Number 1933, E-mail: 

info.ncbmanas@gov.in and Website: ncbmanas.gov.in launched by the Government of 

India. Through MANAS helpline citizen can share information on drug trafficking and 

connect with the Narcotics Control Bureau anonymously 24 hours a day to get advice on 

de-addiction and rehabilitation. The objective of this initiative is to keep the younger 

generation away from the drugs and MANAS will address various drug-related issues 

including trafficking, illegal sales, storage, manufacturing and cultivation of narcotics. It 

assures confidentiality and promise prompt action under the NDPS Act.   

  In order to aware the common mass about ill effects of drugs and drug-

addictions, Legal Awareness Camps were organized and during the campaign Anti-Drug 

Campaign Videos created by the famous personalities were displayed across the State of 

Uttarakhand in the Government Offices, Schools, Colleges, Universities, Law Colleges, 

Degree Colleges, District and Sub-Jails, Judicial Lock-ups, Children/Observation/ 

Juvenile/ Correctional Homes and prominent public places, Court Campuses at frequent 

intervals and during legal awareness camps. 

 

********* 
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NATIONAL LOK ADALAT ORGANIZED  
ON 14.09.2024  

AT HON’BLE HIGH COURT OF UTTARAKHAND 
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STATISTICAL INFORMATION 

DETAILS OF DISPOSAL OF CASES IN THE NATIONAL LOK ADALAT HELD 
ON 14.09.2024  

IN THE STATE OF UTTARAKHAND  

 

S.N. Name of the Courts No. of cases 
referred 

No. of cases 
settled 

Settlement 
Amount (Rs.) 

1 High Court of 
Uttarakhand 

359 36 1,29,17,395 

2 Almora 146 141 1,80,11,003 

3 Bageshwar 121 114 72,27,242 

4 Chamoli 98 88 61,34,154 

5 Champawat 266 252 28,35,454 

6 Dehradun 4333 4210 20,33,80,865 

7 Haridwar 1598 1478 6,23,70,312 

8 Nainital 1442 1380 7,12,86,036 

9 Pauri Garhwal 310 304 1,79,88,269 

10 Pithoragarh 334 304 3,60,34,985 

11 Rudraprayag 63 63 31,02,490 

12 Tehri Garhwal 461 450 2,68,64,667 

13 Udham Singh Nagar 3913 3653 22,15,13,478 

14 Uttarkashi 132 123 2,78,21,127 

 TOTAL(A):- 13576 12596 71,74,87,477 

15 Pre-Litigation Cases 12619 10648 19,05,52,601 

16 Consumer Courts 07 07 1,16,789 

17 Debts Recovery 
Tribunal, Dehradun 

89 87 69,87,00,000 

 TOTAL(B):- 12715 10742 88,93,69,390 

GRAND TOTAL (A+B) :- 26291 23338 1,60,68,56,867 
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STATUS OF FULL TIME SECRETARIES/TLSC/PLVS/PANEL LAWYERS/ 

RETAINER LAWYERS/MEDIATORS/LEGAL AID CLINICS/FRONT 

OFFICE/MEDIATION CENTERS AS ON 30.09.2024 

 
NAME OF 

DLSA/HCLSC 
No. of 

Full Time 
Secretary 

No. of 
TLSCs 

Constituted 

No. of 
Panel 

Lawyers 

No. of 
Retain

er 
Lawye

rs 

No. of 
traine

d 
PLVs 

No. of 
Legal 
Aid 

Clinics 

No. of 
Front 
Office

s 

No. of 
Mediatio

n 
Centers 

No. of 
Mediator

s 

No. of 
Pro-Bono 
Lawyers 

ALMORA 01 03 12 01 100 47 01 01 03 07 

BAGESHWAR 01 01 06 01 95 20 01 01 03 02 

CHAMOLI 01 05 08 01 84 31 01 01 01 10 

CHAMPAWAT 01 01 10 01 37 21 01 01 03 03 

DEHRADUN 01 04 51 01 49 62 01 02 25 31 

HARIDWAR 01 02 34 01 48 34 01 03 22 12 

NAINITAL 01 02 39 01 60 10 01 03 14 04 

PAURI  
GARHWAL 

01 04 25 01 86 22 01 02 04 04 

PITHORAGARH 01 04 11 01 72 14 01 01 04 02 

RUDRAPRAYAG 01 01 06 01 89 43 01 01 01 05 

TEHRI 
GARHWAL 

01 02 26 01 75 23 01 01 03 04 

U. S. NAGAR 01 05 51 01 58 24 01 03 11 35 

UTTARKASHI 01 02 17 01 33 19 01 01 08 08 

HCLSC 01 - 24 01 - - 01 01 25 Nil 

TOTAL 14 36 320 14 886 370 14 21 127 127 
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STATEMENT SHOWING THE PROGRESS OF LOK ADALATS HELD IN THE 

STATE OF UTTARAKHAND  

FROM JULY 2024 TO SEPTEMBER 2024 
S. No. Name of District Total No. 

of Lok 
Adalats 

Held 

Total  
No. of 
Cases 
Taken 

up 

Total No. 
of Cases 
Disposed 

off 

Compensation/ 
Settlement 

Amount (Rs.) 

Realized As 
Fine 

 (in Rs.) 

Total No. of 
Persons 

Benefited in 
Lok Adalat 

1 ALMORA 01 146 141 1,80,11,003 - 141 

2 BAGESHWAR 03 186 120 72,55,742 - 120 

3 CHAMOLI 04 154 96 61,34,154 27,000 96 

4 CHAMPAWAT 04 347 304 28,35,454 67,000 304 

5 DEHRADUN 04 8507 5527 20,36,66,070 4,15,500 5527 

6 HARIDWAR 01 1598 1478 6,23,70,312 - 1478 

7 NAINITAL 04 1864 1700 7,14,32,136 1,95,100 1700 

8 PAURI GARHWAL 04 383 372 1,79,88,269 2,78,980 372 

9 PITHORAGARH 04 960 335 3,60,34,985 43,300 335 

10 RUDRAPRAYAG 02 178 74 31,02,490 20,050 74 

11 TEHRI GARHWAL 02 479 451 2,68,64,667 2,000 451 

12 UDHAM SINGH 
NAGAR 

02 4226 3735 22,15,13,478 1,98,133 3735 

13 UTTARKASHI 01 132 123 2,78,21,127 - 123 

14 HCSLC, 
NAINITAL 

01 359 36 1,29,17,395 - - 

15 UKSLSA,NTL - - - - - - 

 TOTAL :- 
 

37 19519 14492 71,79,47,282 12,47,063 14456 

16 CONSUMER 
COURTS 

01 07 07 1,16,789 - - 

17 DEBTS 
RECOVERY 
TRIBUNAL., 
DEHRADUN 

01 89 87 69,87,00,000 - - 

 TOTAL 02 96 94 69,88,16,789 - - 

 GRAND TOTAL 39 19615 14586 1,41,67,64,071 12,47,063 14456 
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STATEMENT SHOWING THE PROGRESS OF CAMPS ORGANIZED IN THE 

STATE OF UTTARAKHAND FOR THE PERIOD  

FROM JULY 2024 TO SEPTEMBER 2024 
 

S. No. Name of District No. of Camps/Sensitization 
Programmes Organized 

Total No. of Persons 
Benefited in Camps 

1 ALMORA 1050 92493 

2 BAGESHWAR 439 18346 

3 CHAMOLI 1056 27486 

4 CHAMPAWAT 1035 31088 

5 DEHRADUN 391 26946 

6 HARIDWAR 305 21257 

7 NAINITAL 394 12701 

8 PAURI GARHWAL 362 15625 

9 PITHORAGARH 205 6467 

10 RUDRAPRAYAG 54 3420 

11 TEHRI GARHWAL 764 24813 

12 UDHAM SINGH  NAGAR 303 16255 

13 UTTARKASHI 189 6419 

14 HCLSC, NAINITAL - - 

15 UKSLSA, NAINITAL 01 1000 

 TOTAL 6548 304316 

16 CONSUMER COURTS - - 

17 DEBTS RECOVERY 
TRIBUNAL DEHRADUN 

- - 

 TOTAL 6548 304316 
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STATEMENT SHOWING THE PROGRESS OF LEGAL AID AND 

ADVICE/COUNSELING PROVIDED IN THE STATE OF UTTARAKHAND  

FOR THE PERIOD FROM JULY 2024 TO SEPTEMBER 2024 

S. No. Name of District No. of Persons Benefited through Legal Aid & 
Advice 

Legal Aid Legal Advice/ 
Counseling 

1 ALMORA 41 896 

2 BAGESHWAR 21 467 

3 CHAMOLI 16 150 

4 CHAMPAWAT 42 - 

5 DEHRADUN 457 1754 

6 HARIDWAR 152 65 

7 NAINITAL 127 1612 

8 PAURI GARHWAL 52 1138 

9 PITHORAGARH 38 70 

10 RUDRAPRAYAG 37 11 

11 TEHRI GARHWAL 66 20 

12 UDHAM SINGH  NAGAR 319 42 

13 UTTARKASHI 26 - 

14 HCLSC, NAINITAL 104 - 

15 U.K. S.L.S.A., N.T.L. - 104 

 TOTAL 1498 6329 

16 CONSUMER COURTS - - 

17 DEBTS RECOVERY 
TRIBUNAL DEHRADUN 

- - 

 TOTAL 1498 6329 
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PROGRAMMES/ACTIVITIES INSIDE JAIL CAMPUS 

 DURING JULY 2024 TO SEPTEMBER 2024 

 

 
 
 
 

 
 
 
           

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

STATISTICAL INFORMATION IN RESPECT OF PERMANENT LOK ADALATS 
(Established U/S 22B of Legal Services Authority Act) 

 
(STATISTICAL INFORMATION FOR THE MONTH OF JULY 2024 TO SEPTEMBER 2024) 

 
(i) No. of PLAs existing  :-07  (Almora, Dehradun, Haridwar, Nainital, Pauri  
              Garhwal, Tehri Garhwal and U.S. Nagar) 
 
(ii) Total No. of PLAs functioning :-04 (Dehradun, Haridwar, Nainital and U.S. Nagar) 

 
   

S. 
No. 

Permanent 
Lok Adalats 

Number of 
Sittings 

No. of cases 
pending as on 

30.06.2024 

No. of cases 
received 

during the 
Period 

No. of cases 
settled during 

the Period 

Total 
Value/Amount 
of Settlement                   

(₹) 

No. of cases 
pending as 

on 
30.09.2024 

1 Dehradun  
69 

 
323 

 
36 

 
60 

 
2,22,70,228 

 
299 

2 Haridwar  
35 

 
131 

 
22 

 
19 

 
57,209 

 
134 

3 Nainital  
49 

 
143 

 
09 

 
05 

 
1,32,562 

 
147 

4 Udham Singh 
Nagar 

 
35 

 
36 

 
63 

 
57 

 
2,19,96,118 

 
42 

  
Total  

 
188 

 
633 

 
130 

 
141 

 
4,44,56,117 

 
622 

S.N. Name of 
District 

Lok Adalat’s 
organized in Jails 

Legal Literacy Camps 
organized in Jails 

Legal Aid 
provided to 
under trial 
prisoners 

Jail 
visit 

  No. of 
organized 

Lok 
Adalats 

No. of 
cases 

disposed 
off 

Camps 
organized 

Benefitted 
persons 

Number of 
Benefitted 
under trial 
prisoners 

Total 
Number 
Jail visit 

1 ALMORA - - 14 2350 27 01 
2 BAGESHWAR - - 03 176 10 09 
3 CHAMOLI - - 10 657 06 13 
4 CHAMPAWAT - - 09 406 22 09 
5 DEHRADUN 03 46 06 3385 340 08 
6 HARIDWAR 03 67 10 3725 109 08 
7 NAINITAL - - 10 1477 79 - 
8 PAURI GARHWAL - - 10 1466 28 10 
9 PITHORAGARH - - 41 1100 11 - 

10 RUDRAPRAYAG - - 12 288 07 01 
11 TEHRI GARHWAL 01 - 08 1258 44 - 
12 U.S. NAGAR 02 20 07 1035 268 04 
13 UTTARKASHI - - 11 599 14 02 
14 H.C.L.S.C. NTL - - - - 68 - 

 TOTAL :-  
09 

 
133 

 
151 

 
17922 

 
1033 

 
65  
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STATISTICAL INFORMATION IN RESPECT OF VICTIM COMPENSATION 
SCHEME U/S 357 A Cr. PC 

(STATISTICAL INFORMATION FOR THE MONTH OF JULY 2024 TO SEPTEMBER 2024) 

 
No. of 

applications 
received directly 
by Legal Services 

Institutions 
 

(A) 
 

No. of applications/ 
orders 

marked/directed by 
any Court  

 
 

(B) 

Total No. of 
applications 

received including 
Court orders 

 
 

(A+B) 

No. of 
applications 

decided 

No. of 
applications 

pending 

Total Value/ 
Settlement 

Amount  
(₹) 

117 23 140 118 190 55,50,000 
 
 

 
STATISTICAL INFORMATION IN RESPECT OF CASES SETTLED 

THROUGH MEDIATION 
(STATISTICAL INFORMATION FOR THE MONTH OF JULY 2024 TO SEPTEMBER 2024) 

 
 

(A)  Total Number of ADR Centers                                             :  04 
(B)   Total No of Existing Mediation Centers other than ADR Centers          :  18 
(C)  Number of Mediators (Total of both in ADR Centers and Mediation 
  Centers)                                                                                                    :    127 
    

DISPOSAL 
 
 

S.N.   Total of all Mediation/ 
ADR Centre’s 

A Number of cases pending in the beginning of the months 157 
B No. of cases received during the months 287 

C Cases settled through Mediation 58 

D Cases returned as not settled 167 

E Non-starter cases which were retuned as mediation could not 
commenced   

16 

F No. of Connected cases - 

G No. of Cases pending at the end of the month 203 

 
 
 

********* 
 Data w.r.t. UKSLSA & DLSA has been provided by Member Secretary, UKSLSA Mr. Pradeep Mani Tripathi.  
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TRAINING PROGRAMMES HELD IN THE PERIOD OF   
JULY 2024 TO SEPTEMBER 2024  

AT  
UTTARAKHAND JUDICIAL AND LEGAL ACADEMY, 

BHOWALI, NAINITAL  

 
S. No. Name of Training Programmes/ Workshops Duration 

 
1. 
 

Study Tour/Training Programme of Newly Appointed Civil 
Judges (Jr. Div.) - 2022 Batch of Uttar Pradesh  
(Ist phase) 

01.07.2024  
to  

03.07.2024 

    2. Five days Training Programme on new Criminal Laws for 
Advocates at District Rudraprayag 

01.07.2024  
to  

05.07.2024 

     3. Five days Training Programme on new Criminal Laws for 
Advocates at District Champawat (Champawat & Tanakpur) 

02.07.2024  
to 

06.07.2024 

    4. 
Five days Training Programme on new Criminal Laws for 
Advocates at District Chamoli (Gopeshwar, Joshimath & 
Pokhari)  

02.07.2024  
to 

06.07.2024 

5. 
Five days Training Programme on new Criminal Laws for 
Advocates at District Chamoli (Karanprayag, Tharali & 
Gairsain) 

02.07.2024  
to 

06.07.2024 
 

6. 

Five days Training Programme on new Criminal Laws for 
Advocates at District Nainital (Haldwani & Ramnagar)  
(IInd phase) 

02.07.2024  
to 

06.07.2024 

7. 
Training Programme on triple method of Plea Bargaining, 
Compounding of Offences and Probation of Offenders Act, 
1958   
(1st phase) (Virtual mode) 

06.07.2024 

8. 
Study Tour/Training Programme of Newly Appointed Civil 
Judges (Jr. Div.) - 2022 Batch of Uttar Pradesh 
 (IInd phase) 

05.07.2024  
to  

07.07.2024 

9. 
Refresher programme for Court Staffs & N step Training for 
District Nainital 
 (ECT_8_2024) 

07.07.2024 
 

10. 
Five days Training Programme on new Criminal Laws for 
Advocates at District Haridwar (Laksar)  
(IInd phase) 

03.07.2024 
to 

06.07.2024 
& 

 08.07.2024 
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11. 
Five days Training Programme on new Criminal Laws for 
Advocates at District Haridwar (Roorkee)  
(IIIrd phase) 

03.07.2024 
to 

06.07.2024 
& 

 08.07.2024 

12. 
Five days Training Programme on new Criminal Laws for 
Advocates at Khatima, District Udham Singh Nagar 
(Khatima & Sitarganj)  

08.07.2024  
to 

12.07.2024 
 

13. 
Five days Training Programme on new Criminal Laws for 
Advocates at Kashipur, District Udham Singh Nagar 
(Kashipur, Jaspur & Bazpur)  

08.07.2024  
to 

12.07.2024 
 

14. Five days Training Programme on new Criminal Laws for 
Advocates at District Udham Singh Nagar (Rudrapur)  

09.07.2024  
to 

12.07.2024 
&  

15.07.2024 

15. 
Five days Training Programme on new Criminal Laws for 
Advocates at District Haridwar (Roorkee) 
 (IVth phase) 

09.07.2024 
to 

12.07.2024 
& 

 15.07.2024 

16. 
Five days Training Programme on new Criminal Laws for 
Advocates at District Haridwar (Headquarter Haridwar) 
(IIIrd phase) 

10.07.2024 
to 

12.07.2024 
& 

 15.07.2024 
 to 

16.07.2024 

17. Refresher Training Programme on SCC and Rent laws  
20.07.2024  

to  
21.07.2024 

18. 
Foundation Training Programme for Newly Recruited Civil 
Judges (J.D.) 2021 Batch 
(3rd phase of Institutional Training) 
(Including Uttarakhand  Darshan of about 07 days) 

15.04.2024 
to 

23.07.2024 

19. 
Training Programme on Permission of transfer of property 
in respect of Trust Properties/Societies  
(Virtual mode) 

27.07.2024 

20. Training programme for Referral Judges (1st  phase) 
(Virtual mode) 

28.07.2024 

21. Refresher programme on Civil Appeal, Revision & Review  
(Virtual mode) 

03.08.2024 
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22. Computer Skill enhancement Programme- Level I & II 
(ECT_12_2024) 

04.08.2024 
 

23. 40 hours Training Programme on Mediation for Advocates 
(1st phase) 

05.08.2024  
to  

09.08.2024 

24 
One Day State Level Stakeholders' Consultation on 
`Reimagining the Juvenile Justice System- Rights, Reforms 
and Rehabilitation with Special Focus on Disabled Children'  
(Hybrid mode) 

17.08.2024 

25 Two days training programme on Commercial Court Act, 
2015 & I.P.R. 

23.08.2024 
 to  

24.08.2024 

26 
Training Programme on triple method of Plea Bargaining, 
Compounding of Offences and Probation of Offenders Act, 
1958  
(2nd phase) (Virtual mode) 

24.08.2024 

27 
Workshop on Right to Information (RTI) - First Appellate 
Authority of Judiciary  
(Virtual mode) 

31.08.2024 

28 
Three Days Training Programme for Chief Legal Aid 
Defense Counsels, Assistant Legal Aid Defense Counsels 
and Advocates  
(Virtual mode) 

02.09.2024  
to 

 04.09.2024 

29 40 hours Training Programme on Mediation for Advocates 
(2nd  phase) 

03.09.2024  
to  

07.09.2024 
30 Core Competence Improvement Programme on MACT 

(Virtual mode) 
 

07.09.2024  

31 Computer Skill enhancement Programme- Level I & II 
(ECT_12_2024) 

08.09.2024 
(Rishikesh, Distt. 

Dehradun) 

32 
Training Programme on SCC Online for all Judicial Officers 
of the State  
(Virtual mode) 

08.09.2024 
 

33 
Joint Workshop on Juvenile Justice Laws for stakeholders 
of Juvenile Justice (Care & Protection of Children) Act, 
2015  
(Virtual mode) 

18.09.2024  
to  

19.09.2024 

34 
Training Programme on recent trends of Bail Jurisprudence 
and use of section 313(5) CrPC   
(Virtual mode) 

21.09.2024 

35 
Training Programme on triple method of Plea Bargaining, 
Compounding of Offences and Probation of Offenders Act, 
1958 

28.09.2024 
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(3rd phase) (Virtual mode) 
36 Training programme on Digitization at High Court level 

(ECT_6_2024) 
29.09.2024 
(Nainital) 

37 
Training programme on Bhartiya Nagrik Suraksha Sanhita 
2023, Bhartiya Nyaya Sanhita 2023 and Bhartiya Sakshya 
Adhiniyam 2023 for Officers/Officials of Forest Department 

30.09.2024  
(Haldwani) 

38 
Foundation Training Programme for Newly Recruited Civil 
Judges (J.D.) 2022 Batch  
(1st phase of Institutional Training) 

01.08.2024  
To 

15.10.2024 
       
 
 

******* 
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Study Tour/Training Programme of Newly appointed Civil Judges (Jr. Div.)- 2022 Batch of Uttar Pradesh 

(IInd phase) during the period from 05.07.2024 to 07.07.2024 
 
 

 

 
40 hours Training Programme on Mediation for Advocates (1st Phase) during the period from 05.08.2024 to 

09.08.2024 
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Foundation Training Programme for Newly Recruited Civil Judges (J.D.) 2022 Batch (1st phase of Institutional 

Training) during the period from 01.08,2024 to 15.10.2024. 
  
 

 

 

 

 
 

 
 Data of training programmes has been provided by Director UJALA Mr. Harish Kumar Goel.  
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INSTITUTION, DISPOSAL AND PENDENCY OF CASES 
 
 
 

HIGH COURT OF UTTARAKHAND 

(From 01.07.2024 to 30.09.2024) 

 

 Pendency 
(As  on  01.07.2024) 

Civil 
Cases 

Criminal 
Cases 

Total 
Pendency 

28691 23553 52244 
Institution 

( 01.07.2024 to 30.09.2024) 

Disposal 
(01.07.2024 to 30.09.2024)  

Pendency 
(As on 30.09.2024) 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Institution 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Disposal 

 
Civil 
Cases 

 
Criminal 

Cases 

Total 
Pendency 
at the end  

of 
30.09.2024 

 

2887 2899 5786 2144 2005 4149 29434 24447 53881 

 

 
 
 
 
 
 

********* 
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DISTRICT COURTS 

  
(From 01.07.2024 to 30.09.2024) 

 
 

SL. 
No 

Name of 
the District 

 

Civil Cases 

 

Criminal Cases 

Total 
Pendency 
at the end 

of 

30.09.24 

  Opening 
Balance 

as on  
01.07.24 

 
Institution 

from 
01.07.24 

 to  
30.09.24 

Disposal 
from 

01.07.24 
to 

30.09.24 

Pendency 
at the end 

of 
30.09.24 

Opening 
Balance as 
on 01.07.24 

 
Institution 

from 
01.07.24  

to  
30.09.24 

Disposal 
from 

01.07.24 
to 

30.09.24 

Pendency 
at the end 
of 30.09.24 

 

1. 
Almora 479 93 123 449 1577 641 746 1472 1921 

2. 
Bageshwar 177 60 113 124 432 244 338 338 462 

3. 
Chamoli 327 78 171 234 1031 447 637 841 1075 

4. 
Champawat 329 59 149 239 3361 1031 1557 2835 3074 

5. 
Dehradun 11307 3025 2864 11468 108419 22064 24001 106482 117950 

6. 
Haridwar 12540 1829 2073 12296 89180 19219 20496 87903 100199 

7. 
Nainital 3521 645 731 3435 24278 4164 4746 23696 27131 

8. Pauri 
Garhwal 1264 211 249 1226 9835 4622 4723 9734 10960 

9. 
Pithoragarh 350 123 251 222 2465 1959 2117 2307 2529 

10. 
Rudraprayag 142 100 115 127 490 474 529 435 562 

11. Tehri 
Garhwal 542 131 170 503 2953 1173 1116 3010 3513 

12. Udham 
Singh Nagar 6712 1117 1252 6577 64701 9966 11568 63099 69676 

13. 
Uttarkashi 412 306 226 492 1285 856 1041 1100 1592 

  
Total  38102 7777 8487 37392 310007 66860 73615 303252 340644 

 
  

********* 
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FAMILY COURTS 
(From 01.07.2024 to 30.09.2024) 

 

********* 
 

 
 Data of pendency and disposal of cases has been provided by Inspection Section of the Court.  

 

SL
No 

Name of 
the Family 

Court 

 
Civil Cases 

 
Criminal Cases Total 

Pendency 
at the 
end of 

30.09.24 

  Opening 
Balance as 

on 
01.07.24 

Institutio
n from 

01.07.24 
to 

30.09.24 

Disposal 
from 

01.07.24 
to 

30.09.24 

Pendency 
at the end 

of 
30.09.24 

Opening 
Balance 

as on 
01.07.24 

Institution 
from 

01.07.24 

  to 
30.09.24 

 
Disposal 

from 
01.07.24  

to  
30.09.24 

Pendency 
at the end 

of  30.09.24 
 

1. Almora 163 47 41 169 158 30 27 161 330 

2. Bageshwar 0 51 0 51 0 73 0 73 124 

3. Chamoli 0 72 0 72 0 87 0 87 159 

4. Champawat 0 49 2 47 0 101 1 100 147 

5. Dehradun 
(6 Family 
Courts) 

2386 737 833 2290 1964 500 506 1958 4248 

6. Haridwar 
(5 Family 
Courts) 

1837 676 503 2010 2500 514 378 2636 4646 

7. Nainital 
(2 Family 
Courts) 

714 262 246 730 1253 269 241 1281 2011 

8. Pauri 
Garhwal 

(2 Family 
Courts) 

341 101 110 332 476 102 94 484 816 

9. Pithoragarh 0 128 0 128 0 134 0 134 262 

10 Rudraprayag 0 47 0 47 0 48 2 46 93 

11 Tehri 
Garhwal 61 44 31 74 64 38 39 63 137 

12 U.S. Nagar 
(4 Family 
Courts) 

1394 526 476 1444 1846 371 408 1809 3253 

13 Uttarkashi 0 73 2 71 0 124 0 124 195 

 Total 6896 2813 2244 7465 8261 2391 1696 8956 16421 
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NOTIFICATIONS  AND CIRCULARS OF HIGH COURT OF 

UTTARAKHAND 

 FROM JULY 2024 TO SEPTEMBER 2024 
 

 No. 271-300/UHC/Admin.A2/2024 dated 11.07.2024  (Click to open) 

 No. 318/UHC/Admin.A2/2024 dated 02.08.2024  (Click to open) 

 No. 319/UHC/Admin.A2/2024 dated 05.08.2024  (Click to open) 

 No. 324-330/UHC/Admin.A-2/2024 dated 16.08.2024  (Click to open) 

 No. 331/UHC/Admin. A/2024 dated 20.08.2024  (Click to open) 

 No. 336/UHC/Admin. B/V-a-1/2024 dated 14/27.08.2024  (Click to open) 

 No. 337/UHC/Admin. B/V-a-5/2024 dated 14/27.08.2024  (Click to open) 

 No. 338/UHC/Admin. B/v-a-2/2024 dated 14/27.08.2024  (Click to open) 

 No. 342/UHC/Admin.(A)/2024 dated 09.09.2024  (Click to open) 

 No. 347/UHC/Admin. A/2024 dated 10.09.2024 (Click to open) 

 No. 348/UHC/Admin. A/2024 dated 10.09.2024 (Click to open) 

 No. 352/UHC/Admin.A-2/2024 dated 19.09.2024 (Click to open) 

 No. 353/UHC/Admin.A-2/2024 dated  21.09.2024 (Click to open) 

 No. 354-366/UHC/Admin.A-2/2024 dated 21.09.2024 (Click to open) 

 No. 367-380/UHC/Admin.A-2/2024 dated 21.09.2024 (Click to open) 

 No. 381/UHC/Admin.A-2/2024 dated 23.09.2024 (Click to open) 
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 No. 382/UHC/Admin.A-2/2024 dated 23.09.2024 (Click to open) 

 No. 383/UHC/Admin. A/2024 dated 23.09.2024 (Click to open) 

 No. 384/UHC/Admin.A-2/2024 dated 24.09.2024 (Click to open) 

 No. 392/UHC/Admin.A-2/2024 dated 30.09.2024 (Click to open) 

 No. 393/UHC/Admin.A-2/2024 dated 30.09.2024 (Click to open) 

 

 

 

 

CIRCULAR 

 

 C. L. No. 11/ I.T./ CR. LAW/2024-2025 dated 04.09.2024  (Click to open) 

 

 

 

 
 
 
 

 Data has been provided by Administrative-A Section of the Court.  
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CIRCULATION OF JUDGEMENT OF HON’BLE SUPREME COURT OF 

INDIA TO ALL HIGH COURTS AND TRIAL COURTS OF INDIA  

 

1. Vide letter dated 23.08.2024, Assistant Registrar, Hon’ble Supreme Court of India 

requested to circulate the reportable judgment  dated 20.08.2024 passed in SUO 

MOTU Writ Petition (Civil) No. 03 of 2023,  In Re: Right to Privacy of 

Adolescents. (Click to open) 

2. Hon’ble Supreme Court of India requested the Registrar Generals of the High Court 

to circulate the judgment dated 24.01.2023 passed in Misc. Application No. 1699 of 

2019 in Writ Petition (Civil) No. 215 of 2005 to the Health Secretaries in the 

respective States/Union Territories for onward communication to all the Chief 

Medical Officers in the State/Union Territories. (Click to open) 
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RECENT APPROVED FOR REPORTING  JUDGMENTS OF 

THE HON’BLE COURTS 

(01.07.2024 TO 30.09.2024) 

DIVISION BENCH JUDGMENTS 

 
1. Special Appeal No. 380 of 2022, State vs. Manoj Kumar and others. By Hon’ble 

Ms. Justice Ritu Bahri, (Chief Justice) and Hon’ble Mr. Justice Rakesh Thapliyal,  

Date of Judgment-04.09.2024 (Click to open) 

2. Criminal Appeal No. 145 of 2014, Rajveer Singh vs. State of Uttarakhand along 

with connected matters. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble 

Mr. Justice Pankaj Purohit, Date of Judgment-24.07.2024 (Click to open) 

3. Criminal Appeal No. 360 of 2016 (In Misc. Application No. 1930 of 2023), 

Prakash Chandra Arya vs. State of Uttarakhand. By Hon’ble Mr. Justice Manoj 

Kumar Tiwari and Hon’ble Mr. Justice Pankaj Purohit, Date of Judgment-

19.07.2024  (Click to open) 

4. Writ Petition (S/B) No. 67 of 2021, Dr. Harish Chandra Tiwari vs. Union of India 

and others. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. Justice 

Pankaj Purohit, Date of Judgment-05.07.2024  (Click to open) 

5. Writ Petition (S/B) No.  260 of 2018, Dr. Virendra Pratap Singh vs. State of 

Uttarakhand. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. 

Justice Pankaj Purohit, Date of Judgment-05.07.2024  (Click to open) 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


First Bail Application No.1382 of 2024 
 
 


Abdul Malik             ….....Applicant 
    


Versus 
            
State of Uttarakhand                       ….….Respondent 
       
Present:-  


Mr. Salman Khurshid, Senior Advocate through video 
conferencing, assisted by Mr. Vikas Kumar Guglani, 
Advocate for the applicant. 
Ms. Manisha Rana Singh, A.G.A. for the State. 
 


JUDGMENT 
 


Per: Hon’ble Ravindra Maithani, J.  


  Applicant Abdul Malik is in judicial custody in 


FIR No. 21 of 2024, under Sections 147, 148, 149, 307, 


395, 323, 332, 341, 342, 353, 412, 427, 436, 420B IPC, 


Section 3 and 4 of Prevention of Damage to Public 


Property Act, 1984, Section 7 of Criminal Law 


Amendment Act, 1932, Section 3/25, 4/25, 7/25 of the 


Arms Act, 1959 and section 15/16 of the Unlawful 


Activities (Prevention) Act, 1976 (“UAPA”), Police Station 


Banbhoolpura, District Nainital. He has sought his 


release on bail. 


2.   Heard learned counsel for the parties and 


perused the record.  


3.  As soon as the matter is taken up, learned 


State counsel raised question with regard to the 
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maintainability of the bail application. She submits that 


the applicant seeks bail under the provisions of the 


UAPA. The bail rejection order has been passed by the 


Sessions Judge, Haldwani. Therefore, it is argued that 


instant bail application is not maintainable, instead the 


applicant ought to have appealed the bail rejection order, 


in view of Section 21 of the National Investigating Agency 


Act, 2008 (“the NIA Act”).  


4.  Instant bail application on merits has not been 


heard. Arguments have been heard on the question of 


maintainability of the bail application. 


5.  Learned Senior Counsel appearing for the 


applicant submits that instant bail application is 


maintainable. He referred to Section 13 of the NIA Act to 


argue that the scheduled offences investigated by 


National Investigation Agency (“Agency”) can only be tried 


by the Special Court, as constituted under Section 11 of 


the NIA Act. Learned Senior Counsel would submit that 


the appeal under Section 21 of the NIA Act, may be 


preferred only against judgment and order passed by the 


Special Court. It is argued that in the instant case, the 


bail rejection order has not been passed by any Special 


Court, instead it has been passed by the Sessions Court. 


Learned Senior Counsel has placed reliance on the 
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principle of law, as laid down in the case of Bahadur Kora 


and others Vs. State of Bihar, 2015 SCC OnLine Pat 


1775. 


6.  In the case of Bahadur Kora (supra), the Full 


Bench of Hon’ble Patna High Court has answered the 


questions relating to the issue and in para 44 observed as 


follows:- 


“44. The second is about Sub-section (3) of 


Section 22 of the Act. It refers to “any offence 


punishable under this Act”. Even a microscopic 


analysis of the Act discloses that the Act does not 


define any independent offences nor does it provide for 


punishment thereof. It is felt that the proper 


expression to be employed, would have been “any 


offence which is liable to be investigated and tried 


under this Act”. We, therefore, hold that: 


(A) the Judgment in Aasif's case (supra), insofar 


as it held that Investigating Agency of the State 


Government can investigate and try offences in 


accordance with the provisions of the N.I.A. Act, in the 


cases where offences punishable under the Unlawful 


Activities (Prevention) Act are alleged, and that such 


cases must be tried by the Courts of Sessions under 


Sub-section (3) of Section 22 of the N.I.A. Act, cannot 


be said to have laid the correct law; 


(B) the cases even where offences punishable 


under the provisions of U.A.P. Act are alleged shall be 


tried by the Courts as provided for under the Cr.P.C. 


and not in accordance with the special procedure, 


under the Act unless (i) the investigation of such cases 


is entrusted by the Central Government to the N.I.A., 


and (ii) the N.I.A. transfers the same to the 


Investigating Agency of State Government. 
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The Appeals shall be treated as Bail Applications, to be 


heard under Section 439 of Cr.P.C. and the registry 


shall place the same before the learned Single Judges 


after requiring the parties to alter the provisions of law; 


(C) all the cases in the State of Bihar, which are 


being tried by the Courts of Sessions, on the basis of 


the Judgment of this Court in Aasif's case (supra), 


shall stand transferred to the Courts that otherwise 


have jurisdiction to try them; and 


(D) none of the steps taken in such cases that 


were pending before the Court of Sessions shall render 


the investigation or trial, invalid or unlawful.” 


 


7.  Referring to the provisions of Section 22 Sub-


section (3) of the NIA Act, it is argued that the powers of 


the Special Court are exercised by the Sessions Court, 


but bail rejection order has not been passed by the 


Special Court, as such. It is also submitted that an order 


passed under Section 22 Sub-section (3) of the NIA Act, is 


not appealable under Section 21 of the NIA Act, as per 


the scheme of the NIA Act. 


8.  Learned State counsel would submit that until 


Special Court is constituted under Section 22 Sub-


section (3) of the NIA Act, the Court of Session may 


exercise such powers as conferred on Special Court and 


the procedure given under the Chapter shall eventually 


be followed. Therefore, it is argued that the order passed 


by the court empowered under Section 22 Sub-section (3) 


is appealable under Section 21 of the NIA Act. 
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9.  Learned State counsel would argue that a 


purposive interpretation of the statute should be done so 


as to advance the cause of justice. In support of her 


contention, learned counsel referred to the principles of 


law, as laid down in the case of State of Andhra Pradesh, 


Through Inspector General, National Investigation Agency 


Vs. Mohd. Hussain Alias Saleem, (2014) 1 SCC 258 and  


Jaffar Sathiq Vs. State, 2021 SCC OnLine Mad 2593. 


10.  In the case of Mohd. Hussain (supra), the 


Hon’ble Supreme Court, while reading the intention of 


Parliament held that “the interlocutory order may not be 


excluded from the purview of Section 21 (1) of the NIA 


Act”. In para 18 of the judgment, the Hon’ble Supreme 


Court observed as hereunder:- 


“18. Section 21(2) of the NIA Act provides 


that every such appeal under sub-section (1) 


shall be heard by a Bench of two Judges of the 


High Court. This is because of the importance 


that is given by Parliament to the prosecution 


concerning the Scheduled Offences. They are 


serious offences affecting the sovereignty and 


security of the State amongst other offences, for 


the investigation of which this special Act has 


been passed. If Parliament in its wisdom has 


desired that such appeals shall be heard only by 


a Bench of two Judges of the High Court, this 
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Court cannot detract from the intention of 


Parliament. Therefore, the interpretation placed 


by Mr Ram Jethmalani on Section 21(1) that all 


interlocutory orders are excluded from Section 


21(1) cannot be accepted. If such an 


interpretation is accepted it will mean that there 


will be no appeal against an order granting or 


refusing bail. On the other hand, sub-section (4) 


of Section 21 has made that specific provision, 


though sub-section (1) otherwise excludes 


appeals from interlocutory orders. These appeals 


under sub-section (1) are to be heard by a Bench 


of two Judges as provided under sub-section (2). 


This being the position, there is no merit in the 


submission canvassed on behalf of the applicant 


that appeals against the orders granting or 


refusing bail need not be heard by a Bench of 


two Judges.” 


11.  In the case of Jaffar Sathiq (supra), a reference 


was made to the Larger Bench as follows:- 


“i. whether an application against the order 


passed by the District and Sessions Judge 


in a matter concerning UAP Act shall be 


numbered as a bail application or an 


appeal? And 


ii. whether, it has to be posted before the 


Single Judge or a two Judges Bench of this 


Court? 
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12.  The Full Bench of Hon’ble Madras High Court 


answered the reference as follows:- 


“21. Be that as it may, the decision of the 


Supreme Court in Bikramjit Singh (supra) holds the 


field today. We must, therefore, yield to the wise 


counsel of St. Augustine who said “Roma Locutaest, 


causa finitaest (When Rome has spoken, the case is 


closed) Consequently, the question (s) referred are 


answered thus: 


“An order passed by a Court of Session 


dismissing a bail application in a case involving 


offence(s) under the Unlawful Activities (Prevention) 


Act, 1967, must be challenged only by way of an 


appeal under Section 21 of the National Investigation 


Agency Act, 2008. Consequently, such an appeal 


would lie only before a Division Bench vide Section 21 


(2) of the National Investigation Agency Act, 2008. The 


decision of the Division Bench of this Court in A. Raja 


Mohammed (supra) and that of a learned single Judge 


in Abdulla (supra) to the contrary, will stand 


overruled.” 


The reference is, accordingly, answered on the 


aforesaid terms.” 


13.  In the case of  Bahadur Kora (supra), the 


reference was answered by the Full Bench of Hon’ble 


Patna High Court on 27.03.2015. Thereafter, in the case 


of Bikramjit Singh Vs. State of Punjab, (2020) 10 SCC 


616,  the Hon’ble Supreme Court discussed the role of 


courts under the NIA Act and in para 26 of the judgment 


observed as hereunder:- 
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“26. Before the NIA Act was enacted, offences 


under the UAPA were of two kinds — those with a 


maximum imprisonment of over 7 years, and those 


with a maximum imprisonment of 7 years and under. 


Under the Code as applicable to offences against other 


laws, offences having a maximum sentence of 7 years 


and under are triable by the Magistrate's courts, 


whereas offences having a maximum sentence of above 


7 years are triable by Courts of Sessions. This scheme 


has been completely done away with by the NIA 


Act, 2008 as all Scheduled Offences i.e. all offences 


under the UAPA, whether investigated by the 


National Investigation Agency or by the 


investigating agencies of the State Government, 


are to be tried exclusively by Special Courts set up 


under that Act. In the absence of any designated 


court by notification issued by either the Central 


Government or the State Government, the fallback 


is upon the Court of Session alone. Thus, under the 


aforesaid scheme what becomes clear is that so far as 


all offences under the UAPA are concerned, the 


Magistrate's jurisdiction to extend time under the first 


proviso in Section 43-D(2)(b) is non-existent, “the 


Court” being either a Sessions Court, in the absence of 


a notification specifying a Special Court, or the Special 


Court itself. The impugned judgment in arriving at the 


contrary conclusion is incorrect as it has missed 


Section 22(2) read with Section 13 of the NIA Act. Also, 


the impugned judgment has missed Section 16(1) of 


the NIA Act which states that a Special Court may take 


cognizance of any offence without the accused being 


committed to it for trial, inter alia, upon a police report 


of such facts.” 


(emphasis supplied) 


14.  In the case of Jaffar Sathiq (supra), the Full 


Bench of Hon’ble Madras High Court has taken  note  of  


the  judgment in the case of Bahadur Kora (supra) as  
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well as the principles of law, as laid down by the Hon’ble 


Supreme Court in the case of Bikramjit Singh  (supra). 


15.  In the case of Gulshan Kumar Singh Vs. State 


of Jharkhand, ABA 19142 of 2024, the Jharkhand High 


Court on 21.08.2024 has held that “the literal 


interpretation of the word “Special Court” will not 


serve the purpose. Section 22(3) provides for the 


power and jurisdiction of Special Court to be 


exercised by the Session Court of the Division in 


absence of any Special Court, whereas Section 21 


provides for filing of appeal before the Division Bench 


of the High Court against any judgement, sentence or 


order passed by a Special Court. If the word “Special 


Court” is given literal meaning, then appeal against 


only those judgments and orders which are passed by 


the Special Courts shall lie before the Division Bench 


of the High Court and challenge to the judgments and 


orders passed by Session Courts even in the matter of 


Scheduled Offences will lie before the regular Bench 


of the High Court. Thus, the intention of the 


legislature in promulgating the law that the appeal 


should lie before to the Division Bench of the High 


Court in the matter of scheduled offences, will get 


frustrated. Looking to the gravity and seriousness of 


the offences under the Schedule of the Act, 2008, the 
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legislature has made specific provision under section 


21 of the said Act for filing of appeal before the 


Division Bench of the High Court to expedite the 


hearing of such cases. Thus, the word “Special Court” 


as mentioned in section 21 of the Act, 2008 has to be 


given purposive construction so that the purpose of 


the provision as intended by the legislature may be 


achieved. The intention of the legislature while 


putting the said section must have been that a 


Session Court dealing with any scheduled offence 


under the Act, 2008 even in absence of issuance of 


any notification either by the Central Government or 


by the State Government under Section 11 & 22 


respectively, has to be considered as a Special Court 


for the purpose of Section 21 of the Act, 2008 and in 


such case an appeal against the judgment, sentence 


or order including an order refusing anticipatory bail 


by the Session Court, will lie before the Division 


Bench of the High Court.” 


16  A fact has been brought to the notice of the 


Court that an order rejecting default bail in the similar 


matter by the Court of Session was challenged in 


Criminal Appeal No. 291 of 2024, Mujjamil and others 


Vs. State of Uttarakhand and another before this Court 
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which was heard and decided by the Division Bench of 


this Court on 28.08.2024. 


17.  The words “Special Court” has been defined 


under Section 2 (1) (h) of the NIA Act, which reads as 


follows:- 


  2. Definitions.- (1)....................................................... 


   (a)       ............................................................... 


    ............................................................... 


(h) “Special Court” means a Court of Session 


designated as Special Court under section 


11 or, as the case may be, under section 


22;” 


18.  Special Courts are constituted under Section 


11 and 22 of the NIA Act. It is admitted that in the State 


of Uttarakhand, a Special Court has been constituted 


under Section 11 of the NIA Act for the trial of scheduled 


offences investigated by the National Investigation 


Agency. 


19.  Special Courts may also be constituted under 


Section 22 of the Act, which reads as follows:- 


“22. Power of State Government to constitute 


Special Courts.—(1) The State Government may 


constitute one or more Special Courts for the trial of 


offences under any or all the enactments specified in 


the Schedule.  


(2) The provisions of this Chapter shall apply to 


the Special Courts constituted by the State 
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Government under sub-section (1) and shall have effect 


subject to the following modifications, namely—  


(i)  references to “Central Government” 


in sections 11 and 15 shall be 


construed as references to State 


Government; 


(ii)  reference to “Agency” in sub-section 


(1) of section 13 shall be construed 


as a reference to the “investigation 


agency of the State Government”;  


(iii)  reference to “Attorney-General for 


India” in sub-section (3) of section 


13 shall be construed as reference to 


“Advocate-General of the State”.  


(3) The jurisdiction conferred by this Act on a 


Special Court shall, until a Special Court is constituted 


by the State Government under sub-section (1) in the 


case of any offence punishable under this Act, 


notwithstanding anything contained in the Code, be 


exercised by the Court of Session of the division in 


which such offence has been committed and it shall 


have all the powers and follow the procedure provided 


under this Chapter. 


 (4) On and from the date when the Special Court 


is constituted by the State Government the trial of any 


offence investigated by the State Government under 


the provisions of this Act, which would have been 


required to be held before the Special Court, shall 


stand transferred to that Court on the date on which it 


is constituted.” 


20.  Under Section 21 of the NIA Act, provisions for 


appeals have been made. It reads as follows:- 


“21. Appeals.—(1) Notwithstanding anything 


contained in the Code, an appeal shall lie from any 


judgment, sentence or order, not being an 


interlocutory order, of a Special Court to the High 


Court both on facts and on law. 
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 (2) Every appeal under sub-section (1) shall be 


heard by a bench of two Judges of the High Court and 


shall, as far as possible, be disposed of within a period 


of three months from the date of admission of the 


appeal.  


(3) Except as aforesaid, no appeal or revision 


shall lie to any court from any judgment, sentence or 


order including an interlocutory order of a Special 


Court. 


 (4) Notwithstanding anything contained in sub-


section (3) of section 378 of the Code, an appeal shall 


lie to the High Court against an order of the Special 


Court granting or refusing bail. 


 (5) Every appeal under this section shall be 


preferred within a period of thirty days from the date of 


the judgment, sentence or order appealed from: 


 Provided that the High Court may entertain an 


appeal after the expiry of the said period of thirty days 


if it is satisfied that the appellant had sufficient cause 


for not preferring the appeal within the period of thirty 


days:  


Provided further that no appeal shall be 


entertained after the expiry of period of ninety days.” 


21.  The connection between Section 22 Sub-


section (3) and Section 21 of the NIA Act is to be seen. 


22.  Scheduled offences under the NIA Act may be 


investigated by the Agency. The State Government may 


also order investigation of such cases. Sections 6 and 10 


of the NIA Act are relevant on this aspect.   


23.  Chapter IV of the NIA Act deals with Special 


Courts.  







 14 


24.  Under Section 11 of the NIA Act, Special 


Courts may be constituted by the Central Government, 


which as stated, has already been established in the 


State of Uttarakhand by the Ministry of Home Affairs for 


the trial of scheduled offences investigated by the 


National Investigation Agency. 


25.  In the instant matter, investigation is being 


done by the State Police, not by the Agency. Cognizance 


in such cases may be taken by the Sessions Court 


without the case having been committed to it. Section 16 


of the NIA Act, makes provisions in this respect. There 


are other provisions with regard to the powers of the 


Special Court with respect of other offences (Section 14), 


Protection of witnesses (Section 17) and Trial by Special 


Court to have precedence (Section 19) and others. 


26.  Section 22 of the NIA Act, provides for 


designation of one or more Courts of Session as Special 


Courts for trial of the scheduled offences. 


27.  Section 22 Sub-section (3) empowers the Court 


of Session to exercise all the powers of the Special Court 


and follow the procedure provided under this Chapter 


until Special Court is so designated. 
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28.  Two things are clear from a bare reading of the 


Section 22 Sub-section (3) of the NIA Act. The Court of 


Session of the division shall exercise all the power of 


Special Court and follow the procedure provided under 


this Chapter, which means all the powers of Special 


Court shall be exercised by such Court of Session. 


29.  Interpreting this part of Section 22 Sub-section 


(3) of the NIA Act, in the case of Jaffar Sathiq (supra), the 


Full Bench of Hon’ble Madras High Court has held that 


an order passed by a Court of Session dismissing a bail 


application under Section 22 Sub-section (3) shall be 


appealable under Section 21 of the NIA Act. 


30.  In the case of Mohd. Hussain (supra), the 


Hon’ble Supreme Court took note of the kind of offences 


affecting sovereignty and security in the State and held 


that from the purview of Section 21 Sub-section (1) of the 


NIA Act, interlocutory orders are not excluded. 


31.  The Court of Session exercising jurisdiction of 


the Special Court under Section 22 Sub-section (3) of the 


NIA Act, can exercise all the powers that have been 


conferred on the Special Court under Chapter IV of the NIA 


Act. Trial in such matters relates to serious offences and as 


held in the case of Mohd. Hussain (supra), such offences 


may affect the sovereignty and security of the State also. 
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Under Section 21 of the NIA Act, the appeals are filed 


against the orders of the Special Court. In view of the 


powers that have been conferred on the Court of Session 


for exercising the jurisdiction of the Special Court, this 


Court is of the view that the orders passed by the Court 


of Session under Section 22(3) shall also be appealable 


under Section 21 of the NIA Act. 


32.  In the instant matter, bail application of the 


applicant has been rejected by the Additional Sessions 


Judge, Haldwani on 10.05.2024. This Court is of the view 


that the present bail application is not maintainable 


before this Court. Instead an appeal would lie under 


Section 21 of the NIA Act before the Division Bench of 


this Court. Therefore, instant bail application is not 


maintainable. Accordingly, the bail application deserves 


to the dismissed as not maintainable. 


33.  The bail application is dismissed accordingly. 


 


           (Ravindra Maithani, J) 
                      02.09.2024  
 
Jitendra 








IN THE HIGH COURT OF UTTARAKHAND 
AT NAINITAL 


 
C482 Application No. 1000 of 2024 


 
 


Mohd. Shahnawaz Hussain                    ...Applicant                     
 


Vs. 
 


State of Uttarakhand and Another        ...Respondents  
 
Advocates: 


Mr. Lalit Sharma, learned counsel for the applicant. 
Mr. G.S. Sandhu, learned Additional Government Advocate assisted by 
Mr. Bhaskar Chandra Joshi, learned A.G.A. for the State. 
 


 


Hon’ble Rakesh Thapliyal, J. (Oral) 


1. The instant Criminal Miscellaneous Application has 


been preferred by the applicant under Section 482 CrPC 


assailing the order dated 27.05.2024, passed by the 


learned District and Sessions Judge, Rudrapur, District 


Udham Singh Nagar in Miscellaneous Application No. 87 of 


2024, preferred on behalf of the State Tax Department 


under Section 439 (2) CrPC, whereby, the bail granted to 


the applicant by order dated 05.03.2024 in Second Bail 


Application No. 359 of 2024 was cancelled and the applicant 


was directed to surrender.  


 


2. Brief facts of the case are that the Deputy 


Commissioner, Special Investigation Branch (GST-State) 


being a “proper officer” under the provisions of Uttarakhand 


Goods and Services Act, 2017 and authorized to file the 


complaint preferred a complaint on 18.12.2023 in the Court 


of Chief Judicial Magistrate, Udham Singh Nagar, which was 


registered as a Complaint Case No. 818/STB/RDP 


/03/03/2023, against the present applicant for the offences 


punishable under Sections 132(1)(b), 132(1)(c) and 132(1) 


of Uttarakhand Goods and Service Tax Act/The Central 


Goods and Service Tax Act, 2017. 
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3. Before filing the said complaint, the competent 


authority, Commissioner State Tax, Uttarakhand in exercise 


of powers conferred upon him under Section 132(6) of the 


Uttarakhand GST Act, has accorded sanction for 


prosecution. 


 


4. The allegations as alleged in the complaint is that two 


complaints were received on 26.02.2021 and 12.08.2021 


with the allegation that huge number of shell firms have 


been registered and operated by various persons in Jaspur 


area of District Udham Singh Nagar and these persons have 


been indulged in issuance and selling of fake invoices of 


‘wood swan’/’timber’ to different buyers within the State as 


well as outside the State on commission basis without 


causing actual supply of goods, due to which they caused 


loss of revenue of Uttarakhand Goods and Services Tax and 


Central Goods and Services Tax to the State Government as 


well as to the Government of India. 


 


5. On the said complaint, a priliminary investigation was 


launched by Special Investigation Branch (SIB), State Tax, 


Rudrapur and an extensive data analysis was done using E-


way bill portal and GST back office portal and 


simultaneously a secret intelligence network was also 


activated to gather all necessary field information related to 


the issue. The Field Intelligence gathered certain 


informations from different sources, which reveals that 


some persons have been running a nexus of selling of GST 


invoices and fraudulent generation of e-way bills, fake 


bilties, Forest (Transit Pass) & Mandi passes without getting 


actual sale-purchase of wood by using shell firms registered 


in the name of dummy persons.  


 


6. The investigation reveals that the nexus was started 


somewhere in July 2019 by a person namely Mohd. 


Shahnawaz Hussain (present applicant), resident of Jaspur, 
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District Udham Singh Nagar. It also reveals from the SIB 


that Mohd. Shahnawaz Hussain (present applicant) 


operates various shell firms registered by him under the 


GST law using name by fake I.D.s and fake documents of 


other persons like truck driver, relatives, labour, unknown 


person, women etc.  


 


7. The investigation further reveals that the said person 


also operates various other shell firms and he has been 


indulged in creation, operation and handling of 


fictitious/shell/fake firms in the name of other persons and 


using these firms to issue fake invoices without conducting 


actual movements of goods to pass on fake Input Tax 


Credit (ITC) to the beneficiary dealers located in 


Uttarakhand as well as in the State of Haryana, Uttar 


Pradesh, Delhi etc. The investigation further reveals that 


this person running many shell firms registered under the 


GST and MSME also in the name of third person and he 


kept all documents at his residence and hired some youth 


for this purpose including for generation of fake invoices, 


making of e-way bills, transportation of cash, formation of 


fake firms, debit-credit transaction, cash withdrawal from 


bank etc.  
 


8. The investigation further reveals that he operates 


entire nexus of shell firms through android phones and lap 


tops. The Special Investigation Branch also investigated 


into the financial records of such shell firms formulated, 


operated and purchased by this person, namely, Mohd. 


Shahnawaz Hussain, the applicant herein.  
 


 


 


9. A search and seizure operation was also conducted on 


04.03.2023, but before the search this person ran away 


after locking his house. Subsequently, the house was sealed 


in the presence of Sub Divisional Magistrate (SDM), Jaspur 


and then he approached to this Court and preferred writ 
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petition being WPMS No. 730 of 2023 through his father 


against the sealing order but the same was dismissed by 


the High Court on 17.03.2023 with a direction to the 


applicant to present before the Special Investigation Branch 


within 48 hours. 


 


10. Thereafter, the house of the applicant was searched 


on 15.05.2023 and during search huge number of 


documents, and devices relating to fake firms which 


includes: cell phones, SIM cards, blank and filled invoices, 


pre-signed cheque books, unsigned cheque books and 


cheque leafs, bank pass book, bank letters, sign boards of 


different fake firms, stamp of fake firms, E-way bills, IDs of 


different person, copy & booklets of fake firms, Mandi 


samiti passes along with some digital instruments like credit 


cards, ATM cards, currency counting machine etc were 


recovered and seized. The seizure includes, 5 cell phones, 


01 currency counting machine, 17 stamps of shell firms, 


various GST tax invoices issued from fake/ shell firms, PAN 


cards, copy of 789 loose e-way bills related to different 


shell firms etc., operated by applicant in the name of 


dummy persons i.e. Roshan Enterprises, RS Timber, 


Himalayan Trading Company etc., Bilty booklets of GT road 


lines & Bright road lines.  


 


11. Apart from this, certain copies of summons issued 


under Section 70 of the Act to the owner of the shell firms 


including letters sent by the banks to the account holder & 


proprietor of the firm were also recovered from his house 


during search operation. The Special Investigation Branch 


has gathered evidence relating to 28 such fake firms, which 


were created, managed and operated by the 


accused/applicant to issue fake invoices of evaded tax of 


INR 20,29,42,026.58 (Rupees Twenty Crores Twenty Nine 


Lacs, Forty Two Thousand and Twenty Six Point Fifty Eight 


Paisa Only) on the fake supply of wood swan / timber of 
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HSN amounts turnover of INR 113,09,88,049.89 (Rupees 


One Hundred Thirteen Crore, Nine Lakh, Eighty Eight 


Thousand And Forty Nine Point Eighty Nine Paisa only).  


 


12. It is alleged in the complaint that, the said person 


Shahnawaz Husain (present applicant) has been found 


involve in availment, utilization and pass on fraudulent ITC 


exceeding Rs. 5 Cr and caused a huge revenue losses to the 


state and central government exchequer by violating 


provisions of Section 16 (2) of UKGST/ CGST Act, 2017 by 


availing/ utilizing and pass on fraudulent Input Tax credit of 


GST, which is an offence as per provisions of Section 132 


(1) (b) and 132 (1) (c) of CGST & UKGST Act, 2017 & is 


punishable with imprisonment for a term which may extend 


to five years and with fine under the provision of section 


132 (1) (1) of CGST & UKGST act, 2017. 


 


13. The applicant was arrested on 22.10.2023 and sent to 


judicial custody for 14 days up to 03.11.2023 and the 


judicial remand was extended up to 13.12.2023. 


Thereafter, the present applicant, moved an Application 


under Section 439(2) of CrPC for seeking regular bail on 


05.02.2024, wherein detailed objections were filed by the 


department on 07.02.2024 disclosing past criminal history 


of the present applicant, as well as the fact that the present 


applicant has been convicted with rigorous imprisonment of 


3 years for keeping and using of fake stamp of different 


department i.e. Mandi  Sales Tax, Forest department etc., 


fake bills, fake bilties to evade value added tax for the 


offences punishable under Sections 420, 467, 468 & 472 


IPC by judgment and order dated 11.12.2013 passed by 


trial Court in Criminal Case No. 1774 of 2012, which was 


confirmed by Additional District and Sessions Judge on 


06.07.2018 which has been assailed in Criminal Appeal No. 


287 of 2013. 
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14. After receiving the objection, the said application was 


withdrawn by the applicant on 22.02.2024. Thereafter, 


Second Bail Application No. 359 of 2024 was preferred by 


the applicant on 27.02.2024 before the learned Sessions 


Judge, Udham Singh Nagar for seeking regular bail and the 


same was allowed on 05.03.2024.  


15. Thereafter, the complainant/respondent No. 2 


preferred a Miscellaneous Application, registered as 


Miscellaneous Application No. 87 of 2024 for the purposes 


of seeking cancellation of bail of the applicant which was 


granted to him by order dated 05.03.2024. 


16. In the said application several grounds have been 


taken and one of the ground which is reflected from para 6 


of the application is that the applicant was earlier convicted 


in the same nature of allegations i.e. a frequent tax evader 


and is a habitual offender of tax frauds and convicted for 


rigorous imprisonment of 3 yrs for keeping and using of 


fake stamp of different departments for the offences 


punishable under Sections 420, 467, 468 & 472 of IPC 


pursuant to the order dated 11.12.2013 passed in Criminal 


Case No. 1774 of 2012. Apart from this, it is also contended 


in the application that the offences as committed by the 


applicant relates to economic offences which are grave in 


nature and that aspect has not been dealt with while 


granting bail. 


17. It is also contended in the application that the 


accused/applicant has threatened the witnesses and in this 


regard a complaint was made to Police Station, Kotwali 


Jaspur. 


18. Thereafter, the learned District and Sessions Judge 


allowed the said Application, moved by the 


respondent/complaint on 27.05.2024 and cancelled the bail 


of the applicant with a direction to the applicant to 


surrender before the Court of Chief Judicial Magistrate, 
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Udham Singh Nagar, within a week from the date of 


passing of the order.  


19. Now, by the instant Application, preferred under 


Section 482 CrPC, the applicant is challenging the order 


dated 27.05.2024, whereby the bail granted to the 


applicant on 05.03.2024 has been cancelled.  


20. Learned counsel for the applicant submits that though 


in the Second Bail Application he has not disclosed the fact 


about the criminal history, but in paragraph-4 of the order 


dated 05.03.2024; there is a reference that the present 


applicant was convicted in another criminal case and, 


therefore, he submits that this aspect cannot be looked into 


by the learned Sessions Judge while cancelling the bail of 


the present applicant.  


21. Learned counsel for the applicant placed reliance on a 


judgment rendered by the Hon’ble Apex Court in the case of 


‘Abdul Basit @ Raju and others etc. vs. Md. Abdul 


Kadir Chaudhary and Another’ reported in 2014 (4) 


Crimes SC 561.  


22. By referring the aforesaid judgment, learned counsel 


for the applicant submits that the learned Sessions Judge 


committed a manifest illegality while cancelling the bail 


granted to the present applicant as the same is barred by 


Section 362 of Cr.P.C. Apart from this, learned counsel for 


the applicant submits that the same Court cannot cancel 


the bail as the same is barred by Section 362 of Cr.P.C. and 


only the superior Court can cancel the bail. 


23. In response to this, Mr. G.S. Sandhu, learned 


Additional Advocate General/Senior Counsel assisted by 


Bhaskar Chandra Joshi, learned A.G.A. vehemently argued 


that in the First Bail Application there was no disclosure 


about the criminal history as well as the disclosure about 


the order passed by the Trial Court in which the present 
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applicant was convicted and this fact was disclosed by way 


of an objection in the First Bail Application on 07.02.2024. 


He further submits that after withdrawal of the First Bail 


Application on 22.02.2024 immediately after five days on 


27.02.2024 the Second Bail Application has been moved 


but again he has not disclosed about criminal history and 


procured the bail by suppressing the material facts by 


withholding the same intentionally and also by misleading 


the Court.  


24. Learned Additional Advocate General submits that 


admittedly at the time of filing of Second Bail Application, 


again the applicant has not disclosed about the criminal 


history though this fact was very well within his knowledge 


since the criminal history of the applicant was disclosed by 


the department in first bail application. He submits that, in 


fact without disclosure of the material as well as facts about 


the criminal history the present applicant procured the bail; 


therefore, since the bail was obtained by way of 


misrepresentation and by concealing material facts, 


therefore, the learned Sessions Judge rightly cancelled the 


bail of the present applicant.  


25. The learned Additional Advocate General for the  State 


placed reliance on a judgment of Hon’ble Supreme Court in 


the case of Himanshu Sharma vs. State of Madhya 


Pradesh 2024 1 NSC 139 decided on 20.02.2024 and he 


particularly placed reliance in paragraph no. 12 of the 


judgment, which is being reproduced herein as below: 


“12. Law is well settled by a catena of judgments rendered by 
this Court that the considerations for grant of bail and 
cancellation thereof are entirely different. Bail granted to an 
accused can only be cancelled if the Court is satisfied that after 
being released on bail, (a) the accused has misused the liberty 
granted to him; (b) flouted the conditions of bail order; (c ) that 
the bail was granted in ignorance of statutory provisions 
restricting the powers of the Court to grant bail; (d) or that the 
bail was procured by misrepresentation or fraud. In the present 
case, none of these situations existed.” 
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26. The another judgment, which has been relied upon by 


the learned Additional Government Advocate is in the case 


of Ajwar vs. Waseem and Another reported in  2024 


SCC Online SC 974 decided on 17.05.2024 and he 


particularly placed reliance in paragraph-27 of the said 


judgment, which is being reproduced herein as below: 


“27. It is equally well settled that bail once granted, ought not 
to be cancelled in a mechanical manner. However, an 
unreasoned or perverse order of bail is always open to 
interference by the superior Court. If there are serious 
allegations against the accused, even if he has not misused the 
bail granted to him, such an order can be cancelled by the same 
Court that has granted the bail. Bail can also be revoked by a 
superior Court if it transpires that the courts below have ignored 
the relevant material available on record or not looked into the 
gravity of the offence or the impact on the society resulting in 
such an order. In P v. State of Madhya Pradesh and 
Another(supra) decided by a three judges bench of this Court 
[authored by one of us (Hima Kohli, J)] has spelt out the 
considerations that must weigh with the Court for interfering in 
an order granting bail to an accused under Section 439(1) of the 
CrPC in the following words: 


"24. As can be discerned from the above decisions, for 
cancelling bail once granted, the court must consider 
whether any supervening circumstances have arisen or 
the conduct of the accused post grant of bail 
demonstrates that it is no longer conducive to a fair trial 
to permit him to retain his freedom by enjoying the 
concession of bail during trial [Dolat Ram v. State of 
Haryana, (1995) 1 SCC 349 : 1995 SCC (Cri) 237]. To 
put it differently, in ordinary circumstances, this Court 
would be loathe to interfere with an order passed by the 
court below granting bail but if such an order is found to 
be illegal or perverse or premised on material that is 
irrelevant, then such an order is susceptible to scrutiny 
and interference by the appellate court."” 


27. As per the arguments, as advanced by the learned 


counsel for the parties, two issues are required to be 


decided. The first issue is whether the present applicant 


procured the bail by way of misrepresentation and 


suppression of material facts, and the second issue is 


whether the learned Sessions Judge is right in cancelling 


the bail of the applicant after gone through with the merit 


of the case. 


 


28. So far as the first issue is concerned, i.e. whether the 


bail has been procured by the present applicant by way of 
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misrepresentation and suppression of material facts. To 


examine this issue, one fact is undisputed that earlier the 


applicant filed a First Bail Application and admittedly, there 


was no disclosure about the criminal history as well as the 


fact that he was already convicted in another case of similar 


nature. About the criminal history and the fact that the 


applicant was convicted, the detailed objections were filed 


in the First Bail Application by disclosing the criminal history 


as well as the fact about the conviction of the present 


applicant in another case of similar nature.  


 


29. What the applicant has done, instead of filing the 


response to the objection, the First Bail Application was 


withdrawn. The most surprising part is that after withdrawal 


of the First Bail Application, Second Bail Application was 


preferred just after 5 days; but again he has not disclosed 


about the criminal history as well as the fact about his 


conviction in another case of similar nature. 


 


30. As per the argument of the learned Additional 


Government Advocate, in the Second Bail Application, 


deliberately, the present applicant have not disclosed the 


facts again about the criminal history as well as the fact 


about his conviction which itself reveals that the applicant 


procured his bail by way of misrepresentation which was 


intentional and deliberate on his part. It appears that when 


this fact came to the knowledge of the applicant about his 


criminal history as disclosed in the objections filed in the 


First Bail Application, the applicant should disclose in the 


Second Bail Application about his criminal history as well as 


the facts about his conviction in the case of similar nature. 


In the opinion of this Court, the conduct of the applicant 


itself reveals and establishes that the present applicant 


procured the bail by way of misrepresentation as well as by 


suppression of material facts.  
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31. Though, in response to this, the argument of the 


learned counsel for the applicant was that about the past 


conduct and the fact about the conviction of the present 


applicant was dealt with by the Court while granting the bail 


and therefore, this ground is not available for the 


prosecution to move an application for cancellation of bail.  
 


32. This Court is not convinced with the argument as 


advanced by the learned counsel for the applicant, 


particularly, when the applicant has not approached with 


clean hands to the trial Court while seeking bail. The 


question is if he has moved the First Bail Application, 


wherein the objections were called and the objections were 


filed by disclosing the criminal history of the applicant, then 


why he has not pressed the First Bail Application. 


Furthermore, even if he has not pressed First Bail 


Application, why he has not disclosed the criminal history in 


the Second Bail Application. Thus, this aspect clearly 


reveals that the present applicant made all possible efforts 


to procure the bail by misrepresenting as well as by 


suppressing material facts. Such a conduct of the applicant, 


seeking regular bail without disclosing the material facts, 


about the criminal history and the facts about his conviction 


clearly reveals that he procured the bail by way 


misrepresentation and in such an eventuality, the same 


Court was right in cancelling the bail. 
 


33. So far as the next issue is concerned that while 


cancelling the bail of the present applicant, whether the 


same Court can touch the merit of the case. To examine 


this issue, this Court also examined the allegation which 


appears to be serious in nature and the present applicant is 


certainly indulged in committing the economic offences due 


to which he caused a huge revenue and tax losses to the 


government exchequer, amounting to more than Rs. 


20,00,00,000/- (Rupees Twenty Crores Only). 
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34. Now-a-days, the economic offences are serious in 


nature. Since there are serious allegations against the 


applicant/accused, therefore, in the opinion of this Court, 


the Court of District and Sessions Judge, Udham Singh 


Nagar, rightly touched also the merit of the case to 


examine the seriousness of the allegation. Therefore, this 


Court is of the view that there is no any illegality in the 


order under challenge, particularly when the applicant 


suppressed the material facts.  
 


35. Thus, the argument as advanced by the learned 


counsel for the applicant that the learned Sessions Judge 


was wrong in cancelling the bail and the same is barred by 


Section 362 of CrPC, is not acceptable, keeping in view of 


the seriousness of the allegation.  
 


36. Apart from this, there is one more aspect, which has 


been argued by the learned State counsel that the present 


applicant has also misused the bail since he was 


threatening to the witnesses and this aspect is also one of 


the relevant factor for cancelling the bail. Mr. G.S. Sandhu, 


learned Additional Government Advocate submits that if the 


applicant released on bail there are chances that he may 


temper with the evidence, therefore the applicant is not 


entitle for bail particularly taking into consideration the past 


history of the applicant. I found force on the submission of 


Mr. G.S. Sandhu, learned Assistant Government Advocate. 


Thus, this Court is of the firmed opinion that the learned 


Sessions Judge rightly cancelled the bail of the applicant. 
 


37. Accordingly, I do not find any merit in the present 


Application preferred under Section 482 of CrPC, and the 


same is, dismissed being devoid of merit.  


38. No order as to costs. 


 
 
 
 


             (Rakesh Thapliyal, J.) 
   08.07.2024 


Mahinder/         
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   HIGH COURT OF UTTARAKHAND AT NAINITAL 


 
Crimial Appeal No. 145 of 2014 


 
Rajveer Singh                  ….....Appellant  


   
Vs. 


            
State of Uttarakhand                           ….….Respondent 
 
     With 


Crimial Appeal No. 683 of 2019 
 
Rambeer Singh & another              ….....Appellants  


   
Vs. 


            
State of Uttarakhand                           ….….Respondent 
        


 
Present:-  


Mr. S.R.S. Gill, learned counsel for the appellants. 
Mr. J.S. Virk, learned Deputy Advocate General for the State. 


 
Coram : Hon’ble Manoj Kumar Tiwari, J. 
  Hon’ble Pankaj Purohit, J.  
 
Per: Hon’ble Pankaj Purohit, J. 


  Criminal Appeal No.145 of 2014, Rajveer (Rajbeer) 


Singh Vs. State is directed against the judgment and order dated 


06.02.2014, passed by learned IVth Additional Sessions Judge, 


Haridwar in Sessions Trial No.98 of 2010 (old number) 991 of 2013 


(new number), State Vs. Rajbeer Singh and others, whereby appellant-


Rajbeer Singh was convicted under Section 302/34 of IPC and 


sentenced for life imprisonment with a fine of ₹10,000/-, and in default 


stipulation further three months additional simple imprisonment. 


2.  Criminal Appeal No.683 of 2019 is directed against the 


judgment and order dated 23.10.2019, passed by learned IInd 


Additional Sessions Judge, Haridwar in Sessions Trial No.274 of 2014 
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(Case Crime No.249 of 2005), State Vs. Rajbeer Singh and others, 


whereby the appellants Rambeer and Rambhajan were convicted under 


Sections 302/34 and 307/34 of IPC and were sentenced for life 


imprisonment under Section 302/34 of IPC with a fine of ₹10,000/- 


with default stipulation of six months additional simple imprisonment 


and ten years imprisonment and a fine of ₹5,000/- with default 


stipulation of three months each and simple imprisonment under 


Section 307/34 of IPC. 


3.    Both the sentences were directed to run concurrently and 


it is also directed that the period spent in jail by the appellants shall be 


set-off with the sentence imposed upon them. 


4.  Since both the trials have arisen out of one and the same 


FIR, therefore both the appeals are being decided together by this 


common judgment. 


5.  Case of the prosecution was set into motion, when an FIR 


(Ex.Ka-3) was lodged by PW2-Ramveer Singh in Police Station 


Jwalapur, Haridwar on 28.06.2005, wherein it has been stated that on 


28.06.2005 informant left the house of Narendra Kumar for going to 


their home with his Uncle-Mahipal Singh and Nephew-Anil Kumar. 


As soon as they reached near Yaseen ka Bagh at about 08:15 hours, 


appellants came out of the garden and opened fire on them; Mahipal 


sustained one bullet and died on the spot, on the other hand informant 


and Anil had a narrow escape and on raising alarm they ran-away 


while the appellants also fled away from there. In the FIR, it was 


further averred that on 14.10.2003 appellants murdered six persons in 


the village and Mahipal Singh was a witness in that case; Ishwar Singh 


and his sons were accused in that case, which was pending in the 


court; Ishwar Singh was pressing upon them to withdraw the said 


criminal case and not to give evidence and threatened them wife life. 


The report of which was lodged by Sukhpal Singh in Police Station 
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Babri, on 17.05.2005. It was stated in the FIR that after releasing on 


bail Ishwar Singh was conspiring to kill them.  


6.  On the basis of the aforesaid report, a chick FIR was 


lodged in Police Station Jwalapur, Haridwar on 28.06.2005 against the 


appellants and a Case Crime/FIR No. 249 of 2005 under Sections 302, 


307 and 120-B IPC was registered at Police Station Jwalapur, 


Haridwar. 


7.  After lodging of the FIR, the investigation ensued and 


inquest was drawn. On 28.06.2005 at 10:15 A.M. body of Mahipal 


Singh was sent for post-mortem; plain earth and blood stained earth 


were recovered from the spot and a memo (Ex. Ka-10) was prepared; 


from the spot two empty cartridges of 315 bore and one live cartridge 


were recovered and a memo to that effect was also prepared (Ex. Ka-


11). A memo of taking possession of shoes and slippers (Ex. Ka-12) 


on the spot was also prepared. The site plan was drawn and finally 


after recording statement of the witnesses under Section 161 CrPC and 


after completion of investigation a charge-sheet was submitted against 


the appellants and one Ishwar Singh under Sections 302/34, 307/34 


and 120-B IPC. 


8.  After committal of the case by the learned Chief Judicial 


Magistrate, Haridwar to learned Sessions Judge, Haridwar charges 


were framed against the appellant-Rajbeer Singh under Sections 


302/34, 307/34 and 120-B IPC. Similar charges were framed against 


the appellant-Rambeer Singh and Ram Bhajan Singh under the same 


sections. All the appellants pleaded guilty and claimed to be tried. 


9.  Sessions Trial No.401 of 2005 (old number) and No 737 


of 2013 (new number), State Vs. Ishwar Singh and Sessions Trial 


No.98 of 2010 (old number) and No.991 of 2013 (new number), State 


Vs. Rajbeer Singh were consolidated vide order dated 31.05.2012, 


passed by learned IIIrd Additional Sessions Judge/F.T.C., Haridwar and 
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Sessions Trial No.401 of 2005, State Vs. Ishwar Singh was made 


leading file. Before consolidation of the aforesaid two criminal 


appeals, the prosecution produced PW1-Head Constable Vinod 


Kumar, PW2-Ramveer Singh, PW3-Anil Kumar in Sessions Trial 


No.401 of 2005 State Vs. Ishwar Singh, in Sessions Trial No.98 of 


2010 State Vs. Rajbeer Singh, PW1-Constable Vinod Kumar, PW2-


Ramveer Singh (informant), PW3-Anil Kumar had already been 


examined. 


10.  After consolidation of Sessions Trial No.401 of 2005 and 


No. 98 of 2010, the prosecution examined PW4-Surendra Kumar 


Kaushik, PW5-Ret. S.I. K.V.N. Tyagi, PW6-Dr. Ardhendu Day, PW7-


Inspector Avval Singh Rawat, PW8-Retd. H.C.P. Ompal Sharma, 


PW9-Parmender and PW10-Manoj. After recording of the prosecution 


evidence the statement of appellant-Rajbeer Singh and accused-Ishwar 


Singh were recorded on 27.11.2013, in which appellant-Rajbeer Singh 


and accused-Ishwar Singh denied case of the prosecution and 


submitted that prosecution was launched against them by fabricating 


documents, and the witnesses are telling lie against them. 


11.  In defence one DW1-Naushad and DW2-Rohtash were 


examined by appellant-Rajbeer Singh and accused-Ishwar Singh. 


12.  The trial court after meticulous examination of the 


prosecution evidence found that the prosecution proved its case 


beyond all reasonable doubt against the appellant-Rajbeer Singh under 


Section 302/34 of IPC while the accused-Ishwar Singh was acquitted 


of the charges under Sections 302/34, 307/34 and 120-B IPC. 


Accordingly Rajveer Singh was convicted under Section 302/34 of 


IPC while co-accused Ishwar Singh was acquitted. 


13.  The trial of the appellant-Rambeer Singh and Ram Bhajan 


Singh was decided by a separate judgment and order dated 23.10.2019, 


passed by learned IInd Additional Sessions Judge, Hardiwar and 


2024:UHC:5131-DB







 5 


appellant-Rambeer Singh and Ram Bhajan Singh have been convicted 


under Sections 302/34 and 307/34 IPC as stated in para no.2 of this 


judgment.  


 


14.  The delay in trial of Rambeer Singh and Ram Bhajan 


Singh is due to absence of Rambeer Singh and Rambhajan Singh. File 


of Rambeer Singh and Rambhajan Singh was separated by learned 


Chief Judicial Magistrate, Haridwar vide order dated 01.10.2009. 


Accordingly Rajbeer Singh was convicted on 06.02.2014 by learned 


IVth Additional Sessions Judge, Haridwar while the appellant-Rambeer 


Singh and Rambhajan Singh were convicted vide subsequent judgment 


and order dated 23.10.2019, passed by learned IInd Additional Sessions 


Judge, Haridwar. 


 


15.  The prosecution of the case is based on the eye-witness 


account of PW2-Ramveer Singh s/o Ram Niwas and PW3-Anil 


Kumar. PW2-Ramveer Singh supported the prosecution case by 


narrating the incident as stated in the FIR by him. PW2-Ramveer 


Singh implicated Rajbeer Singh, Rambhajan Singh and Rambeer Singh 


by saying that around 08:00 to 08:05 hours in the morning when PW2-


Ramveer Singh and PW3-Anil Kumar along with Mahipal Singh 


reached near a garden, yashin ka bagh, from where Rajbeer Singh, 


Ram Bhajan and Ramveer came out and opened fire on them. The shot 


hit Mahipal Singh and he fell on the spot and PW2-Ramveer Singh and 


PW3-Anil Kumar ran-away from the place of incident to save their 


life. PW2-Ramveer Singh further stated in his evidence that on 


14.10.2003, the appellants killed six persons. In that case brother and 


uncle Mahi Pal of PW2-Ramveer Singh were witnesses. The 


appellants threatened them that if they give evidence in the murder 


trial, they will be killed. PW2-Ramveer Singh deposed that he did not 


inform the police station about threatening but only communicated to 


the S.O. In murder case of the village Ishwar Singh was on bail and 


PW2-Ramveer Singh had no talks with Ishwar Singh. PW2-Ramveer 
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Singh deposed that Ishwar Singh was instrumental in giving threats 


that if they give evidence in the trial, they would be killed. He further 


deposed that all the appellants planned to kill all of them and this was 


known to all the relatives of PW2- Ramveer Singh. PW9-Permender 


knew that Ishwar Singh and others were hatching a plan to kill them. 


PW2-Ramveer Singh further proved (Ex.Ka-3) the FIR. Though PW2-


Ramveer Singh was subjected to lengthy cross-examination by the 


appellants, but he could not be discredited. 


 


16.  PW3-Anil Kumar is also eye-witness of the incident in 


which Mahipal Singh lost his life. He also categorically supported the 


case of the prosecution and stated on oath before the trial court that on 


28.06.2005 at about 08:00 to 08:15 when they started from Mangalam 


Vihar to Butrara, as soon as they reached gulal road near Yaseen ka 


bagh Rambeer, Rambhajan and Rajbeer came out of the garden with 


tamancha in their hands and opened fire on them hurling abuses. One 


bullet hit Mahipal Singh; they raised alarm and ran-away towards gulal 


gate. PW2-Ramveer Singh and PW3-Anil Kumar went to police 


station and lodged report. PW3-Anil Kumar also deposed that on 


14.10.2003 these persons killed some of his family members by firing 


bullets at them in his village Butrara, in which incident Sukhpal Singh 


escaped. PW3-Anil Kumar further deposed that his grandfather- 


Mahipal Singh was a witness and that case is pending against Ishwar 


Singh. PW3-Anil Kumar submits that co-accused Ishwar Singh also 


threatened them to turn hostile, lest they would be killed. PW3-Anil 


Kumar categorically stated that his uncle Sukhpal Singh has reported 


the matter regarding the threat in Police Station Babri. Co-accused 


Ishwar Singh was released on bail in the year 2003 and after getting 


out on bail he hatched a plan of murdering Mahipal Singh. 


 


17.  This witness PW3-Anil Kumar was also subjected to 


lengthy cross-examination, but he could not be discredited. PW1-Head 


Constable Vinod Kumar is a Police witness, who lodged a chick FIR.  
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18.  PW4-Surendra Kumar Kaushik is a witness of inquest, the 


recovery memo of plain earth and blood stained earth, the recovery of 


two empty cartridges and one live cartridge and is also of recovery of 


shoes and slippers found strewn on the place of occurrence. He 


supported and proved the memo before the court and the documents 


prepared during investigation were proved and exhibited during the 


trial. PW5-K.V.N. Tyagi is also a police witness. PW6-Dr. Ardhendu 


Day is Medical Officer, who had drawn autopsy on Mahipal Singh 


(deceased) and proved and supported the post-mortem report. From the 


post-mortem report, two ante-mortem gun-shot injuries were found on 


the person of the Mahipal Singh. 


 


19.  According to PW6-Dr. Ardhendu Day the cause of death 


is due to shock and haemorrhage on account of ante-mortem injuries 


caused by fire arms. PW6-Dr. Ardhendu Day further recovered bullet 


from body of the deceased and the same was kept in an envelope and 


sealed and after handed over to the police officials. He proved the 


post-mortem report (Ex. Ka-15) and the bullet (material Ex. Ka.6). 


 


20.  PW7-Inspector Avval Singh Rawat, who is Investigating 


Officer. He also proved the entire police investigation and narrated the 


manner in which investigation proceeded and finally charge-sheet was 


submitted. 


 


21.    After the statement recorded under Section 313 of CrPC 


in Sessions Trial No.401 of 2005 two defence witnesses DW1-


Naushad Khan and DW2-Rohtash were examined by the accused 


persons. These defence witnesses were examined in order to prove the 


fact that at the time of the said incident PW2-Ramveer Singh and 


PW3-Anil Kumar were in their Village Butrara at the time of 


occurrence and they went Haridwar along with DW1-Naushad Khan, 


but in cross examination these two DWs’ could not sustain to their 


examination in chief and nothing could be elicited from them which 
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would go in favour of the defence. After conclusion of the trial the 


appellants were convicted and sentenced accordingly. 


 


22.  Heard learned counsel for the parties. 


 


23.  Learned counsel for the appellants argued that the eye-


witness PW2-Ramveer Singh and PW3-Anil Kumar were not eye-


witness and were not present at the time of murder at the place of 


incident. He further argued that as per the case of the prosecution all 


the appellants open fired upon them and surprisingly none of the eye-


witness PW2-Ramveer Singh and PW3-Anil Kumar got injuries and 


only Mahipal Singh was shot and succumbed to those fire arm injuries. 


 


24.  Learned counsel for the appellant therefore submitted that 


presence of these two eye-witnesses PW2-Ramveer Singh and PW3-


Anil Kumar is highly doubtful and they appears to be procured witness 


in order to substantiate prosecution version. 


 


25.  It is further argued by learned counsel for the appellant 


that there are various contradictions and development in the evidence 


of prosecution witnesses and as such the same cannot be believed and 


it would not be safe to convict the appellant on the testimony of PW2-


Ramveer Singh and PW3-Anil Kumar. He further argued that none of 


the eye-witness is a witness to any of the police papers like inquest and 


recovery memos. If is further argued by learned counsel for the 


appellant that due to enmity and rivalry between the parties, the 


appellants have been falsely implicated with the aforesaid crime and 


they are innocent and cannot be convicted and sentenced.  


 


26.  In order to substantiate his argument, learned counsel for 


the appellants relied upon the following case laws, which are as 


follows:- 


2024:UHC:5131-DB







 9 


 1. Vikram @ Virma Vs. State of Madhya Pradesh reported 


in (2022) 1 SCC 341. 


 2. State of Uttarakhand Vs. Darshan Singh (SC) Law Finder 


Doc. Id:-1618808 


 


27.  On the basis of the aforesaid judgment, it is vehemently 


argued by learned counsel for the appellant that there is inconsistency 


in the evidence of the prosecution witness and where there is 


inconsistency in the evidence of prosecution witnesses even in case of 


direct evidence no conviction can be recorded. 


 


28.   It is further argued by learned counsel for the appellant on 


the strength of Vikram @ Virma (supra) that three persons have been 


alleged to have opened fire upon Mahipal Singh and only one bullet 


injury was there on the person of the deceased and in that event it 


would not be safe to convict all the three persons. 


 


29.  It is also submitted by learned counsel for the appellants 


that the position of bullet in the body and its entry and exit wound do 


not suggest the manner prosecution eye-witnesses are portraying the 


incident. The bullet travelled in the body of the deceased from back 


and came out from the neck and this would not suggest the manner the 


incident alleged to have taken place by the eye-witnesses. This action 


of entry and exit wound in the body of the deceased reflects that the 


bullet was fired from a lower trajectory. 


 


30.  It is also submitted by learned counsel for the appellant 


that there is fault in investigation, even the blood stained clothes were 


not recovered and sent for forensic examination by the Investigating 


Officer. 


 


31.  It is also submitted that two empty cartridges and one live 


cartridge were recovered from the place of incident, which is against 
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the ocular version of the prosecution, wherein as per the statement of 


eye-witnesses PW2-Ramveer Singh and PW3-Anil Kumar multiple 


round of firing was done by the appellants-assailants. In that situation 


there should be recovery of more empty cartridges from the place of 


occurrence. The Investigating Officer never sent empty cartridges or 


live cartridges for Forensic Science Examination, which makes the 


presence of eye-witness doubtful on the place of occurrence. 


 


32.  On the basis of the aforesaid submissions, it was argued 


by learned counsel for the appellants that Investigating Officer 


conducted the faulty and defective investigation and for that reason the 


entire prosecution case crumbled down and the appellants are entitled 


to be given benefit of doubt. 


 


33.  Per-contra, learned Deputy Advocate General for the 


State has stated that the judgment and order by which the appellants 


were convicted is well reasoned judgment that cannot be interfered 


with for the reason that the case of the prosecution is based on direct 


evidence. PW2-Ramveer Singh and PW3-Anil Kumar are the eye-


witnesses, who supported the case of the prosecution in court also. The 


evidence of these two eye-witnesses could not be impeached or 


discredited despite lengthy cross-examination. It is further argued by 


him that co-accused Ishwar Singh and appellants are father and sons 


and they have killed six persons in their Village Butrarna in the family 


of the deceased Mahipal Singh and he was one of the witnesses in that 


criminal the trial and owing to that enmity after giving threats and 


when he did not succumbed to those threats extended by Ishwar Singh 


and his sons, he was finally killed by them. 


 


34.  According to learned State counsel the prosecution has 


been successful in proving its case beyond all reasonable doubt. 
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35.  Having heard learned counsel for the parties and 


meticulous examination of the material and evidence available on 


record, we do not find any force in the submission made by learned 


counsel for the appellant. Both the eye-witnesses, PW2-Ramveer 


Singh and PW3-Anil Kumar, supported the prosecution version right 


from the beginning till the end of the trial. Nothing substantial could 


have been elicited from their evidence despite lengthy cross-


examination. The enmity is proved between the parties. The accused 


persons and appellants were on bail in a heinous murder of six persons 


of the family of deceased Mahipal Singh in Village Butrara, Police 


Station Babri, Uttar Pradesh and this murder has been committed by 


them while they were on bail. 


 


36.  An argument was advanced by learned counsel for the 


appellant that only one bullet injury was found upon the person of the 


deceased Mahipal Singh, this makes case of the prosecution doubtful 


and appellant cannot be convicted. 


 


37.  We do not find any merit in the said argument, inasmuch 


as, all the appellants with common intention attacked PW2-Ramveer 


Singh and PW3-Anil Kumar and deceased, but it is only the deceased 


who sustained injuries and succumbed to those injuries on the spot. 


PW2-Ramveer Singh and PW3-Anil Kumar ran-away from the spot to 


save their lives. The appellants have been convicted with the aid of 


Section 34 of IPC and therefore no separate roles are required to be 


proved by the prosecution.  


 


38.  The case laws cited by learned counsel for the appellant 


are of no help to them as on facts both the case laws are 


distinguishable. 


 


39.  So far as the submission of learned counsel for the 


appellants regarding the defective and faulty investigation is concerned 
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the Hon’ble Apex Court in various cases concluded that a defective 


investigation or irregularity in the investigation need not necessarily 


lead to the rejection of the case of the prosecution when it is otherwise 


proved; only the requirement is of taking extra caution by courts by 


evaluating the evidence in the case where defective investigation is 


alleged.  


 


40.  A reference may be drawn from Visveswaran Vs. State 


reported in (2003) 6 SCC 73 and Gajoo Vs. State of Uttarakhand a 


reported judgment of Hon’ble Supreme Court in the case of Criminal 


Appeal No.1856 of 2009 reported in 2012 (9) SCC 532.  


 


41.  Para no.12 of the Visveswaran Vs. State is quoted 


hereinbelow for ready reference:- 


  “.....It is also required to be kept in view that every 
 defective investigation need not necessarily result in the 
 acquittal. In defective investigation, the only requirement is of 
 extra caution by courts while evaluating evidence. It would not 
 be just to acquit the accused solely as a result of defective 
 instigation. Any deficiency or irregularity in investigation need 
 not necessarily lead to rejection of the case of prosecution when 
 it is otherwise proved.”  
 


42.  Para nos.20 of Gajoo Vs. State of Uttarakhand is quoted 


hereinbelow for ready reference:- 


  “20. In regard to the defective investigation, this Court in 
 the case of Dayal Singh and others Vs. State of Uttaranchal 
 [2012 (7) SCALE 165] while dealing with the cases of 
 omissions and commissions by the investigating officer, and 
 duty of the Court in such cases held as under:- 


 “22. Now, we may advert to the duty of the Court 
in such cases. In the case of Sathi Prasad v. The State of 
U.P. [(1972) 3 SCC 613], this Court stated that it is well 
settled that if the police records become suspect and 
investigation perfunctory, it becomes the duty of the 
Court to see if the evidence given in Court should be 
relied upon and such lapses ignored. Noticing the 
possibility of investigation being designedly defective of 
investigation being designedly defective, this Court in 
the case of Dhanaj Singh @ Shera & Ors. v. State of 
Punjab [(2004) 3 SCC 654], held, “in the case of a 
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defective investigation the Court has to be circumspect 
in evaluating the evidence. But it would not be right in 
acquitting an accused person solely on account of the 
defect; to do so would tantamount to playing into the 
hands of the investigating officer if the investigation is 
designedly defective.”  


 


43.  Thus in the case in hand where the case of prosecution is 


proved by clinching and reliable evidence of eye-witnesses PW2-


Ramveer Singh and PW3-Anil Kumar, no benefit could be extended to 


the appellants for some shortcomings in the investigation.  


 


44.  We hold that the prosecution has been successful to prove 


its case beyond all reasonable doubt. Thus no interference is warranted 


in the well reasoned detailed judgment and order of conviction and 


sentence of the appellants which is impugned in the present appeals. 


 


45.  The upshot of the aforesaid discussion leads to the only 


conclusion that the appeals deserve to be dismissed. 


 


46.  The appeals filed by the appellants are bereft of merits 


and are accordingly dismissed. The judgment and orders under 


challenge are accordingly affirmed. All the appellants are in jail.  


 


47.  Let a copy of this judgment and order alongwith TCR be 


transmitted to the Court concerned for compliance of the order 


forthwith.  


 


 
 


(Pankaj Purohit, J.)          (Manoj Kumar Tiwari, J.) 
      
 
 
SK 
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HIGH COURT OF UTTARAKHAND AT 
NAINITAL 


 
Misc. Application (IA No.1930 of 2023) 


In 
Criminal Appeal No.360 of 2016 


 
Prakash Chandra Arya            ….....Appellant 


Versus 
            
State of Uttarakhand            ….….Respondent 
   
Present:-  


Mrs. Pushpa Joshi, learned Senior Advocate assisted by Ms. 
Chetna Latwal, learned counsel for the appellant. 
Mr. J.S. Virk, learned Deputy Advocate General along with 
Mr. R.K. Joshi, learned Brief Holder for the State. 
 


ORDER 
 


Coram: Hon’ble Manoj Kumar Tiwari, J. 
            Hon’ble Pankaj Purohit, J.  
 
 


Per: Hon’ble Pankaj Purohit, J.    


  The appellant/applicant has moved an 


application under Section 391 of the Code of Criminal 


Procedure, 1973 (hereinafter referred to as “the 


Cr.P.C.”) with a request to this Court to take all 


necessary additional evidence on record and to 


summon the relevant record.  


2.  The facts of the case which necessitated of 


filing of the present miscellaneous application are that 


on 27.10.2014 on a written complaint handed over by 


one Shri Krishan Chandra, a criminal case was 


registered against the appellant/applicant in Police 


Station Mukteshwar, Tehsil Malli Kutoli, District Nainital 


being FIR No.4 of 2014 under Sections 498-A, 323, 
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506 IPC and under Section 3/4 of the Dowry Prohibition 


Act. The allegations which were made in the first 


information report are that the daughter of informant, 


Prema was married with Prakash Chandra on 


06.05.2014 and barely six months of marriage, she 


was killed by appellant/applicant by sprinkling petrol 


and putting her on fire on 24.10.2014. The informant 


alleged harassment of her daughter at the hands of 


appellant/applicant for demand of dowry. It is further 


stated in the first information report that daughter of 


informant; Prema was taken to Almora, Hospital by her            


in-laws; Prema was referred to from Almora Hospital to 


Susheela Tiwari Hospital; the informant was given the 


information regarding the incident by in-laws of Prema 


on 25.10.2014 at 04:00 in the morning. At this 


information, the informant and his wife-Kamla Devi and 


others went there and found his daughter in a burnt 


condition. In the first information report, it has also 


been categorically stated by the informant that in Brij 


Lal Hospital, his daughter told her mother that she was 


put on fire by her husband in her matrimonial house 


after sprinkling petrol over the entire body and mother-


in-law, brother-in-law (Jeth) and sister-in-law (Jethani) 


saved her by quenching the fire.  


3.  On the basis of this written complaint, a 


chick FIR was lodged under the aforesaid sections. The 


daughter of informant Prema died on 31.10.2014 at 


Brij Lal Hospital, Haldwani during treatment and 


thereafter, Section 304-B IPC was added. After 


investigation, the charge-sheet was submitted against 


the appellant/applicant under Sections 498-A, 323, 506 
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& 304-B IPC and under Section 3/4 of the Dowry 


Prohibition Act. Subsequently, after trial the 


appellant/applicant was convicted under Section 302 


IPC and sentenced for life with a fine of Rs.5,000/- with 


default stipulation by learned Second Additional 


Sessions Judge, Nainital by reason of the impugned 


judgment and order dated 04.10.2016.  


4.  During the appeal, the present application 


dated 03.10.2023 under Section 391 of the Cr.P.C. has 


been moved by the appellant/applicant for producing 


additional evidence on the premise that Tehsildar 


recorded the dying declaration of deceased-Prema 


which is available on record as Paper No. 9d/3 [though 


in the application, the said paper is numbered as Paper 


No.25(d)]and in this dying declaration deceased-Prema 


stated that she got burnt injured due to candle and she 


was not put to fire by anyone else.  


5.  The objection was called on the aforesaid 


application from the State and the State in its objection 


opposed the application mainly on the ground that 


though after the incident the statement of deceased-


Prema was recorded by Tehsildar, but PW5-Laxmi 


Raikwal in her evidence before the trial court has 


stated on oath that the said dying declaration was 


given by deceased under pressure; the Investigating 


Officer has a right to produce the documents/evidence 


for proving its case before the learned trial court and 


his right cannot be challenged. It is further submitted 


by the State in its objection that the provisions of 


Section 391 of Cr.P.C. cannot be resorted to fill up the 


lacuna of the case and further Paper No.9d/3 was not 
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the part of investigation, therefore, at this stage it 


cannot be summoned.  


6.  In order to appreciate the rival submissions 


of the learned counsel for the parties, the provisions of 


Section 391 of Cr.P.C. is quoted hereinbelow:- 


“391. Appellate Court may take further 


evidence or direct it to be taken.- (1) In dealing 


with any appeal under this Chapter, the Appellate 


Court, if it thinks additional evidence to be 


necessary, shall record its reasons and may either 


take such evidence itself, or direct it to be taken by 


a Magistrate, or when the Appellate Court is a High 


Court, by a Court of Session or a Magistrate.  


(2) When the additional evidence is taken by the 


Court of Session or the Magistrate, it or he shall 


certify such evidence to the Appellate Court, and 


such Court shall thereupon proceed to dispose of the 


appeal.  


(3) The accused or his pleader shall have the right to 


be present when the additional evidence is taken. 


(4) The taking of evidence under this section shall be 


subject to the provisions of Chapter XXIII, as if it 


were an inquiry.” 


7.  From perusal of the provisions of Section 391 


of Cr.P.C, one thing is clear that this is an exception to 


the general rule that the appeal shall be heard and 


decided only on the basis of evidence available on 


record. A discretion has been given to the appellate 


court by introducing Section 391 of Cr.P.C. as an 


exception that while dealing with an appeal if the 


Appellate Court thinks additional evidence to be 


necessary, it shall record its reasons and may either 



https://devgan.in/crpc/chapter_29.php%23s391

https://devgan.in/crpc/chapter_29.php%23s391

https://devgan.in/crpc/chapter_29.php%23s391

https://devgan.in/crpc/chapter_29.php%23s391

http://devgan.in/crpc/chapter_23.php
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take such evidence itself, or direct it to be taken by 


Magistrate, or when the Appellate Court is a High 


Court, by Court of Session and the Magistrate. Sub-


section (2), (3) & (4) are the procedure as to how the 


said additional evidence is to be taken.  


8.  Heard learned counsel for the parties. 


9.  Ms. Pushpa Joshi, learned Senior Advocate 


appearing for the appellant strenuously submitted that 


when a document i.e. Paper No. 9d/3 was available 


during investigation on record, wherein the dying 


declaration of deceased-Prema was recorded by 


Tehsildar, it was a bounden duty of the prosecution to 


bring that document to the fore and the prosecution 


has committed a fatal mistake by concealing the said 


document during trial. She further argued that by 


invoking the provisions of Section 391 of Cr.P.C, the 


said document can be proved and be brought on record 


even at the stage of appeal in order to do complete 


justice between the parties.  


10.  Per contra, Mr. J.S. Virk, learned Deputy 


General State has submitted that the purpose of 


Section 391 of Cr.P.C. is never to fill up the lacuna in 


the case of the parties, rather it is a discretionary 


power conferred upon the Appellate Court to take 


additional evidence only if it is necessary and that too 


after recording the reasons. 


11.  Learned Deputy Advocate General for the 


State further drawn the attention of this Court to para 


35 of the impugned judgment of the trial court and 


submitted that during the course of argument the 
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attention of the learned trial court was drawn to this 


document Paper No.9d/3 wherein the dying declaration 


of the deceased was recorded by the Tehsildar.  The 


said argument of the defence was refuted by learned 


trial court for the reason that if defence wanted to 


press this dying declaration the defence could have 


summon the officer i.e. the Tehsildar who had written 


the said dying declaration but the defence has not done 


that and in that event, no benefit could be given to the 


defence of the aforesaid alleged dying declaration 


recorded as Paper No.9d/3. The learned trial court 


further referred to the statement of PW5-Smt. Laxmi 


Raikwal wherein it has been categorically stated that 


the said dying declaration was given by the deceased-


Prema Devi under pressure; the said dying declaration 


was recorded on 25.10.2014 in Susheela Tiwari 


Hospital, Haldwani by Tehsildar Haldwani on the order 


of S.D.M. Haldwani and the first information report was 


lodged on 27.10.2014. Neither the Investigating Officer 


has made this dying declaration part of investigation 


nor was the Tehsildar Haldwani arrayed as a witness in 


the witness list of the charge-sheet. The learned trial 


court refused to read this statement on record. 


12.  From the reasoning which has been assigned 


by learned trial court, it appears that the learned trial 


court has rightly not relied upon the alleged dying 


declaration as the same was not proved on record. But, 


now the application has been moved to press this dying 


declaration as additional evidence on record. 
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13.  It is trite law that the purpose of the trial is 


to ascertain the Truth and it is part of pious duty of a 


Judge to see the justice to be done to the parties. The 


Judge is a vital and integral factor in the discovery of 


truth and he must have a full and accurate 


comprehension of each and all the facts available on 


record. It is settled law that Truth is foundation of 


justice and an endeavour should be made to thrash out 


the Truth as Truth alone is a guiding star in the entire 


judicial process. Dispensation of justice, based on 


truth, is an essential feature of the justice delivery 


system. People would have faith in Court when Truth 


alone triumphs. Justice based on Truth would establish 


peace in the society.  


14.  In the case of Zahira Habibulla H. Sheikh 


& another vs. State of Gujarat & others; reported 


in (2004) 4 SCC 158, the Hon’ble Apex Court 


observed that right from the inception of the judicial 


system it has been accepted that discovery, vindication 


and establishment of truth are the main purposes 


underlying the existence of courts of justice.  


15.  Truth constituted an integral part of the 


justice delivery system which was in vogue in              


pre-independence era and the people used to feel 


proud to tell truth in the courts irrespective of the 


consequences. However, post-independence period has 


seen drastic changes in our value system which 


shadowed the old ethos and the quest for personal gain 


has become so intense that those involved in litigation 


do not hesitate to take shelter of falsehood, 


misrepresentation and suppression of facts in the 
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courts proceedings. Therefore, it is the duty of the 


Court to ascertain the Truth from the evidence 


produced by the parties to dispense justice to the 


parties based on such Truth which is an essential 


feature in the justice delivery system by proper 


appreciation in any lis.  


16.  In order to appreciate the scope of Section 


391 of Cr.P.C. para 50, 51, 52, 53, 55 & 56 of the case 


of Zahira Habibulla (Supra)  would be relevant to quote 


as under:- 


“50. In Rambhau v. State of Maharashtra [(2001) 4 


SCC 759 : 2001 SCC (Cri) 812] it was held that the 


object of Section 391 is not to fill in lacuna, but to 


subserve the ends of justice. The court has to keep 


these salutary principles in view. Though wide 


discretion is conferred on the court, the same has to 


be exercised judicially and the legislature had put 


the safety valve by requiring recording of reasons.  


51. Need for circumspection was dealt with by this 


Court in Mohanlal Shamji Soni case [1991 Supp (1) 


SCC 271 : 1991 SCC (Cri) 595] and Ram 


Chander v. State of Haryana [(1981) 3 SCC 191 : 


1981 SCC (Cri) 683] which dealt with the 


corresponding Section 540 of the Code of Criminal 


Procedure, 1898 (in short “the old Code”) and also 


in Jamatraj case [AIR 1968 SC 178 : (1967) 3 SCR 


415 : 1968 Cri LJ 231] . While dealing with Section 


311 this Court in Rajendra Prasad v. Narcotic 


Cell [(1999) 6 SCC 110 : 1999 SCC (Cri) 1062] held 


as follows : (SCC p. 113, paras 7-8) 


“7. It is a common experience in criminal courts 


that defence counsel would raise objections 


whenever courts exercise powers under Section 


311 of the Code or under Section 165 of the 
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Evidence Act, 1872 by saying that the court could 


not ‘fill the lacuna in the prosecution case’. A 


lacuna in the prosecution is not to be equated with 


the fallout of an oversight committed by a Public 


Prosecutor during trial, either in producing 


relevant materials or in eliciting relevant answers 


from witnesses. The adage ‘to err is human’ is the 


recognition of the possibility of making mistakes to 


which humans are prone. A corollary of any such 


laches or mistakes during the conducting of a case 


cannot be understood as a lacuna which a court 


cannot fill up. 


8. Lacuna in the prosecution must be 


understood as the inherent weakness or a latent 


wedge in the matrix of the prosecution case. The 


advantage of it should normally go to the accused 


in the trial of the case, but an oversight in the 


management of the prosecution cannot be treated 


as irreparable lacuna. No party in a trial can be 


foreclosed from correcting errors. If proper 


evidence was not adduced or a relevant material 


was not brought on record due to any 


inadvertence, the court should be magnanimous in 


permitting such mistakes to be rectified. After all, 


function of the criminal court is administration of 


criminal justice and not to count errors committed 


by the parties or to find out and declare who 


among the parties performed better.” 


52. Whether a retrial under Section 386 or taking up 


of additional evidence under Section 391 is the 


proper procedure will depend on the facts and 


circumstances of each case for which no straitjacket 


formula of universal and invariable application can 


be formulated. 


53. In the ultimate analysis whether it is a case 


covered by Section 386 or Section 391 of the Code, 
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the underlying object which the court must keep in 


view is the very reason for which the courts exist i.e. 


to find out the truth and dispense justice impartially 


and ensure also that the very process of courts are 


not employed or utilized in a manner which give 


room to unfairness or lend themselves to be used as 


instruments of oppression and injustice. 


55. The courts, at the expense of repetition we 


may state, exist for doing justice to the 


persons who are affected. The trial/first appellate 


courts cannot get swayed by abstract technicalities 


and close their eyes to factors which need to be 


positively probed and noticed. The court is not 


merely to act as a tape recorder recording evidence, 


overlooking the object of trial i.e. to get at the truth. 


It cannot be oblivious to the active role to be played 


for which there is not only ample scope, but 


sufficient powers conferred under the Code. It has a 


greater duty and responsibility i.e. to render justice, 


in a case where the role of the prosecuting agency 


itself is put in issue and is said to be hand in glove 


with the accused, parading a mock fight and making 


a mockery of the criminal justice administration 


itself. 


56. As pithily stated in Jennison v. Baker [(1972) 1 


All ER 997: (1972) 2 QB 52 : (1972) 2 WLR 429 


(CA)] : (All ER p. 1006d) 


“The law should not be seen to sit by limply, 


while those who defy it go free, and those who 


seek its protection lose hope.” 


Courts have to ensure that accused persons are 


punished and that the might or authority of the State 


are not used to shield themselves or their men. It 


should be ensured that they do not wield such powers 


which under the Constitution has to be held only in 


trust for the public and society at large. If deficiency 
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in investigation or prosecution is visible or can be 


perceived by lifting the veil trying to hide the realities 


or covering the obvious deficiencies, courts have to 


deal with the same with an iron hand appropriately 


within the framework of law. It is as much the duty of 


the prosecutor as of the court to ensure that full and 


material facts are brought on record so that there 


might not be miscarriage of justice. (See Shakila 


Abdul Gafar Khan v. Vasant Raghunath 


Dhoble [(2003) 7 SCC 749 : 2003 SCC (Cri) 1918] .)” 
 


17.  Now bearing in mind the above principle of 


law enunciated by the Hon’ble Apex Court dealing with 


the scope of Section 391 of Cr.P.C. we shall examine 


the prayer of the appellant in the present misc. 


application.  


18.  Both the parties i.e. prosecution as well as 


the defence admitted the fact that the statement of 


deceased was recorded on 25.10.2014 at Susheela 


Tiwari Hospital, Haldwani and the said statements were 


recorded by Tehsildar Haldwani which according to 


Tehsildar, Haldwani was recorded under the orders of 


S.D.M. Haldwani. For whatever reasons may be the 


said document was not proved by either of the parties 


during trial. But, the fact of the matter is this that the 


said document is on record and for getting truth it is 


necessary that the said document is to be legally 


proved. For the mistake committed on the part of the 


prosecution as well as the defence Truth and Justice 


should not suffer.  


19.  The argument which has been submitted by 


learned Deputy Advocate General for the State that it 
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would amount to fill up the lacuna in the case of 


defence is of no use, once this Court has come to this 


conclusion that the purpose of the justice delivery 


system is to thrash the truth out of the rubble. 


20.  Accordingly, the miscellaneous application 


filed by the appellant/applicant under section 391 of 


Cr.P.C. is hereby allowed. The defence is permitted to 


adduce further evidence which shall be recorded by 


learned Second Additional Sessions Judge, Nainital by 


summoning the then Tehsildar Haldwani/or witness to 


prove the document on the record i.e. Paper No.9d/3. 


The learned trial court after recording the evidence 


shall send the evidence after certifying it to this Court 


as per Section 391(2) of Cr.P.C. The aforesaid exercise 


of recording the evidence shall be completed within 


three months from the date of receipt of this order.  


21.  Registry is directed to send the trial court 


record to the learned trial court enabling it to summon 


the witness and record the additional evidence by the 


defence. 


22.  It is made clear that the observations made 


hereinabove are only for the purpose of disposal of this 


application and this order will have no bearing on the 


merits of the appeal. 


  


 (Pankaj Purohit, J.)              (Manoj Kumar Tiwari,J.) 
                            19.07.2024 
AK 
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IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 141 of 2024 
 
A                 ......Revisionist 
 
        Vs. 
 
State of Uttarakhand             …...Respondent 
 
      


Mr. Pawan Mishra, Advocate for the revisionist. 
Ms. Manisha Rana Singh, A.G.A. for the State. 


        
JUDGMENT 


 
Per: Hon’ble Ravindra Maithani, J.  
 


  Instant revision has been preferred against the 


followings:- 


(i) Judgment and order dated 11.09.2023, 


passed by the Juvenile Justice Board, 


Dehradun (“JJB”) in Inquiry No. 99 of 


2020, State Vs. A (a Child in Conflict with 


Law; hereinafter referred to, as “the 0\”) 


(“the case”). By it, the CIL has been 


convicted under Section 377, 323 IPC and 


Section 3/4 of the Protection of Children 


From Sexual Offences Act, 2012 (“the 


POCSO Act”) and the following order has 


been passed. 


(i) Under Section 377 IPC:- The CIL has 


been sent to special home for three 
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years and a fine of Rs.10,000/- has 


been imposed on his guardian. 


(ii) Under Section 323 IPC:- the CIL has 


been sent to special home for one year 


and a fine of Rs.1000/- has been 


imposed on his guardian; and 


(iii) Under Section 3 read with 4 of the 


POCSO Act:- the CIL has been sent to 


special home for three years and a 


fine of Rs.10000/-  has been imposed 


on his guardian. 


The period of staying in special home 


has been ordered to run concurrently. 


The JJB has further directed for 


providing reformative services  to the 


CIL with other directions; and 


(ii) Judgment and order dated 15.01.2024, 


passed in Criminal Appeal No. 284 of 2023, 


A Vs. State of Uttarakhand, passed by the 


court of Special Judge, POCSO/Additional 


District Judge, Dehradun (“the appeal”). By 


it, the appeal has been dismissed. 
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2.   Heard learned counsel for the parties and 


perused the records. 


 


3.  The case is based on an FIR lodged by the father 


of the victim. According to it, on 10.08.2020, the victim, a 


young boy of eight years had gone for grazing the goats. At 


about 3:00 p.m. there the CIL did sexual intercourse with 


the victim against the order of nature. When the victim 


returned, he while crying revealed the incident to his 


family. Based on the FIR, Case Crime No. 317 of 2020, was 


lodged at Police Station Vikas Nagar, District Dehradun. 


The victim was medically examined on 11.08.2020 at 1:30 


p.m. at Sub District Hospital, Vikas Nagar. On internal 


examination, the Doctor observed that “there is injury, 


blood stain, mucous and semen”. The slides prepared 


during medical examination were sent for DNA 


examination. But, in the forensic examination, semen or 


blood could not be detected on the slides/swab of the 


victim, nails of the victim and hair of the victim. After 


investigation, challani report was submitted before the JJB 


against the CIL for the offences punishable under Sections 


377, 323 IPC and Section 3/4 of the POCSO Act.  
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4.  The CIL was read over the accusations. He 


denied the allegations and stated that he has been falsely 


implicated. He offered for inquiry. In the inquiry, on behalf 


of the prosecution, seven witnesses have been examined, 


namely, PW1 the father of the victim, PW2 the mother of 


the victim, PW3 the victim himself, PW4, the brother of the 


victim, PW5 Dr. K.C. Sharma, PW6 cousin of the victim 


and PW7 Sub Inspector, Himani Chaudhary, the 


Investigating Officer.  


 


5.  The CIL was examined under Section 313 of the 


Code of Criminal Procedure, 1973 (“the Code”). According 


to him, the witnesses have falsely stated against him. In 


his defence, the CIL examined DW1 Mohd. Haroon and 


DW2 Noordeen. 


 


6.  After hearing the parties, by the impugned 


order, the JJB, convicted and passed the aforementioned 


order in the case, which, as stated, has been confirmed in 


appeal. 


 


7.  Learned counsel for the CIL has raised following 


points in his submissions:- 
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(i) The Forensic Science Laboratory (“FSL”) 


report is negative, but the impugned 


judgment passed by the JJB does not 


record the reasons as to why FSL report 


has not been accepted and why it has been 


observed that it does not doubt the 


prosecution case. 


(ii) The medical report records that it was a 


case of attempted anal sex. 


(iii) The punishment is severe. 


 


8.  On the other hand, learned State counsel would 


submit that the witnesses of fact have proved the case. The 


victim himself has stated that as to what happened to him. 


His statement is reliable. It is argued that PW5 Dr. K.C. 


Sharma examined the victim on 11.08.2020 and he did 


find injuries on the anus, where he could detect blood and 


semen also. It is argued that it proves the prosecution 


case. Learned counsel would submit that merely because 


FSL report is in negative, it does not doubt the prosecution 


case. 


 


9.  It is a revision. The scope is quite restricted to 


extent of examining the correctness, legality and propriety 
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of impugned judgment and order. In the revision, evidence 


may not be appreciated, unless admissible evidence is 


ignored or irrelevant material is considered or the finding is 


perverse i.e. against the weight of evidence. 


 


10.  PW1, the father of the victim has stated that on 


the date of incident, when the CIL returned, he while 


crying, revealed the incident to him. Thereafter, he visited 


the house of  the CIL, where the family members did maar-


peet with him. This witness proved the FIR Ex. A1. PW2 is 


the mother of the victim. She has also corroborated the 


statement of the PW1 in her examination.  


 


11.  PW3 is the victim himself. According to him, on 


the date of incident, at 3:00 p.m., near the bank of river 


Jamuna, he had taken goats for grazing, where the CIL did 


sexual intercourse with him against the order of nature. 


According to him, as soon as, the CIL inserted his penis in 


his anus, he felt a lot of pain, therefore, he cried. In the 


meanwhile, PW6 cousin of the victim reached at the spot. 


Thereafter, he came back crying. In his earlier statement 


given during investigation, the victim had not stated that 


witnesses Sehzad and PW6 cousin of the victim were there. 


This is what he revealed in his cross examination. The 
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victim has also stated that he had gone to hospital, where 


his examination was done. 


 


12.  PW4 is elder brother of the victim. He has not 


seen the incident. According to him, when the victim 


returned home, he revealed the incident to them. 


 


13.  PW5 is Dr. K.C. Sharma. He examined the victim 


on 11.08.2020, on the complain of anal sex. According to 


him, when the anus was examined, he found semen and 


blood stain on it. He also examined the anus through 


proctoscopy test and found blood stain, semen. He proved 


his injury report Ex. P2. 


 


14.  PW6 the cousin of the victim has stated that 


soon after the incident, when he was told that the victim is 


crying, he reached at the place of incident. At that time, 


the victim has revealed that the CIL did unnatural sex with 


him. 


 


15.  PW7 is Sub Inspector, Himani Chaudhary, 


Investigating Officer. She has stated about the steps, she 


has taken during investigation and proved the documents. 
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16.  DW1 Mohd. Haroon and DW2 Noordeen have 


stated that they were also present near the vicinity of 


alleged place of incident, but they did not hear anything 


about such incident. DW1 Mohd. Haroon has stated that, 


in fact, there is a dispute between the families of the CIL 


and the victim with regard to a parking. According to DW2 


Noordeen, when police reached, he came to know about the 


incident. 


 


17.  When PW5 Dr. K.C. Sharma examined the victim 


on 11.08.2020, in the history column, he has stated that 


the “attempted anal sex” and on proctoscopic examination, 


according to the report, “there is injury, blood stain, 


mucous and semen”, whereas, as stated, semen and blood 


could not be detected in the slides or swabs or nails and 


hair of the victim.  


 


18.  The question is whether the FSL report would 


belie the entire prosecution case? The law on this aspect 


has been settled by the Hon’ble Supreme Court in the case 


of Veerendra Vs. State of Madhya Pradesh, (2022) 8 SCC 


668. 
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19.  In the case of Veerendra (supra), the Hon’ble 


Supreme Court discussed the law, as laid down in the case 


of Krishan Kumar Malik Vs. State of Haryana, (2011) 7 


SCC 130 and Sunil Vs. State of M.P., (2017) 4 SCC 393. 


 


20.  In the case of Krishan Kumar Malik (supra), the 


Hon’ble Supreme Court, inter alia, held that “now, after 


the incorporation of Section 53-A in the Criminal 


Procedure Code w.e.f. 23-6-2006, brought to our notice 


by the learned counsel for the respondent State, it has 


become necessary for the prosecution to go in for DNA 


test in such type of cases, facilitating the prosecution 


to prove its case against the accused”.   


 


21.   In the case of Sunil (supra), the Hon’ble Supreme 


Court observed that “ a positive result of the DNA test 


would constitute clinching evidence against the 


accused if, however, the result of the test is in the 


negative i.e. favoring the accused or if DNA profiling 


had not been done in a given case, the weight of the 


other materials and evidence on record will still have 


to be considered.” 
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22.  In the case of Veerendra (supra), the Hon’ble  


Supreme Court, after discussing the law, observed as 


hereunder:- 


“53. In view of the nature of the provision under 


Section 53-A CrPC and the decisions referred to, we are 


also of the considered view that the lapse or omission 


(purposeful or otherwise) to carry out DNA profiling, by 


itself, cannot be permitted to decide the fate of a trial for 


the offence of rape especially, when it is combined with 


the commission of the offence of murder as in case of 


acquittal only on account of such a flaw or defect in the 


investigation the cause of criminal justice would become 


the victim. The upshot of this discussion is that even if 


such a flaw had occurred in the investigation in a given 


case, the court has still a duty to consider whether the 


materials and evidence available on record before it, are 


enough and cogent to prove the case of the prosecution. 


In a case which rests on circumstantial evidence, the 


Court has to consider whether, despite such a lapse, the 


various links in the chain of circumstances form a 


complete chain pointing to the guilt of the accused alone 


in exclusion of all hypothesis of innocence in his favour. 


56. In the light of the above referred decisions, the 


contentions of the appellant founded on the factum of 


non-holding of DNA profiling and the provision under 


Section 53-A, is only to be repelled. As held in Sunil 


case [Sunil v. State of M.P., (2017) 4 SCC 393 : (2017) 2 


SCC (Cri) 372] , a positive result of DNA test would 


constitute clinching evidence against the accused. But, a 


negative result of DNA test or DNA profiling having not 


been done would not and could not, for that sole reason, 


result in failure of prosecution case. So much so, even in 


such circumstances, the Court has a duty to weigh the 


other materials and evidence on record to come to the 


conclusion on guilt or otherwise of the appellant herein 


and that exactly what was done by the trial court and 


then by the High Court, in the instant case.” 
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23.  In view of the settled law, that even if, the DNA 


test is in negative, the court has a duty to weigh the other 


materials and evidence on record to come to the conclusion 


on guilt or otherwise of the accused. 


 


24.  It is true that in cross examination, in para 2, 


the victim has stated that he had told it to the Police that 


Sehzad was at the place of incident. Sehzad has not been 


examined. It is argued on behalf of the CIL that non-


examination of Sehzad doubts the prosecution case. Merely 


because a witness has not been examined, it does not 


doubt the prosecution case. What is to be seen is the 


credibility and reliability of the witnesses examined by the 


prosecution.  


 


25.  It is also argued on behalf of the CIL that the 


medical report records attempted anal sex. It is true that in 


the first page of the medical examination report, the doctor 


records account of incident as “attempted anal sex”. In this 


column, the actual words spoken by the victim has not 


been recorded. In order to constitute, carnal intercourse 


against the order of nature or penetrative sexual assault, 


penetration to any extent makes out an offence. The victim 
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has been categorical that after removing his trousers, the 


CIL inserted his penis into his anus due to which he felt 


severe pain and cried when his cousin reached there. This 


is what PW6 the cousin of the victim has stated. The 


statement of the victim coupled with the medical 


examination report proves beyond reasonable doubt that 


on the date of incident, the CIL committed carnal 


intercourse against the order of nature with the victim. The 


prosecution has been able to prove its case beyond 


reasonable doubt for the offences punishable under 


Sections 377 IPC and 3/4 of the POCSO Act. 


 


26.   Insofar as, the offence under Section 323 is 


concerned, the allegation that has been leveled on the 


point is that at the time of incident, the CIL also did maar-


peet with the victim. But, in his examination, the victim 


has not stated that the CIL in any manner, did maar-peet 


with him or caused him injury. Therefore, this Court is of 


the view that the prosecution has not able to prove its case 


under Section 323 IPC. 


 


27.  It is argued that the order that has been passed 


against the CIL is severe. The Juvenile Justice (Care and 


Protection) Act, 2015 (“J.J.Act”) is child centric. The 
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general principles to be followed in the administration of 


the J.J.Act, is given under Section 3 of the Act. One of the 


principles, i.e. Principle No. (iv) is principle of best interest, 


which reads that “All decisions regarding the child shall be 


based on the primary consideration that they are in the 


best interest of the child and to help the child to develop 


full potential.” 


 


28.  The JJB has considered social investigation 


report before passing the order against the CIL. The social 


investigation report reveals that the CIL is Class 2nd drop 


out. He never has interest in studies. 


 


29.  The CIL is 17 years of age, who is a drop out and 


has less interest in the studies. Considering the best 


interest of the child, this Court is of the view that the order 


that has been passed against the CIL does not warrant any 


interference, except his order of conviction under Section  


323 IPC. 


 


30.  The conviction of the CIL for the offences 


punishable under Section 377 IPC and Section 3/4 of the 


POCSO Act, is confirmed. Accordingly, the order that has 
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been passed for the offence punishable under Section 377 


IPC and 3/4 of the POCSO Act is also upheld. 


 


31.   The conviction and the order that has been 


passed against the CIL under Section 323 IPC is set aside. 


  


32.  Impugned judgments and orders are modified to 


the extent, as indicated above. 


 


33.  The revision is partly allowed accordingly. 


 
 (Ravindra Maithani, J.) 


                                      16.07.2024  
Jitendra 
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IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 353 of 2024 
 


Rahis and Others     ......Revisionists 
  
        Vs. 
 
State of Uttarakhand      ....Respondent 
     
Present: 


Mr. Gaurav Singh, Advocate for the revisionists. 
Mr. V.S. Rawat, A.G..A. for the State. 
Mr. Aditya Pratap Singh, Advocate for the respondent no.2. 


 


Hon’ble Ravindra Maithani, J. (Oral) 
 


  The challenge in this revision is made to the 


judgment and order dated 22.03.2024, passed in Criminal 


Revision No.34 of 2023, Ragib Vs. State of Uttarakhand and 


Others, (“the revision”) by the court of II Additional Sessions 


Judge, Roorkee, District Haridwar. By it, an order dated 


22.03.2023, passed in Misc. Case No.46 of 2023, Ragib Vs. 


Rais and Others, by the court of I Additional Civil 


Judge/Judicial Magistrate Roorkee, District Haridwar (“the 


case”), has been set aside. In fact, by the order dated 


22.03.2023, passed in the case, an application under 


Section 156(3) of the Code of Criminal Procedure, 1973 


(“the Code”) filed by the respondent no.2 has been rejected, 


but, by its order dated 22.03.2024, passed in the revision, 


order dated 22.03.2023 has been set aside and the matter 


has been remanded for hearing afresh 


2.  Heard learned counsel for the parties and 


perused the record. 
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3.  The case is based on an application filed under 


Section 156(3) of the Code by the respondent no.2. 


According to it, the respondent no.2 had business 


relationship with the revisionists and they were all 


contractors. The respondent no.2 would advance money to 


the revisionists under the assurance that they would return 


it. The respondent no.2 advanced total Rs.70,95,030/- to 


the revisionists either by depositing it in their accounts or 


by giving it in cash. The application writes that the 


revisionists did return on Rs.12,96,867/- and the 


remaining amount they did not return, and whenever 


asked, they started threatening the respondent no.2.  


4.  This application was rejected by the order dated 


22.03.2023, passed in the case, by the Competent 


Magistrate holding that the transaction is  civil in nature 


and the respondent no.2 may institute a suit for recovery of 


his money, but the court in revision held that merely 


because a lis is also civil in nature, it does not bar criminal 


prosecution.  


5.  Learned counsel for the revisionists would 


submit that the allegations, as are leveled in the application 


under Section 156(3) of the Code are purely civil in nature, 


without any element of criminality. Therefore, it is argued 


that the court of Magistrate has rightly rejected the 
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application under Section 156(3) of the Code on 


22.03.2023, and that order requires no interference, but it 


is argued that the court in the revision has set aside the 


order by the impugned order dated 22.03.2024, which is 


not in accordance with law.  


6.  Learned counsel for the revisionists would 


submit that if money is advanced and it is not returned, it 


does not give rise to a criminal action; at the inception, 


there was no dishonest intention to cheat the respondent 


no.2. 


7.  In support of his contention, learned counsel for 


the revisionists would refer to the principles of law, as laid 


down by the Hon’ble Supreme Court in the case of Dalip 


Kaur and Others Vs. Jagnar Singh and Another, (2009) 14 


SCC 696. In the case of Dalip Kaur (supra), the Hon’ble 


Supreme Court observed as hereunder:- 


  
“10. The High Court, therefore, should have posed a 
question as to whether any act of inducement on 
the part of the appellant has been raised by the 
second respondent and whether the appellant had 
an intention to cheat him from the very inception. If 
the dispute between the parties was essentially a 
civil dispute resulting from a breach of contract on 
the part of the appellants by non-refunding the 
amount of advance the same would not constitute 
an offence of cheating. Similar is the legal position 
in respect of an offence of criminal breach of trust 
having regard to its definition contained in Section 
405 of the Penal Code.”  
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8.  Learned counsel for the respondent no.2 would 


submit that the revisionists did extend threats to the 


respondent no.2. Moreover, it is argued that when the 


application under Section 156(3) of the Code was filed, the 


revisionists did file an FIR so as to pressure him, which is 


also an act of intimidation.   


9.  Learned State Counsel adopts the arguments, as 


advanced by learned counsel for the respondent no.2. 


10.  The law is well settled. A cause may have both 


elements, i.e. civil as well as criminality. In such cases, 


criminal action may not be stopped merely on the ground 


that the aggrieved party has civil remedy also available to 


him. But the situation would be different, if a dispute is 


essentially and purely civil in nature without any element of 


criminality, in such cases, criminal actions may not be 


permitted.  


11.  Insofar as cheating is concerned, it is defined 


under Section 415 IPC. It reads as follows:- 


“415. Cheating.—Whoever, by deceiving any 
person, fraudulently or dishonestly induces the 
person so deceived to deliver any property to any 
person, or to consent that any person shall retain 
any property, or intentionally induces the person so 
deceived to do or omit to do anything which he 
would not do or omit if he were not so deceived, and 
which act or omission causes or is likely to cause 
damage or harm to that person in body, mind, 
reputation or property, is said to “cheat”.. 
 
Explanation.—A dishonest concealment of facts is a 
deception within the meaning of this section.    
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12.  The scope of Section 415 IPC has been 


interpreted by the Hon’ble Supreme Court in the case of 


Inder Mohan Goswami and Another Vs. State of 


Uttaranchal and Others, (2007) 12 SCC 1. In Paragraphs 41 


and 42, the Hon’ble Supreme Court observed as follows:- 


 “41. Section 415 IPC thus requires— 
  1. Deception of any person. 
  2. (a) Fraudulently or dishonestly inducing 
   that person— 


(i) to deliver any property to any 
person; or 
(ii) to consent that any person shall 
retain any property; or 


(b) Intentionally inducing that person to 
do or omit to do anything which he would 
not do or omit if he were not so deceived, 
and which act or omission causes or is 
likely to cause damage or harm to that 
person in body, mind, reputation or 
property.” 
 


“42. On a reading of the aforesaid section, it is 
manifest that in the definition there are two 
separate classes of acts which the person deceived 
may be induced to do. In the first class of acts he 
may be induced fraudulently or dishonestly to 
deliver property to any person. The second class of 
acts is the doing or omitting to do anything which 
the person deceived would not do or omit to do if he 
were not so deceived. In the first class of cases, the 
inducing must be fraudulent or dishonest. In the 
second class of acts, the inducing must be 
intentional but need not be fraudulent or dishonest. 
Therefore, it is the intention which is the gist of 
the offence. To hold a person guilty of cheating 
it is necessary to show that he had a fraudulent 
or dishonest intention at the time of making the 
promise. From his mere failure to subsequently 
keep a promise, one cannot presume that he all 
along had a culpable intention to break the promise 
from the beginning.” 


 (emphasis supplied) 
 


13.  A bare reading of the above observation of the 


Hon’ble Supreme Court makes it abundantly clear that 
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what is essential is the intention with which the offence is 


committed, and to hold a person guilty of cheating, it is 


necessary to show that he had a fraudulent or dishonest 


intention at the time of making of the promise. It has been 


held in the above case, which this Court quotes at the cost 


of repetition that, “From his mere failure to subsequently 


keep a promise, one cannot presume that he all along 


had a culpable intention to break the promise from the 


beginning.” 


14.  In the instant case, essentially what are the 


allegations against the revisionists are that the respondent 


no.2 advanced money to them with regard to certain 


businesses. The money was returned also. What the 


respondent no.2 claims is that the revisionists did return 


Rs. 12,96,867/-, whereas, they were advanced Rs. 


70,95,030/-. The revisionists as well as the respondent 


no.2 were contractors and they were in the business of 


construction. It is nowhere stated and it is nowhere 


revealed by reading of the application under Section 156(3) 


of the Code that the revisionists had any dishonest 


intention at the inception when they entered into the 


business deal with the respondent no.2, and it is apparent 


form the fact that Rs. 12,96,867/-, as per the respondent 


no.2, the revisionists have returned to him.  
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15.  Therefore, this case is a breach of promise only. 


It has no element of criminality. The court of Magistrate had 


rightly rejected the application on 222.03.2023. Therefore, 


this Court is of the view that the impugned judgment and 


order dated 22.03.2024, passed in the revision, is not in 


accordance with law, and it deserves to be set aside.  


16.  The impugned judgment and order dated 


22.03.2024, passed in the revision is set aside.   


17.  The revision is allowed.  


 


                  (Ravindra Maithani,J.) 
                                                 02.08.2024  


Ravi Bisht 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 634 of 2022 
 


Rajiv Joshi                                       ...Revisionist 
 


Versus 
            
State of Uttarakhand and another     ...Respondents 
 
Present:-  


Mr. Saurabh Adhikari, Advocate for the revisionist. 
Mr. S.K. Pandey, Brief Holder for the State. 
 


JUDGMENT 
 


Hon’ble Ravindra Maithani, J. (Oral) 
 


  The challenge in this revision is made to 


impugned order dated 18.07.2022, passed in Sessions Trial 


No. 301 of 2021, State vs. Rajiv Joshi and others by the 


court of 2nd Additional Sessions Judge, Haldwani, District 


Nainital (“the case”). By the impugned order, the court below 


has held that there is prima facie evidence to frame charge 


under Section 302, 201, 202, 34 IPC against the revisionist 


and co-accused. Accordingly, charges were framed on the 


same day. 


2.  Heard learned counsel for the parties and 


perused the record. 


3.  The case is based on an FIR No. 242 of 2020 


Police Station Mukhani, District Nainital under Section 302, 


34 IPC. According to it, the informant had admitted his son 


at Adarsh Jivan Nasha Mukti Kendra, Kamluwaganja Road, 
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Haldwani (“the centre”) on 23.10.2020 for his treatment. On 


02.11.2020, the informant was told that his son Praveen 


Tamta has died. When the dead body reached to his 


residence, he saw that there were multiple injuries marks 


on his body. It revealed that the deceased Praveen was 


mercilessly beaten up. In the FIR, it is recorded that the 


revisionist who is owner of the centre and other co-accused 


killed the deceased and sent his dead body to his family. It 


is this FIR, in which after investigation, Charge Sheet No. 


242 of 2020 was submitted by the Investigating Officer. 


Against the revisionist, charge sheet was submitted for the 


offences punishable under Sections 201, 202 read with 34 


IPC. 


4.  After hearing the parties, at the stage of framing 


of charge, the court below held that there is prima facie 


evidence and framed charge under Section 302, 201, 202, 


34 IPC against the revisionist and other co-accused. 


5.  Learned counsel for the revisionist would submit 


that the revisionist is owner of the centre. He did not 


commit any maar-peet. He did not assault the deceased. He 


was not in his centre whole day, when the deceased was 


beaten up by the co-accused. He would submit that all the 


witnesses that were examined during investigation have 


stated that other co-accused did maar-peet with the 
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deceased and when the revisionist reached at the centre at 


7:00-7:30 in the evening, he immediately released the 


deceased, who was tied with a pillar, made him comfortable 


and took him to the hospital. It is argued that at the most 


the revisionist could be charged for the offences punishable 


under Section 201, 202, 34 IPC, because there is a 


statement of the doctor that when taken to hospital, the 


revisionist told that the deceased had fallen down from the 


roof. It is argued that it may at the most be and act of giving 


wrong information or causing disappearance of evidence. 


Therefore, it is argued that the impugned order as well as 


the charge made, so far as, it they relates to the revisionist 


deserves to be set aside and the revision allowed with the 


direction to the court below to hear the revisionist afresh on 


the charge. 


6.  Learned State counsel would submit that charge 


sheet was submitted against the revisionist for offences 


punishable under Sections 201, 202, 34 IPC. The court 


below framed charge based on interpretation. 


7.  It is a revision against order framing charge and 


charge. The scope is quite restricted to the extent of 


examining the legality, correctness and propriety of the 


impugned order. The law is well settled that the courts 
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should be much slow in interfering in any revision against 


order framing charge. 


8.  In the case of Amit Kapoor Vs. Ramesh Chander 


and another, (2012) 9 SCC 460, the Hon’ble Supreme Court 


on this aspect observed as hereunder:- 


“12. Section 397 of the Code vests the court with 


the power to call for and examine the records of an 


inferior court for the purposes of satisfying itself as to the 


legality and regularity of any proceedings or order made in 


a case. The object of this provision is to set right a patent 


defect or an error of jurisdiction or law. There has to be a 


well-founded error and it may not be appropriate for the 


court to scrutinize the orders, which upon the face of it 


bears a token of careful consideration and appear to be in 


accordance with law. If one looks into the various 


judgments of this Court, it emerges that the revisional 


jurisdiction can be invoked where the decisions under 


challenge are grossly erroneous, there is no compliance 


with the provisions of law, the finding recorded is based 


on no evidence, material evidence is ignored or judicial 


discretion is exercised arbitrarily or perversely. These are 


not exhaustive classes, but are merely indicative. Each 


case would have to be determined on its own merits. 


13. Another well-accepted norm is that the 


revisional jurisdiction of the higher court is a very limited 


one and cannot be exercised in a routine manner. One of 


the inbuilt restrictions is that it should not be against an 


interim or interlocutory order. The court has to keep in 


mind that the exercise of revisional jurisdiction itself 


should not lead to injustice ex facie. Where the Court is 


dealing with the question as to whether the charge has 


been framed properly and in accordance with law in a 


given case, it may be reluctant to interfere in exercise of 


its revisional jurisdiction unless the case substantially 


falls within the categories aforestated. Even framing of 
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charge is a much advanced stage in the proceedings 


under the CrPC.” 


 


9.  In sessions trial, framing of charge is a stage 


which sets the further course of action for the trial. Section 


228 of the Code of Criminal Procedure, 1973, deals with 


framing of charge. It is as follows:- 


“228. Framing of charge.- (1) If, after such 


consideration and hearing as aforesaid, the Judge is of 


opinion that there is ground for presuming that the 


accused has committed an offence which- 


(a)  is not exclusively triable by the Court of 


Session, he may, frame a charge against the 


accused and, by order, transfer the case for 


trial to the Chief Judicial Magistrate,  or any 


other Judicial Magistrate of the first class 


and direct the accused to appear before the 


Chief Judicial Magistrate, or, as the case 


may be, the Judicial Magistrate of the first 


class, on such date as he deems fit, and 


thereupon such Magistrate shall try the 


offence in accordance with the procedure for 


the trial of warrant-cases instituted on a 


police report; 


(b)  Is exclusive triable by the Court, he shall 


frame in writing a charge against the 


accused. 


(2) Where the Judge frames any charge under 


clause (b) of sub-section 91), the charge shall be 


read and explained to the accused, and the accused 


shall be asked whether he pleads guilty of the 


offence charged or claims to be tried.” 


10.  Bare perusal of it reveals that charges may be 


framed only when a judge is of the opinion that there is 
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ground for presuming that the accused has committed an 


offence. 


11.  In the instant case, admittedly, charge sheet was 


submitted against the revisionist under Section 201, 202, 


34 IPC. In the impugned order, as such, no discussion has 


been made as to why the revisionist would be charged for 


the offence punishable under Section 302 IPC. At one place 


the impugned order records that the revisionist being an In-


charge of the centre did conceal the incident. Although, the 


court records that it has also come up in the evidence that 


the revisionist alongwith the co-accused did maar-peet with 


the deceased. But, again the court held that it reveals that 


firstly, the incident was tried to be covered up and 


thereafter, wrong information was given by the revisionist. 


Can it be a ground to frame charge under Section 302 IPC? 


12.  During the course of hearing, the Court has gone 


through the statement of witnesses recorded during 


investigation. Most of the witnesses are inmates of the 


centre. Witnesses Khemraj Sagar, Rahul Arya,  Sushil 


Chandra Ojha, Neeraj Singh Jaggi, Himanshu Mehta, 


Chandra Prakash Phuleria, Anurag Kholia, Raj Mohan 


Aswal and Ranjan Kumar have not stated that  the 


revisionist did maar-peet with the deceased. They have 


named other co-accused, who did maar-peet with                          
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the deceased on the date of incident. According to them, the 


deceased was beaten up in the morning. Thereafter, he was 


tied with a pillar and again he was beaten up.  


13.  Witness Khemraj Sagar has categorically stated 


that when the revisionist came, the deceased was made to 


lie on the bed and thereafter, the revisionist took the 


deceased for his medical. He has categorically stated that he 


has not seen the revisionist beating the deceased. 


14.  Witness Rahul Arya has also named other co-


accused, who have beaten up the deceased on the date of 


incident. Similarly, witness Sushil Chandra Ojha also in 


his statement given to the Investigating Officer has 


supported the statement given by the witness Khemraj 


Sagar. Similarly, Neeraj Singh Jaggi, Himanshu Mehta, 


Chandra Prakash Phuleria have stated that after the co-


accused gave the beatings to the deceased whole day, when 


the revisionist reached at the centre, he took care of the 


deceased. As stated, all the other witnesses have also stated 


that they are the co-accused, who have beaten up the 


deceased on the date of incident. 


15.  There is, in fact, no evidence of offence under 


Section 302 IPC against the revisionist. The witnesses, in 


their statements given to the Investigating Officer have 


stated that, in fact, when the revisionist returned to his 


2022:UHC:14910







 8 


centre, he took care of the deceased and took him to the 


hospital. Therefore, this Court is of the view that there is no 


evidence to frame charge under Section 302 IPC against the 


revisionist. 


16.  But, the question is under what provision of law, 


if any, charge is to be framed against the revisionist? 


Dr.Vinay Chamiyal, Emergency Medical Officer at the 


Central Hospital, Haldwani has told it to the Investigating 


Officer that on 01.11.2020, he was on the emergency duty 


when the revisionist took the deceased to him in the 


hospital alongwith some other persons and the revisionist 


then revealed that the deceased has fallen down from the 


roof of the centre and had become unconscious. According 


to this witness, by that time, the deceased had already 


expired. 


17.  The informant Jagdish Ram has also stated it to 


the Investigating Officer that he was told that deceased fell 


down from the chair and died. The IO has collected the 


evidence against the revisionist that it is the revisionist, who 


caused disappearance of evidence of offence or gave false 


information to screen the offenders. As also, being the In-


charge of the centre, it was the duty of the revisionist to 


inform the authorities of the incident, which he failed to do. 


Therefore, this Court is of the view that there are grounds to 
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presume that the revisionist has committed offence under 


Section 201, 202, 34 IPC. 


18.  The order dated 18.07.2022 passed in the case is 


modified to the extent that there are no sufficient grounds 


for framing the charge the charge under Section 302 IPC 


against the revisionist. 


19.  The charge under Section 302 read with 34 IPC 


as framed against the revisionist is quashed. For other 


offences, order dated 18.07.2022 passed in the case and the 


charge as framed on the revisionist shall remain as such 


and the trial of the revisionist shall continue for the offences 


punishable under Section 201 read with 34 IPC and Section 


202 read with 34 IPC. 


20.  The revision is partly allowed accordingly. 


         (Ravindra Maithani, J.)                                                 
               10.07.2024 


Jitendra 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Revision No. 639 of 2024 
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Versus 
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4: Shakti Singh     …Respondent 
 
---------------------------------------------------------------------- 
Presence:- 
Ms. Chetna Latwal, Advocate for the Applicant. 
 
Mr. Shaurabh Pande, learned Brief Holder for the State. 
---------------------------------------------------------------------- 


JUDGMENT 


1.  This criminal revision has been filed under 


Section 442 of Bhartiya Nagrik Suraksha Sanhita, 2023 


challenging the order dated 30.07.2024 passed by 1st 


Additional Sessions Judge, Kashipur, District Udham 


Singh Nagar in Sessions Trial No. 184 of 2022. By the 


said order, application filed by revisionists for recall of 


prosecution witnesses, under Section 311 of CrP.C. was 


rejected.  


 


2.  FIR No. 0287 of 2022 was registered on 


17.06.2022 in Police Station Bajpur, District Udham 


Singh Nagar, under Section 302 IPC, in which both 


revisionists were also named as accused. Upon 


investigation, Investigating Officer filed a charge-sheet 


and revisionists are facing trial in the court of 1st 


Additional Sessions Judge, Kashipur (Sessions Trial No. 


184 of 2022). In the said trial, statement of P.W.1 was 
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recorded in the month of December, 2022, while 


Statement of P.W.-2 and P.W.3 were recorded in 


February, 2023. True copy of statements of these three 


witnesses are on record as Annexure 3 to the criminal 


revision, perusal whereof indicates that the Defence 


Counsel had extensively cross-examined these 


prosecution witnesses.  


 


3.  After more than a year of recording 


statement of P.W.1, P.W.2 & P.W.3, an application, 


under Section 311 of Cr.P.C. was moved on 21.05.2024 


on behalf of revisionists for recall of these prosecution 


witnesses, on the ground that certain relevant 


questions could not asked from them. Learned 1st 


Additional Sessions Judge rejected the application vide 


order dated 30.07.2024 by holding that prayer for 


recall of witnesses is not justified. Thus, feeling 


aggrieved, revisionists have approached this Court.  


 


4.  Heard Ms. Chetna Latwal, learned counsel for 


the revisionists, Mr. Shaurabh Pande, learned Brief 


Holder for the State of Uttarakhand and perused the 


record.  


 


5.  Learned trial court has given valid reasons for 


rejecting the prayer for recall of witnesses made by 


revisionists. It is held that all the three prosecution 


witnesses were thoroughly cross-examined by Defence 


Counsel more than a year ago and the ground taken for 


seeking recall of witnesses is not sufficient.  


 


6.  Section 311 of Cr.P.C. is extracted below for 
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ready reference:- 
“311. Power to summon material witness, or 
examine person present. 


- Any Court may, at any stage of any inquiry, trial or other 
proceeding under this Code, summon any person in 
attendance, though not summoned as a witness, or recall 
and re-examine any person already examined; and the 
Court shall summon and examine or recall and re-examine 
any such person if his evidence appears to it to be 
essential to the just decision of the case.” 


 


7.  A plain reading of Section 311 of Cr.P.C. 


reveals that it enables a Court to summon any person 


as witness or examine any person in attendance though 


not summoned, or recall or re-examine any person, 


who has been examined; if his evidence appears to the 


Court to be essential to the just decision of the case. 


Thus, Section 311 of Cr.P.C. does not create any right 


for recall of witness in favour of any party to the 


proceeding and the said Section empowers a Court to 


recall and re-examine a witness to ensure that there 


may not be failure of justice on account of mistake of 


either party in bringing the valuable evidence on record 


or leaving ambiguity in the statements of the witnesses 


examined from either side. 


  


8.  In the case of Ratanlal vs. Prahlad Jat, 


reported in (2017) 9 SCC 340, Hon’ble Supreme Court, 


while discussing the scope of Section 311 Cr.P.C., has 


held as under:- 


“17. In order to enable the court to find out the truth 
and render a just decision, the salutary provisions of 
Section 311 are enacted whereunder any court by 
exercising its discretionary authority at any stage of inquiry, 
trial or other proceeding can summon any person as 
witness or examine any person in attendance though not 
summoned as a witness or recall or re-examine any person 
already examined who are expected to be able to throw 
light upon the matter in dispute. The object of the provision 
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as a whole is to do justice not only from the point of view of 
the accused and the prosecution but also from the point of 
view of an orderly society. This power is to be exercised 
only for strong and valid reasons and it should be exercised 
with caution and circumspection. Recall is not a matter of 
course and the discretion given to the court has to be 
exercised judicially to prevent failure of justice. Therefore, 
the reasons for exercising this power should be spelt out in 
the order. 
  
  18. In Vijay Kumar v. State of U.P. [Vijay 
Kumar v. State of U.P., (2011) 8 SCC 136 : (2011) 3 SCC 
(Cri) 371 : (2012) 1 SCC (L&S) 240] , this Court while 
explaining scope and ambit of Section 311 has held as 
under: (SCC p. 141, para 17) 


“17. Though Section 311 confers vast discretion upon 
the court and is expressed in the widest possible 
terms, the discretionary power under the said section 
can be invoked only for the ends of justice. 
Discretionary power should be exercised consistently 
with the provisions of [CrPC] and the principles of 
criminal law. The discretionary power conferred under 
Section 311 has to be exercised judicially for reasons 
stated by the court and not arbitrarily or capriciously.” 


 
  19. In Zahira Habibullah Sheikh (5) v. State of 
Gujarat [Zahira Habibullah Sheikh (5) v. State of Gujarat, 
(2006) 3 SCC 374 : (2006) 2 SCC (Cri) 8] , this Court has 
considered the concept underlying under Section 311 as 
under: (SCC p. 392, para 27) 


“27. The object underlying Section 311 of the Code is 
that there may not be failure of justice on account of 
mistake of either party in bringing the valuable 
evidence on record or leaving ambiguity in the 
statements of the witnesses examined from either 
side. The determinative factor is whether it is essential 
to the just decision of the case. The section is not 
limited only for the benefit of the accused, and it will 
not be an improper exercise of the powers of the court 
to summon a witness under the section merely 
because the evidence supports the case of the 
prosecution and not that of the accused. The section is 
a general section which applies to all proceedings, 
enquiries and trials under the Code and empowers the 
Magistrate to issue summons to any witness at any 
stage of such proceedings, trial or enquiry. In Section 
311 the significant expression that occurs is “at any 
stage of any inquiry or trial or other proceeding under 
this Code”. It is, however, to be borne in mind that 
whereas the section confers a very wide power on the 
court on summoning witnesses, the discretion 
conferred is to be exercised judiciously, as the wider 
the power the greater is the necessity for application 
of judicial mind.” 


 
  20. In State (NCT of Delhi) v. Shiv Kumar 
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Yadav [State (NCT of Delhi) v. Shiv Kumar Yadav, (2016) 2 
SCC 402 : (2016) 1 SCC (Cri) 510] , it was held thus: (SCC 
pp. 404g-405a) 


“… Certainly, recall could be permitted if essential for 
the just decision, but not on such consideration as has 
been adopted in the present case. Mere observation 
that recall was necessary “for ensuring fair trial” is not 
enough unless there are tangible reasons to show how 
the fair trial suffered without recall. Recall is not a 
matter of course and the discretion given to the court 
has to be exercised judiciously to prevent failure of 
justice and not arbitrarily. While the party is even 
permitted to correct its bona fide error and may be 
entitled to further opportunity even when such 
opportunity may be sought without any fault on the 
part of the opposite party, plea for recall for advancing 
justice has to be bona fide and has to be balanced 
carefully with the other relevant considerations 
including uncalled for hardship to the witnesses and 
uncalled for delay in the trial. Having regard to these 
considerations, there is no ground to justify the recall 
of witnesses already examined.” 


 
  21. The delay in filing the application is one of the 
important factors which has to be explained in the 
application. In Umar Mohammad v. State of 
Rajasthan [Umar Mohammad v. State of Rajasthan, (2007) 
14 SCC 711 : (2009) 3 SCC (Cri) 244] , this Court has held 
as under: (SCC p. 719, para 38) 


“38. Before parting, however, we may notice that a 
contention has been raised by the learned counsel for 
the appellant that PW 1 who was examined in Court 
on 5-7-1994 purported to have filed an application on 
1-5-1995 stating that five accused persons named 
therein were innocent. An application filed by him 
purported to be under Section 311 of the Code of 
Criminal Procedure was rejected by the learned trial 
Judge by order dated 13-5-1995. A revision petition 
was filed thereagainst and the High Court also 
rejected the said contention. It is not a case where 
stricto sensu the provisions of Section 311 of the Code 
of Criminal Procedure could have been invoked. The 
very fact that such an application was got filed by PW 
1 nine months after his deposition is itself a pointer to 
the fact that he had been won over. It is absurd to 
contend that he, after a period of four years and that 
too after his examination-in-chief and cross-
examination was complete, would file an application 
on his own will and volition. The said application was, 
therefore, rightly dismissed.”” 


 


9.  Similarly in the case of Manju Devi vs. State 


of Rajasthan, reported in (2019) 6 SCC 203, Hon’ble 


Supreme Court emphasized that a discretionary power 
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like Section 311 Cr.P.C. is to enable the Court to keep 


the record straight and to clear any ambiguity 


regarding the evidence, whilst also ensuring that no 


prejudice is caused to anyone.  


 


10.  In the case of Swapan Kumar Chatterjee vs. 


Central Bureau of Investigation, reported in (2019) 14 


SCC 328, Hon’ble Supreme Court has summarized the 


legal position thus:- 
“10. The first part of this section which is permissive gives 
purely discretionary authority to the criminal court and 
enables it at any stage of inquiry, trial or other proceedings 
under the Code to act in one of the three ways, namely, (i) 
to summon any person as a witness; or (ii) to examine any 
person in attendance, though not summoned as a witness; 
or (iii) to recall and re-examine any person already 
examined. The second part, which is mandatory, imposes an 
obligation on the court (i) to summon and examine or (ii) to 
recall and re-examine any such person if his evidence 
appears to be essential to the just decision of the case. 
 
11.  It is well settled that the power conferred under 
Section 311 should be invoked by the court only to meet the 
ends of justice. The power is to be exercised only for strong 
and valid reasons and it should be exercised with great 
caution and circumspection. The court has vide power under 
this section to even recall witnesses for re-examination or 
further examination, necessary in the interest of justice, but 
the same has to be exercised after taking into consideration 
the facts and circumstances of each case. The power under 
this provision shall not be exercised if the court is of the 
view that the application has been filed as an abuse of the 
process of law. 
 
12.  Where the prosecution evidence has been closed long 
back and the reasons for non-examination of the witness 
earlier are not satisfactory, the summoning of the witness at 
belated stage would cause great prejudice to the accused 
and should not be allowed. Similarly, the court should not 
encourage the filing of successive applications for recall of a 
witness under this provision.” 


 


11.  In the case of Harendra Rai vs. State of 


Bihar, reported in 2023 SCC OnLine SC 1023, Hon’ble 


Supreme Court expressed the opinion that Section 311 


Cr.P.C. should be invoked when “it is essential for the 
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just decision of the case”. 


 


12.  Similar view has been expressed by Hon’ble 


Supreme Court in a recent judgment in the case of 


Satbir Singh vs State of Haryana & others, reported in 


2023 SCC OnLine SC 1086. 


 


13.  In the present case, all the three prosecution 


witnesses, who are sought to be recalled, were 


subjected to detailed cross-examination by Defence 


Counsel. The application for recall has been filed after 


nearly 1½ year. Learned trial court was justified in 


rejecting the application for recall. 


 


14.  This Court concurs with the reasoning given 


by learned trail court for rejecting the application filed 


by the revisionists. Thus, there is no scope of 


interference with the impugned order.  


 


15.  Accordingly, the criminal revision fails and is 


dismissed.  


 


 


  (MANOJ KUMAR TIWARI, J.)   
Aswal 
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Ms. Nitya Ramakrishnan, learned Senior Advocate assisted by Mr. 
C.K. Sharma, Mr. Nitin Tewari, Mr. Vijay Kumar Pandey, Mr. 
Manish Kumar Pandey, Mr. Shahid Nadeem, Mr. Mujahid Ahmad, 
Ms. Stuti Rai and Mr. Ram Yadav, learned counsel for the 
appellants. 
Mr. J.S. Virk, learned Deputy Advocate General with Mr. R.K. 
Joshi, learned Brief Holder for the State. 
---------------------------------------------------------------------- 
 
Coram : Hon’ble Manoj Kumar Tiwari, J. 
  Hon’ble Pankaj Purohit, J.  
 
Per: Hon’ble Pankaj Purohit, J. 
  These are two sets of appeals; in one set, the 


orders passed by the learned Ist Additional Sessions Judge, 


Haldwani in FIR No.22 of 2024 has been put to challenge, 


whereas in another set, the order passed by the same Court 


in FIR No.23 of 2024 has been challenged. However the 


date of order(s) in all these matters is different. The 


substance of the said order is that the court has extended 
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the period of investigation and appellants’ detention beyond 


the period of 90 days. At the same time the order(s) passed 


by the court of learned Ist Additional Sessions Judge, 


Haldwani in respect of aforementioned FIR/Crime Numbers 


22 and 23 of 2024 have been challenged, whereby the 


application(s) moved by the appellants for granting them 


default bail has been turned down. Since the subject 


matter of all these appeals is one and the same, hence 


these are being disposed of by this common judgment. But 


for convenience facts of Criminal Appeal No. 289 of 2024, 


Gulzar Vs. State of Uttarakhand are being considered. 


2.  These criminal appeals have been filed under 


Section 21(4) of National Investigation Agency Act, 2008 


against the order dated 11.05.2024, passed by learned Ist 


Additional Sessions Judge, Haldwani in FIR No.22 of 2024, 


whereby the learned Ist Additional Sessions Judge, 


Haldwani has extended the period of investigation and 


detention of the appellants beyond 90 days as well as the 


order dated 24.05.2024, passed by learned Ist Additional 


Sessions Judge, Haldwani in Bail Application Nos.122 and 


129 of 2024, whereby the bail applications of the appellants 


for release on default bail have been rejected. 


3.  Facts of the case giving rise to the present 


proceedings are that an FIR No.22 of 2024 dated 


08.02.2024 was lodged in Police Station Banbhoolpura, 


District Nainital under Sections 147, 148, 149, 307, 332, 


353, 395, 427, 435 IPC, Section 25 of Arms Act, 1959, 


Sections 3 and 4 of Uttarakhand Prevention of Damage to 


Public Property Act, 2003 and under Section 7 of Criminal 


Law Amendment Act, 1932 was lodged against unknown 


persons. Another FIR No.23 of 2024 was also registered in 


Police Station Banbhoolpura on 09.02.2024 under Sections 


147, 148, 149, 120-B, 307, 332, 353, 427, 435 IPC and 


Sections 3 and 4 of Uttarakhand Prevention of Damage to 


Public Property Act, 2003 against Mehboob Alam, Shakil 


Ahmed and other unknown persons. 
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4.  As per the aforesaid FIR, on 08.02.2024 officials 


from Nagar Nigam, Tehsil and Police went to a place in 


Banbhoolpura locality to demolish two structures allegedly 


encroachments on public land – one Madarsa and one 


Mosque, which was already sealed and fenced. When 


officials reached the spot they faced resistance from the 


local public, who formed a mob and started pelting stones 


at the officials and petrol bombs were also thrown in the 


process. During this process Police officials also rush to the 


Police Station Banbhoolpura after receiving of reports that 


some persons attempted to set the police station on fire; 


petrol bombs were thrown on the Police vehicle and the 


service pistols and cartridges of Police officials S.O. 


Mukhani were also snatched. The appellants were arrested 


during investigation in a period of two days i.e., on 


11.02.2024 and 13.02.2024. 


5.  Under the provisions of CrPC under Section 


167(2)(a)(i) the maximum period of detention of under trial 


is 90 days. According to the provisions of Section 167 CrPC 


if the investigation of a case as given in the provision of 


Section 167(2)(a)(i) is not completed within 90 days, the 


accused persons shall be entitled to get default bail under 


the said provisions of CrPC. The period of 90 days was 


going to expire on 12.05.2024 and 13.05.2024 respectively. 


In respect of the appellants, on 09.05.2024 the offence 


under Section 15/16 of The Unlawful Activities (Prevention) 


Act, 1967 (hereinafter referred to as “U.A.P.A. Act, 1967”) 


were added. By virtue of adding the provisions of the 


U.A.P.A. Act, 1967 the provisions of Section 43D  are 


invoked, which gave right to the prosecution to get the 


period of detention extended to a period of maximum of 180 


days under the proviso to Section 43D(2)(b).  


6.  After invoking the provisions of the U.A.P.A. Act, 


1967 an application is moved by the prosecution in the 


court of learned Ist Additional Sessions Judge, Haldwani on 







 
2024:UHC:6150-DB 


 
 


10.05.2024 FIR No.22 of 2024 explaining therein the 


progress of investigation so far. It is also contended in the 


said application that further investigation is yet to be 


concluded as the following acts remain to be completed, 


which are as follows:- 


1. Supplementary report of the injuries 


sustained by Police team is yet to be 


received; 


2. Recording of statement of official 


witnesses; 


3. Statement of member of CCTV team; 


4. Statement of the team which made arrest 


and recoveries; 


5. The recovery of service revolver and 


cartridges is yet to be done; 


6. A report of forensic lab awaited; 


7. Sanction for the prosecution awaited; 


8. Other evidence are yet to be collected; 


9. The Investigating Officer prayed for grant of 


28 days remand of the appellants-accused.  


 


7.  On the application dated 10.05.2024 submitted 


by the Police under Section 43D(2)(b) of the U.A.P.A. Act, 


1967 a report was submitted by the A.D.G.C. District 


Nainital to the learned Ist Additional Sessions Judge, 


Haldwani.  


8.  The learned Ist Additional Sessions Judge, 


Haldwani after hearing both the parties, even the 


appellants who were being represented through Mohd. 


Yusuf and Manish Pandey, Advocates, allowed the 


application for extension of period of investigation and 


detention for a further period of 28 days in FIR No.22 of 


2024 Police Station Banbhoolpura vide order dated 


11.05.2024 invoking the provisions of Section 43D(2)(b) of 


the U.A.P.A. Act.  
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9.  Since the period of completion of investigation 


and detention was extended beyond 90 days by learned Ist 


Additional Sessions Judge, Haldwani, default bail 


application moved by the appellants stands rejected vide 


impugned order dated 24.05.2024. Feeling aggrieved by 


aforesaid impugned orders the appellants have preferred 


the present appeal. 


10.  The main ground of challenge of the impugned 


orders by the appellants is that the appellants were not 


heard by learned Ist Additional Sessions Judge, Haldwani 


before passing the impugned order dated 11.05.2024 


whereby the period of investigation and detention of the 


appellants was extended and sufficient and meaningful 


opportunity to the appellants to contest the application for 


extension was not provided; the appellants were not put to 


notice of the extension application and were not given 


opportunity to file an objection; there were no specific 


reasons available to the prosecution for detention of the 


accused beyond the said period of 90 days and no 


satisfaction was recorded by the learned Ist Additional 


Sessions Judge, Haldwani for extending the period and 


detention of accused by 28 days i.e., beyond the period of 


90 days as envisaged under the provisions of 43D of the 


U.A.P.A. Act, 1967. 


11.  Heard learned counsel for the parties. 


12.  It is contended by learned Senior Advocate for 


the appellants that a right of liberty of citizen which flows 


from Article 21 of the Constitution of India cannot be 


allowed to be curtailed, the manner the same has been 


done in this case. 


13.  It is submitted by learned Senior Advocate for 


the appellants that looking into the entire investigation 


conducted by the Investigating Agency for a period of 90 
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days, it transpires that sufficient time has been taken by 


the Investigating Officer but progress of the investigation is 


not such which could be termed as the investigation with 


“the utmost promptitude” “without unnecessary, deliberate 


or avoidable delay.” 


14.  It is argued by learned Senior Advocate that it is 


shocking that identification of the culprits was sought to be 


done in extended time. Thus the previous detention of the 


accused/appellants was unwarranted and thus to continue 


their detention at the sweet will of the Police cannot be 


permitted. 


15.  It is also submitted by learned Senior Advocate 


that the remand of 90 days is a rule and to get the period of 


detention beyond 90 days upto 180 days is an exception, 


the extension can only be done on “specific reasons”.  


16.  Attention of this Court was drawn by learned 


Senior Advocate for the appellants that the grounds for 


extension of the period as shown by the Investigating 


Officer are as under:- 


1. Supplementary report of the injuries 


sustained by the Police officials are 


awaited; 


2. Recording of statements of officials 


witnesses; 


3. Recovery of stolen service revolver and 


ammunition; 


4. FSL Report in respect of recovered articles 


are also awaited; 


5. Prosecution sanction awaited; 


6. Other evidence is yet to be collected. 


 


17.  While the grounds taken by the Public 


Prosecutor in its report are as under:- 
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1. Recording of statement of official 


witnesses. 


2. Recovery of stolen service revolver and 


ammunition; 


3. FSL Report awaited; 


4. Supplementary report of injuries sustained 


by Police officials awaited and; 


5. Other evidence is yet to be collected. 


 


18.  It is argued by learned Senior Advocate for the 


appellants that during the course of three months 


statements of only 8 official witnesses and 4 public 


witnesses were recorded. During the first 30 days only 2 


public witnesses and 1 official witness were examined. The 


ground for recovery of stolen arm has continuously been 


taken as a ground to seek continuous judicial remand of 


the accused/appellants throughout the period of three 


months on numerous occasions without any steps being 


taken to investigate into the topic further. It is strenuously 


argued that when stolen arms and ammunition could not 


be found in three months, there was no reason to resume 


the continued custody of appellant/accused. It would not 


further assist the prosecution. 


19.  It is however submitted that during the period of 


90 days only 4 arms were recovered at the time of arrest of 


accused persons on 13.02.2024 and 17.02.2024 


respectively and thereafter no attempts were made to 


recover or search for any other arms. 


20.  She also drew the attention of this Court to the 


fact that the applications for remand made on 16.02.2024, 


18.02.2024, 05.03.2024, 18.03.2024, 30.03.2024, 


12.04.2024 and 24.04.2024 do not mention any ground for 


extending the remand except that the investigation is going 


on. 
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21.  On 12.04.2024 and 24.04.2024 extension of 


judicial remand was sought on the ground of non-recovery 


of arms and there are no reasons for granting the remand 


between 16.02.2024 and 24.04.2024. She further pointed 


out that arms recovered on 13.02.2024 were sent for 


examination to FSL after an unexplained and inordinate 


delay of 45 days and articles seized on 17.02.2024 were 


sent to the FSL only on 18.05.2024, after the 90-day period 


was over. She expressed great surprise to the fact that still 


on that ground the I.O. seeks extension of time, the public 


prosecutor endorses it and the learned Ist Additional 


Sessions Judge, Haldwani extends the time. She 


emphatically submitted that this is what is completely 


against the fundamental right of a citizen i.e., right to life 


and liberty under Article 21 of the Constitution of India. 


22.  Learned Senior Advocate for the appellants relied 


upon the judgment of Hon’ble Apex Court in the case of 


Jigar @ Jimmy Pravinchandra Adatiya Vs. State of Gujarat 


reported in (2023) 6 SCC 484 to submit that mandatory 


notice and mandatory presence of the accused is there in 


the Court while the application of extension is considered 


by the Court. She submitted that non-production of 


accused on the date on which the Special Court consider 


the request for grant of extension of time and failure of the 


Special Court to procure the presence of the accused at the 


time of consideration of the reports submitted by Public 


Prosecutor for grant of extension of time to complete the 


investigation and failure to give notice to the accused on 


the report submitted by the Public Prosecutor are in 


violation of the mandate of law laid down by the 


Constitution Bench of the Hon’ble Supreme Court in the 


case of Sanjay Dutt Vs. State reported in (1994) 5 SCC 410. 


23.  It is also argued that the decision of Sanjay 


Dutt’s case is consistently being followed by the Hon’ble 


Apex Court in various cases like Ateef Nasir Mulla Vs. State 
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of Maharashtra reported in (2005) 7 SCC 29, Sanjay Kumar 


Kedia Vs. N.C.B. reported in (2009) 17 SCC 631 and State 


by the Superintendent of Police, National Investigating 


Agency, Kochi Vs. Shakul Hameed reported in AIR (2019) SC 


302. 


24.  Learned Senior Advocate also contended that to 


get a default bail under Sub-section 2 of Section 167 of 


CrPC is not merely a statutory right but a fundamental 


right guaranteed to an accused and the same cannot be 


trifled with. 


25.  She further pointed out with eloquence relying 


upon para no.13 of the Jigar @ Jimmy Pravinchandra 


Adatiya (supra) case to submit that it has been held by the 


Hon’ble Apex Court in the case of M. Ravindran Vs. 


Directorate of Revenue Intelligence reported in (2021) 2 SCC 


485 that Sub-section 2 of Section 167 CrPC is integrally 


linked to the constitutional commitment under Article 21 of 


the Constitution of India promising protection of life and 


personal liberty against unlawful and arbitrary detention, 


therefore the provision of Sub-section 2 of Section 167 of 


CrPC should be interpreted in such a manner that serves 


this object. 


26.  It is further submitted by her that since the 


period of investigation was extended by the learned Ist 


Additional Sessions Judge in violation of the law laid down 


by the Constitution Bench in Sanjay Dutt’s case (supra), 


therefore the said order is completely illegal as it infringes 


the right of appellants to get default bail which is held to be 


a fundamental right guaranteed by Article 21 of the 


Constitution of India. 


27.  Per contra, learned Deputy Advocate General 


supported the impugned orders passed by learned Ist 


Additional Sessions Judge, Haldwani. He strenuously 
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submitted that the application moved by Investigating 


Officer and the report of the public prosecutor both 


contained the reasons for extension of the period of 


investigation and detention. 


28.  Learned Deputy Advocate General drew attention 


of this Court on the application dated 10.05.2024 and the 


report of the Public Prosecutor dated 10.05.2024 from the 


record of FIR No.22 of 2024, which was called by this Court 


vide order dated 13.08.2024. He further submitted that the 


report is exhaustive which contained the progress of the 


investigation during 90 days and what has now been left to 


be investigated and therefore both the applications as well 


as the report of the Public Prosecutor is within the 


conformity of the requirements for extension of the period 


of investigation and detention. He further supported the 


impugned judgment and order dated 11.05.2024 saying 


that learned Ist Additional Sessions Judge, Haldwani has 


recorded its satisfaction as required under Section 


43D(2)(b) of the U.A.P.A. Act, 1967. On this ground, it is 


submitted that there is no illegality committed by learned 


Ist Additional Sessions Judge while passing the impugned 


orders. He further relied upon the judgment of Hon’ble 


Supreme Court in the case of State of Maharashtra Vs. 


Surendra Pundlik Gadling and others reported in AIR (2019) 


SC 975, reportable judgment in Criminal Appeal No.704 of 


2024, Gurwinder Singh Vs. State of Punjab and another and 


State by the Superintendent of Police, NIA Kochi Vs. Shakul 


Hameed AIR 2019 SC 3022.  


29.   Para nos.15, 35 and 38 of the State of 


Maharashtra Vs. Surendra Pundlik Gadling judgment have 


been pressed to support his submissions. 


30.  It is submitted by learned Deputy Advocate 


General for the State that the investigation could not have 


been completed within 90 days, thus a report is submitted 
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by the Public Prosecutor wherein the progress of 


investigation and specific reasons for detention of period 


beyond 90 days have been given; satisfaction of the Court 


is there on record and nothing else was needed to justify 


the impugned orders passed by learned Ist Additional 


Sessions Judge, Haldwani. 


31.  Para nos.15 and 16 of Shakul Hameed (supra) 


was also relied upon by the learned Deputy Advocate 


General for the State, which prescribed that necessary 


ingredients of proviso to Section 43D(2)(b) of the U.A.P.A. 


Act, 1967 to be fulfilled for proper application. 


32.  It is submitted by learned State counsel that 


when the ingredients of Section 43D(2)(b) of the U.A.P.A. 


Act, 1967 are fulfilled, no fault can be found with the 


impugned orders passed by learned Ist learned Additional 


Sessions Judge, Haldwani. 


33.  Having heard learned counsel for the parties in 


great detail and having gone through the record of the case, 


in particular the Lower Court Record, it is noticed that the 


appellants are in judicial custody since the date of their 


arrest i.e., 13.02.2024 and 16.02.2024 and a considerable 


period of 90 days has expired, during which period it is 


noticed that no substantial progress has been made in the 


investigation. 


34.  The manner in which investigation proceeded 


clearly reveals the carelessness on the part of the 


Investigating Officer as to how slow the investigation 


proceeded with, that too in such a situation where the 


appellants were languishing in judicial custody. 


35.  In three months time statements of only 8 


official witnesses and four public witnesses were recorded. 


The height of sluggish investigation is that in the first 
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month only two public witnesses and one official witness 


were examined. 


36.  The manner in which the investigation 


proceeded also speaks volumes when we see that the arms 


recovered on 13.02.2024 were sent to the FSL only on 


01.04.2024 after inordinate and unexplained delay of 45 


days and further the articles seized on 16.04.2024 were 


sent only on 18.05.2024 after the period of 90 days was 


over. Moreover the reason which has been cited by the 


Investigating Officer does not impress us that for the 


investigation yet to be completed the custody of appellant 


was at all required. It is quite surprising that one of the 


reasons cited for investigation is shown as “the prosecution 


sanctioned awaited.” 


37.  The right to life and liberty is one of the integral 


part of the Constitution of India and it is the most sacred 


Fundamental Right. The custody of people in the name of 


various enactments and without adhering to the 


promptness of the investigation, it (the enactments) cannot 


allow the appellant to remain under incarceration. 


38.  In order to appreciate the submissions made by 


learned counsel for the appellants that special reasons 


needed to be recorded provisions of Section 43D(2)(b) of the 


U.A.P.A. Act, 1967 are quoted herein below:- 


 “43D. Modified application of certain 
provisions of the Code.—(1)......................  
(2)...................... 
(b) after the proviso, the following provisos shall be 
inserted, namely:—  
“Provided further that if it is not possible to 
complete the investigation within the said period of 
ninety days, the Court may if it is satisfied with the 
report of the Public Prosecutor indicating the 
progress of the investigation and the specific 
reasons for the detention of the accused beyond 
the said period of ninety days, extend the said 
period up to one hundred and eighty days: 
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Provided also that if the police officer making the 
investigation under this Act, requests, for the 
purposes of investigation, for police custody from 
judicial custody of any person in judicial custody, 
he shall file an affidavit stating the reasons for 
doing so and shall also explain the delay, if any, 
for requesting such police custody.” 


39.  The proviso to Section 43D(2)(b) of the U.A.P.A. 


Act, 1967 is exception to 90 days period and it can only be 


resorted to when it is not possible to complete the 


investigation within the period of 90 days. This is discretion 


of the Court and if the Court is satisfied with the report of 


the Public Prosecutor indicating the progress of the 


investigation and specific reasons for detention of the 


accused beyond said period of 90 days it can order to 


extend the period up to 180 days. 


40.  As stated earlier from perusal of the Lower Court 


Record and the case diary, we did not notice promptitude 


in the investigation rather the investigation was sluggish 


and for such a sluggish investigation the appellants cannot 


be made to suffer. 


41.  So far as the argument advanced by learned 


Deputy Advocate General for the State is concerned, we 


have given a thoughtful consideration to the submissions 


made by him and have perused the case laws cited by him. 


We found that though the ingredients may be available for 


the invocation of provision of Section 43D(2)(b), but in 


order to appreciate the said provision in true sense, in 


depth look is required to find out as to how the 


investigation proceeded within a period of 90 days. It 


cannot be the intention of the law that the Investigating 


Officer kept silent and did not proceed with the 


investigation with promptitude and it is only on the expiry 


of period of 90 days he suddenly awakes from his slumber 


to move an application that further time is needed to 


complete the investigation. Such kind of interpretation 
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which deprives citizen of this country of his valuable right 


to life and liberty, cannot be made. 


42.  In the case of Pundlik (supra) relied upon by 


learned State counsel, it was found that the accused were 


active members of a banned organization i.e, CPI (Maoist) 


and were having direct nexus of unlawful activities of said 


organization. But here in the case in hand, so far it has not 


been turned out in investigation that the appellants are 


member of any banned or unlawful organization.  


43.  Thus from the upshot of the aforesaid 


discussion, there is no manner of doubt in our mind that 


the impugned orders cannot sustain. The learned Ist 


Additional Sessions Judge erred in passing the impugned 


orders.  


44.  Accordingly, the appeals are allowed. Orders 


dated 11.05.2024, 24.05.2024 assailed in CRLA No.289 of 


2024, orders dated 11.05.2024 and 24.05.2024 assailed in 


CRLA No.291 of 2024 and order dated 06.06.2024 and 


01.07.2024 challenged in CRLA No.390 of 2024, orders 


dated 06.06.2024 and 01.07.2024 challenged in CRLA 


No.391 of 2024, orders dated 06.06.2024 and 01.07.2024 


challenged in CRLA No.392 of 2024 as well as orders dated 


06.06.2024 and 01.07.2024 challenged in CRLA No.393 of 


2024, are, accordingly, set aside. All the appellants herein 


are directed to be released on bail on each of them 


executing personal bond and furnishing two reliable 


sureties, by each one of them, each of the like amount to 


the satisfaction of the Court concerned. 


 


 
 (Pankaj Purohit, J.)          (Manoj Kumar Tiwari, J.) 
      
SK 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Appeal No.384 of 2015 
 
Kirti Singh           ….....Appellant 
 


Versus 
            
State of Uttarakhand            ….….Respondent 
   
Present:-  


Mrs. Sheetal Selwal, learned counsel for the appellant. 
Mr. J.S. Virk, learned Deputy Advocate General for the State. 
 


JUDGMENT 
 


Coram: Hon’ble Manoj Kumar Tiwari, J. 
            Hon’ble Pankaj Purohit, J.  
 
 


Per: Hon’ble Pankaj Purohit, J.    


  This appeal is preferred by the appellant 


assailing the judgment and order dated 03.10.2015 


passed by Learned Sessions Judge, District Nainital in 


Sessions Trial No.32 of 2015 (State vs. Kirti Singh), 


whereby the appellant has been convicted under Section 


364 of IPC and sentenced to undergo rigorous 


imprisonment for seven years’ R.I. and a fine of Rs. 


5,000/- in default of payment of which he was sentenced 


to undergo one month additional simple imprisonment; 


under Section 302 of IPC, the appellant sentenced to 


undergo imprisonment for life with fine of Rs.25,000/- in 


default of which he shall serve imprisonment of six 


months’ additional imprisonment and under Section 201 


of IPC, the appellant is sentenced to undergo 


imprisonment for a period of seven years’  with a fine of 


Rs.5,000/- in default of which he shall serve 


imprisonment for a period of one month. 
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2.  All the sentences imposed upon the appellant 


were directed to run concurrently and the period already 


undergone by the appellant in jail is also directed to be set 


off with the sentence so imposed.     


3.  The facts of the case in brief are that a written 


report was filed by Smt. Parwati Devi (PW-2) on 


09.11.2014 at around 16:50 hours at police station 


Kaladhungi, District Nainital to the effect that on 


01.11.2014 at 3:00 PM her son named Balam Singh alias 


Bablu went with Kirti Singh on Kirti Singh’s calling 


stating that there was some work with shopkeeper Heera 


Singh and he will return in three to four days. The 


aforesaid Balam Singh worked in the shop of Heera 


Singh, when Balam Singh did not return to his house 


after a gap of several days, she along with her son-in-law 


went to village Riyad; on reaching the house of Kirti Singh 


his children intimated that there was a scuffle between 


her son Balam Singh and appellant Kirti. She expressed 


her apprehension that her son Balam Singh has been 


killed by the appellant. 


4.  The investigation officer conducted 


investigation of the case, recorded the statement of the 


witnesses. During investigation body was recovered from 


cave Kaligarh, Udiyar. The death was caused by causing 


injuries to the private parts of the victim. On the basis of 


above information, the case was registered under Sections 


364, 302, and 201 of IPC at police station Kaladhungi, 


District Naintial and after inspecting the place of 


occurrence, prepared the site plan, inquest and sent dead 


boy for post mortem and on completion of investigation 


submitted a charge sheet under Sections 364, 302, and 
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201 of IPC in the court. The cognizance was taken against 


the appellant and the case was committed to Learned 


Sessions Judge for trial. 


5.  Charges were framed against the appellant 


under Sections 364, 302, 201 of IPC which the appellant 


denied and claimed to be tried. 


6.  As many as ten witnesses were produced by 


the prosecution to prove its case against the appellant, 


They are PW-1 is H.C. Dharmendra Kumar, PW-2 Parwati 


Devi (informant), PW-3 S.I. Trilochan Singh, PW-4 Manoj 


Singh Manral, PW-5 S.I. Rahul Kumar Rathi, PW-6 Jodha 


Singh, PW-7 Dr. C.P. Bhainsora, PW-8 S.I. Trilok Ram, 


PW-9 Pooran Chandra Bhatt, PW-10 Heera Singh and 


documentary evidence was also produced and Exhibited 


by the prosecution witnesses. 


7.  Thereafter, the statement of appellant was 


recorded under Section 313 Cr.P.C. in which the 


appellant stated the prosecution case to be false and 


stated that he was innocent but did not give any evidence 


in defence. The trial court on conclusion of trial found the 


case to be proved against the appellant beyond all 


reasonable doubt and it accordingly proceeded to convict 


and sentence the appellant as mentioned in Para 1 of this 


judgment.  


8.  PW-1 H.C. Dharmendra Kumar has proved the 


chick FIR (Ext. Ka-1) and Nakal GD Rapat No.31–KA/4 


(Ext. Ka-2). He identified his handwriting and signature 


on these exhibits. 


9.  PW-2 Smt. Parwati Devi reiterated the version 


of FIR and stated that the deceased was her real son and 
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01.11.2014, the deceased was at home; at about 3:00 PM 


the appellant Kirti Singh came nearby the temple which is 


just adjacent to her house and called her son, after 


communicating with each other her son returned to the 


house and apprised her that he was going for a land 


transaction and would return in three to four days; when 


the deceased did not return to the house she went to the 


house of appellant to know the whereabouts. The children 


and the family members of the appellant intimated her 


that there was a scuffle a few days back between the 


appellant and the deceased, thereafter the deceased was 


not seen anywhere. She also inquired about the said 


matter from the neighbours Manoj, Heera Singh and 


Pooran Singh. They stated that on 01.11.2014 at about 


9:00 PM on hearing the noise they proceeded to the 


appellant’s house, at that time the deceased was there at 


the courtyard of the house and the appellant threatened 


them to flee there-from. The said facts were also 


corroborated by the said witness in her cross-examination 


and no discrepancy is found in her statement. She 


recognised the appellant who was present in the court-


room and also stated that the decease and the appellant 


had enmity as the appellant believed that the deceased 


had made a complaint against him. Apart from it, the 


deceased and the appellant’s daughter were caught by the 


police which annoyed the appellant. 


10.  PW-3 S.I. Trilochan Joshi is the first 


investigation officer who started the investigation and 


recorded the statements of the villagers. He also recovered 


a pair of slipper (Material Ext. 1 and 2) from the kitchen 


of the appellant, memo Ext. (Ka 5) was prepared by him. 


He further on oath stated that the appellant had made a 
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confessional statement to him, the dead body was also 


recovered by him and the identification of the dead body 


was also done in his presence.  


11.  PW-4 Manoj Singh Manral who was the cousin 


of deceased stated that the appellant is his uncle and on 


01.11,2014 at about 06:30 PM when he was watching TV, 


Lalit along with his daughter came to the house and 


stated that there was a scuffle between the appellant and 


the deceased. When he reached the place of incident the 


appellant was hurling abuses against the deceased and 


was asking his children to bring lathi. The appellant 


threatened him and said that it is a personal matter 


between the appellant and the deceased. He returned to 


his house because of the threat. 


12.  PW-5 S.I. Rahul Kumar Rathi on oath stated 


that he had accompanied PW-3 S.I. Trilochan Joshi along 


with other police personnel namely Kirpal Singh, Nasir 


Hussain with the driver of Government vehicle. A pair of 


slippers was recovered from the courtyard of the 


appellant, the Jija of the appellant identified the slippers 


as deceased’s slippers. On interrogating the appellant, he 


became uptight and did not reply. Memo was prepared at 


the spot. The appellant confessed his guilt and stated that 


the deceased was his real nephew and he had sexually 


harassed his daughter. On account of which he inflicted 


injuries to the private parts of the deceased of which he 


died, his dead body was kept in the field and next day he 


threw it in the cave so that the evidence disappeared but 


the dead body was recovered and photographs were 


taken. The dead body was identified by Jodha Singh and 


Bachi Singh as that of deceased Balam Singh which was 
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in naked condition and recovery memo (Ext. Ka-14) was 


prepared in his handwriting and contained his signature. 


The appellant also intimated on his interrogation that on 


account of clothes having been torn, he brought the 


deceased clothes to his field and burned them in the 


bushes. 


13.  PW-6 Jodha Singh is the maternal uncle of the 


deceased. He stated that his sister called him and 


informed him that the deceased Balam Singh went with 


appellant but did not return. Thereafter, he wrote the FIR 


which was signed by the informant. He further stated that 


he accompanied the police and was there with them till 


the recovery of dead body. 


14.  PW-7 Dr. C.P. Bhainsora conducted post-


mortem examination of the dead body.  


15.  PW-8 S.I. Trilok Ram Bagretha is the second 


investigation officer who conducted the investigation. He 


recorded the statements of first investigation officer, 


witness of inquest report, witness of recovery of dead body 


and witness of recovery of pair of slippers and other 


witnesses. He also prepared site plan. After the 


completion, he submitted the charge sheet (Ext. Ka-29) 


before the court. 


16.  Pooran Chandra Bhatt has deposed that on 


01.11.2014 at about 6:30 PM the younger son of the 


appellant came to his house and told him that there was 


a scuffle going on between the appellant and the 


deceased. On reaching the place of incident he saw the 


appellant hurling accusation towards the deceased, the 


deceased was weeping, on seeing them the appellant 


started to hurl abuses against them saying that why did 
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they come here, it was their personal matter and they will 


solve it, and asked them to go back. He further asked his 


children to bring danda .They came back due to fear. 


17.  PW-10 Heera Singh on oath stated that around 


one and a half month back the deceased went to 


Kaladhungi with the daughter of appellant, the said 


information was given to him by the appellant. He further 


stated that when he reached the place of incident he saw 


the deceased weeping, appellant hurling abuses against 


him and asking his children to bring a danda. They left 


thinking that it is a matter between uncle and nephew 


and they will solve it between themselves, since then they 


have not seen the deceased. On 07.11.2014 the deceased 


mother asked him about the deceased and he intimated 


the entire incident which happened on 01.11.2014. 


 


18.  Heard learned counsel for the parties and 


perused material available on record and examine the 


evidence meticulously.  


19.  It is submitted by learned counsel for the 


appellant that it was a blind case as the dead body of the 


deceased was recovered from jungle in a cave ten days 


after he was found missing from the village as according 


to the case of the prosecution, the deceased was called 


by the appellant on 01.11.2014 at about 03:00 p.m. from 


his village and missing report was lodged by his mother-


Smt. Parwati Devi (PW2) on 09.11.2014 at 16:50 hours 


in Police Station Kaladungi, District Nainital. The dead 


body was recovered on 11.01.2014 at the pointing out of 


the appellant. 


20.  It is also submitted by learned counsel for the 
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appellant that there is one circumstance of last seen 


against the appellant, but there is no proximity between 


the last seen and the time of death of deceased as the 


dead body was recovered on 11.01.2014 and there is no 


evidence on record about the timing of death of the 


deceased. She further submitted that the case is based 


on circumstances evidence and the chain of 


circumstances is not complete. There is missing link in 


the chain and as such, merely on the basis of such weak 


evidence, the appellant has wrongly been convicted. 


21.  Per contra, learned Deputy Advocate General 


appearing for the State has vehemently submitted that 


the case of the prosecution and the judgment and order 


by which the appellant was convicted is a foolproof case, 


though based on circumstantial evidence, but the 


circumstances are proved by the cogent evidence of the 


prosecution witnesses and there is no missing link as 


suggested by the defence in the chain of circumstances. 


Thus, he submitted that the appellant has rightly been 


convicted, more so, there was motive attached with the 


appellant for committing murder of the deceased for the 


reason that deceased enticed away the daughter of 


appellant and they were got recovered in Kaladungi some 


months back. The appellant was furious upon the 


deceased and this was a strong motive to commit the 


murder and to kill the deceased. 


22.  We have appreciated the arguments advanced 


by learned counsel for the parties in the light of evidence 


and material available on record. The mother of the 


deceased (PW2-Parwati Devi) lodged a first information 


report (Ext.Ka-3) scribing it by her brother (PW6) Jodha 


Singh in the Police Station Kaladungi, Nainital. In the 
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said first information report, the appellant was named as 


appellant and on the basis of which the chick FIR was 


lodged with Police Station Kaladungi, District Nainital 


and a Case Crime No.2 of 2014 was registered against 


the appellant under Section 364 IPC. In the said First 


Information Report, the PW2-Parwati Devi, candidly 


stated that on 01.11.2014 at around 03 p.m.                


appellant-Kirti Singh called her son-Balam Singh @ 


Bablu and he went with him informing her that there 


was some work with shopkeeper-Heera Singh and he 


would come back in 3 to 4 days. When he did not return, 


PW2 and his brother-in-law (Jija) went village Riyad in 


his search, where in the house of appellant, appellant’s 


children told about the fight between deceased and 


appellant. On this information, having been received, the 


first information report was lodged against the appellant-


Kirti Singh.  


23.  Since the matter was serious enough, the 


investigation was transferred to regular police vide order 


dated 10.11.2014 passed by Senior Superintendent of 


Police, Nainital. During investigation, police went to the 


house of appellant and during search black colour 


sleeper of plastic mark ‘flite’ was recovered from the 


kitchen of appellant’s house which was immediately 


identified by brother-in-law of deceased, Sri Bachi Singh 


saying that these sleepers belong to Balam Singh and a 


fard recovery of sleepers (Ext. Ka-5) was also prepared.  


24.  During investigation, on interrogation 


appellant confessed his guilt stating that on 01.11.2014 


during scuffle and fighting deceased-Balam Singh was 


killed by him and his dead body was kept in a Rikhu 


Udiyar (a cave) in Kaligad Gadhera (Water Stream). He 
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further made a statement on interrogation that he can 


get the said dead body recovered and on the basis of the 


aforesaid disclosure statement, the dead body of 


deceased-Balam Singh was recovered at the pointing out 


of the appellant from the cave Rikhu Udiyar. A recovery 


memo (Ext.Ka-14) of the dead body was prepared by the 


Investigating Officer which was proved and exhibited by 


PW6-Jodha Singh and PW3-S.I. Trilochan Joshi. 


25.  The appellant was arrested immediately after 


recovery of the dead body on his pointing out. Vide 


(Ext.Ka-15), the arrest memo was prepared by the 


Investigating Officer and after arrest of the appellant,  


Sections 302 & 201 IPC were further added. The inquest 


report was prepared and the body was sent for 


postmortem. The autopsy was conducted over the body 


on 12.11.2014 at 12:45 p.m. by PW7-Dr.C.P. Bhainsora. 


The dead body was found in a naked condition; it was in 


decomposed condition; maggots were also there and foul 


smell was coming out from the body. Following external 


and internal injuries were reported by the Doctor over 


the dead body:- 


          (a) External Injuries:- 


(i) Contusion present over the underlying layer of scalp 


over occipital region with sutural fracture of left parieto 


occipital bone on the back of head.   


(ii) Contusion present over the rights testis.  


           (b) Internal Injuries:- 


(i) Brain paste like in consistency due to decomposition 


with haemolysed blood. 


(ii) Rest all other internal organ partially decomposed. 


In the opinion of the Doctor, the cause of death was shock 


and hemorrhage as a result of described head injury and 
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injury to testis following blunt impact force to head and 


genital region and according to Doctor, the time of death might 


be 29/30.10.2014. 


26.  As stated above, from the evidence of PW2, it 


is proved that deceased was taken from his house by 


appellant at the pretext of some work with shopkeeper-


Heera Singh. She proved this fact during evidence. She 


also proved this fact that children and family member of 


appellant told her about the scuffle between appellant 


and the deceased-Balam Singh and thereafter, the 


deceased was not seen anywhere. PW2 inquired about 


the incident from neighbours of the appellant i.e. Manoj 


Singh (PW4), Pooran Chandra Bhatt (PW9) and Heera 


Singh (PW10). PW4, PW9 and PW10 supported and 


proved the fact of fighting between appellant and the 


deceased. PW4 himself went to the place of incident 


where the appellant was hurling abuses upon the 


deceased-Balam Singh and was asking the children to 


bring lathi (stick). Thus, it is proved beyond all 


reasonable doubt that deceased was taken from his 


house by the appellant and there was a fight/scuffle 


between them in the house of appellant-Kirti Singh 


which was witnessed by Manoj Singh (PW4). 


27.  PW3-S.I. Trilochan Joshi is the Investigating 


Officer who recovered a pair of sleeper, material Ext. 1 & 


2 from the kitchen of the appellant vide recovery memo 


(Ext.Ka-5). He proved the said memo Ext.Ka-5 and has 


also proved the fact that the appellant made a 


confessional statement to him which laid to the recovery 


of the dead body which was identified by the prosecution 


witnesses Jodha Singh (PW6) and Bachi Singh. The 


recovery of the dead body after disclosure statement of 
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the appellant from Kaligad Udiyar (a cave in the jungle) is 


the incriminating circumstance, which is also proved, 


beyond all reasonable doubt against the appellant.  


28.  The motive has also been proved by the 


prosecution that one and a half month back, deceased-


Balam Singh enticed daughter of the appellant and this 


was a reason for committing the murder of appellant. 


Pooran Chandra Bhatt (PW9) and Heera Singh (PW10) 


have also seen the deceased with the appellant where 


deceased was weeping. Thus, we see that the chain of 


circumstantial evidence is completely proved and there is 


no missing link as suggested by learned counsel for the 


appellant and the prosecution has proved its case 


against the appellant beyond all reasonable doubt.  


29.  Thus, we see no reason to interfere with the 


well reasoned judgment and order passed by learned trial 


court. As a result, the appeal preferred by the appellant, 


being bereft of any merit is liable to be and is accordingly 


dismissed. The judgment and order under challenge is 


accordingly, affirmed.  


30.  The appellant is already in jail. He shall serve 


out the sentence, so awarded. Registry to send a copy of 


this judgment along with the TCR to the court concerned 


for information and compliance.  


 


 (Pankaj Purohit, J.)              (Manoj Kumar Tiwari,J.) 
                            14.08.2024 
AK 
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with  


Criminal Misc Application No. 290 of 2024 


1 
 







 
2024:UHC:6125 


   
M/s LSC Infratech Pvt. Ltd.                                ………..Applicant 


Versus 
 


Sadbhav Engineering Ltd.  
and others.                                                             …….Respondents 


with  


Criminal Misc Application No. 295 of 2024 


   
M/s LSC Infratech Pvt. Ltd.                                ………..Applicant 


Versus 
 


Sadbhav Engineering Ltd.  
and others.                                                             …….Respondents 


with  


Criminal Misc Application No. 296 of 2024 


   
M/s LSC Infratech Pvt. Ltd.                                ………..Applicant 


Versus 
 


Sadbhav Engineering Ltd.  
and others.                                                             …….Respondents 


with  


Criminal Misc Application No. 294 of 2024 


   
M/s LSC Infratech Pvt. Ltd.                                ………..Applicant 


Versus 
 


Sadbhav Engineering Ltd.  
and others.                                                             …….Respondents 
 
Present 
Mr. Piyush Garg, Advocate for the Applicants. 
Mr. P.K. Chauhan, learned counsel for the authorized signatory – Mr. Vasistha Patel – (respondent no. 9). 
Mr. Sandeep Sharma, learned Brief Holder for the State. 


 


Dated: 28 August, 2024 
 


Hon'ble Rakesh Thapliyal, J. 
 
1. Since in all these applications preferred under Section 528 


of the BNSS, 2023 the common issues are involved wherein 


there is challenge to the cognizance and summoning orders 
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passed by the Magistrate on separate complaints for different 


cheques between the same parties under Section 138 of the 


Negotiable Instruments Act, 1881 and as such, being decided by 


common order. .  


 


2. Mr. Piyush Garg, learned counsel for the applicant 


submits that separate complaints were filed by the present 


authorized representative of the Company namely M/s LSC 


Infratech Pvt. Ltd. under Section 138 of the NI Act against the 


Company namely “Sadbhav Engineering Ltd”, its Directors and 


Authorized Signatories, however, learned Magistrate while 


taking cognizance on the said complaints issued summons to 


only Authorized Signatory and not against the Company and 


it’s Directors. In reference to this, he submits that in view of 


Section 141 of the NI Act, if the offence is committed by a 


Company, then every person, who at the time of the offence, 


was In-Charge of and responsible for the conduct of the 


business of the company, as well as the Company itself, shall be 


deemed to guilty of the offence.  


 
3. Learned counsel for the applicants submits that the trial 


court while taking cognizance on the complaints filed under 


Section 138 of the NI Act committed manifest illegality by 


ignoring the mandate of Section 141 of the NI Act. For 


examining the issue, Section 141 of the N.I. Act is being 


reproduced herein as under: 


“141. Offences by companies.—(1) If the person 


committing an offence under Section 138 is a company, 


every person who, at the time the offence was committed, 


was in charge of, and was responsible to the company for 


the conduct of the business of the company, as well as the 


company, shall be deemed to be guilty of the offence and 
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shall be liable to be proceeded against and punished 


accordingly: 


Provided that nothing contained in this sub-section 


shall render any person liable to punishment if he proves 


that the offence was committed without his knowledge, or 


that he had exercised all due diligence to prevent the 


commission of such offence. 


Provided further that where a person is nominated 


as a Director of a company by virtue of his holding any 


office or employment in the Central Government or State 


Government or a financial corporation owned or 


controlled by the Central Government or the State 


Government, as the case may be, he shall not be liable for 


prosecution under this chapter.] 


(2) Notwithstanding anything contained in sub-


section (1), where any offence under this Act has been 


committed by a company and it is proved that the offence 


has been committed with the consent or connivance of, or 


is attributable to, any neglect on the part of, any director, 


manager, secretary or other officer of the company, such 


director, manager, secretary or other officer shall also be 


deemed to be guilty of that offence and shall be liable to be 


proceeded against and punished accordingly. 


Explanation.—For the purposes of this section,— 


(a) “company” means any body corporate and 


includes a firm or other association of individuals; and 


(b) “director”, in relation to a firm, means a 


partner in the firm.” 


 


4. In reference to this, he has placed reliance on the 


judgment rendered by Hon’ble Supreme Court in the case of 


Aneeta Hada Vs. Godfather Travels and Tours Private Ltd. 


(2012) 5 SCC 661. He has particularly give reference of  
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paragraph nos. 24, 25, 26, 27, 29, 30, 31, 32, 39 and  53 of the said 


judgment, which are being reproduced hereinbelow: 


 


“22.  Section 141 uses the term “person” and refers it to 


a company. There is no trace of doubt that the company is 


a juristic person. The concept of corporate criminal 


liability is attracted to a corporation and company and it 


is so luminescent from the language employed under 


Section 141 of the Act. It is apposite to note that the 


present enactment is one where the company itself and 


certain categories of officers in certain circumstances are 


deemed to be guilty of the offence. 


 


25.  In Halsbury's Laws of England, Vol. 11(1), in Para 


35, it has been laid down that in general, a corporation is 


in the same position in relation to criminal liability as a 


natural person and may be convicted of common law and 


statutory offences including those requiring mens rea. 


26. In 19 Corpus Juris Secundum, in Para 1358, while 


dealing with liability in respect of criminal prosecution, it 


has been stated that a corporation shall be liable for 


criminal prosecution for crimes punishable with fine; in 


certain jurisdictions, a corporation cannot be convicted 


except as specifically provided by the statute. 


27. In H.L. Bolton (Engg.) Co. Ltd. v. T.J. Graham & 


Sons Ltd. [(1957) 1 QB 159 : (1956) 3 WLR 804 : (1956) 


3 All ER 624 (CA)] Lord Denning, while dealing with 


the liability of a company, in his inimitable style, has 


expressed that: (QB p. 172) 


“… A company may in many ways be likened to a 


human body. It has a brain and nerve centre which 


controls what it does. It also has hands which hold 


the tools and act in accordance with directions 
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from the centre. Some of the people in the company 


are mere servants and agents who are nothing 


more than hands to do the work and cannot be said 


to represent the mind or will. Others are Directors 


and managers who represent the directing mind 


and will of the company, and control what it does. 


The state of mind of these managers is the state of 


mind of the company and is treated by the law as 


such.” 


 


In certain cases, where the law requires personal 


fault as a condition of liability in tort, the fault of the 


manager will be the personal fault of the company. The 


learned Law Lord referred to Lord Haldane's speech 


in Lennard's Carrying Co. Ltd. v. Asiatic Petroleum Co. 


Ltd. [1915 AC 705 : (1914-15) All ER Rep 280 : 31 TLR 


294 (HL)] , AC at pp. 713-14. Elaborating further, he has 


observed that: 


“… in criminal law, in cases where the law 


requires a guilty mind as a condition of a criminal 


offence, the guilty mind of the Directors or the 


managers will render the company itself guilty.” 


 


29. In this regard, it is profitable to refer to the decision 


in Iridium India Telecom Ltd. v. Motorola Inc. [(2011) 1 


SCC 74 : (2010) 3 SCC (Cri) 1201] wherein it has been 


held that in all jurisdictions across the world governed by 


the rule of law, companies and corporate houses can no 


longer claim immunity from criminal prosecution on the 


ground that they are not capable of possessing the 


necessary mens rea for commission of criminal offences. It 


has been observed that the legal position in England and 


the United States has now been crystallised to leave no 
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manner of doubt that the corporation would be liable for 


crimes of intent. 


 


30. In the said decision, the two-Judge Bench has 


observed thus: (Motorola Inc. case [(2011) 1 SCC 74 : 


(2010) 3 SCC (Cri) 1201] , SCC p. 98, para 59) 


“59. The courts in England have emphatically 


rejected the notion that a body corporate could not 


commit a criminal offence which was an outcome of 


an act of will needing a particular state of mind. 


The aforesaid notion has been rejected by adopting 


the doctrine of attribution and imputation. In other 


words, the criminal intent of the ‘alter ego’ of the 


company/body corporate i.e. the person or group of 


persons that guide the business of the company, 


would be imputed to the corporation.” 


 


31. In Standard Chartered Bank [(2005) 4 SCC 530 : 


2005 SCC (Cri) 961] , the majority has laid down the 


view that: (SCC p. 541, para 6) 


“6. There is no dispute that a company is liable to 


be prosecuted and punished for criminal offences. 


Although there are earlier authorities to the effect 


that corporations cannot commit a crime, the 


generally accepted modern rule is that … a 


corporation may be subject to indictment or other 


criminal process, although the criminal act [may 


be] committed through its agents.” 


 


It has also been observed that there is no immunity 


to the companies from prosecution merely because 


the prosecution is in respect of offences for which 
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the punishment is mandatory imprisonment and 


fine. 


 


32. We have referred to the aforesaid authorities to 


highlight that the company can have criminal liability 


and further, if a group of persons that guide the business 


of the companies have the criminal intent, that would be 


imputed to the body corporate. In this backdrop, Section 


141 of the Act has to be understood. The said provision 


clearly stipulates that when a person which is a company 


commits an offence, then certain categories of persons in 


charge as well as the company would be deemed to be 


liable for the offences under Section 138. Thus, the 


statutory intendment is absolutely plain. As is 


perceptible, the provision makes the functionaries and the 


companies to be liable and that is by deeming fiction. A 


deeming fiction has its own signification. 


39. The word “deemed” used in Section 141 of the Act 


applies to the company and the persons responsible for 


the acts of the company. It crystallises the corporate 


criminal liability and vicarious liability of a person who 


is in charge of the company. What averments should be 


required to make a person vicariously liable has been dealt 


with in S.M.S. Pharmaceuticals Ltd. [(2005) 8 SCC 89 : 


2005 SCC (Cri) 1975] In the said case, it has been opined 


that the criminal liability on account of dishonour of 


cheque primarily falls on the drawee (sic drawer) 


company and is extended to the officers of the company 


and as there is a specific provision extending the liability 


to the officers, the conditions incorporated in Section 141 


are to be satisfied. 
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53. It is to be borne in mind that Section 141 of the Act is 


concerned with the offences by the company. It makes the 


other persons vicariously liable for commission of an 


offence on the part of the company. As has been stated by 


us earlier, the vicarious liability gets attracted when the 


condition precedent laid down in Section 141 of the Act 


stands satisfied. There can be no dispute that as the 


liability is penal in nature, a strict construction of the 


provision would be necessitous and, in a way, the 


warrant.” 


 
5. I perused the complaints filed by the applicant and 


cognizance orders. Admittedly, the applicants filed the 


complaints against the Company, its Directors and Authorized 


Signatories but the trial court took cognizance and issued 


summons only against Authorized Signatories and not against 


Company and its Directors.  


 


6. On perusal of Section 141 of the NI Act, it is clear that if 


the offence is committed by a Company,  then every person, 


who at the time offence was In-Charge of, was responsible to 


the Company for the conduct of the business of the company, 


as well as the Company, shall be deemed to guilty of the 


offence.  


 


7. Mr. P.K. Chauhan, learned counsel, who appears for the 


Authorized Signatory – Mr. Vashitha Patel against whom 


summons have been issued, submits that though he was CEO 


of the Company at the time of commission of offence but he has 


not put his signature on the cheques in question, and he has 


resigned from the post of Director of the Company in 2020 as 


well as from the post of CEO on 21.11.2022.    
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8. Since in the present C528 applications filed by the 


applicants, only cognizance and summoning orders are being 


challenged in part, therefore, arguments advanced by Mr. P.K. 


Chauhan, learned counsel for the Authorized Signatory has no 


relevance since only summons have been issued against him, 


though he has already resigned from his posts. All these pleas 


can be taken by the learned counsel for the Authorized 


Signatory before the trial court. 


 
9. Admittedly, in the present case, complaints have been  


filed against the Company, its Directors and Authorized 


Signatories, however, the trial court took cognizance and issued 


summons without considering the mandate of Section 141 of 


the NI Act. It is settled principle of law that while taking 


cognizance on the complaint the Magistrate should apply its 


judicial mind.  Accordingly, all the C528 applications are 


disposed of with the direction to the trial court to examine all 


these aspects and issue fresh process, after examining the 


mandate of Section 141 of the NI Act in the light of the law laid 


down by Hon’ble Supreme Court in the case of Aneeta Hada 


(supra). 


 
10. Let copy of this order be placed in all the connected C528 


applications.  


 


(Rakesh Thapliyal, J.) 
SKS   
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IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 


 
Criminal Misc. Application (u/S 528 Application) No. 312 of 2024 


 
Mithileshwar Singh                  ...... Applicant 
 
     vs. 


 
State of Uttarakhand through D.M., Almora      ..... Respondents 
 
 
Mr.  Vinay Kumar, learned counsel for the applicant. 
Mr. Pratiroop Pande and Mr. Devendra Singh, learned AGA with Mr. 
Sandeep Sharma, learned Brief Holder for the State.  
      
 
Hon’ble Rakesh Thapliyal, J.  


  The instant Criminal Misc. Application has 


been preferred under Section 528 of the Bhartiya Nagrik 


Surksha Sanhita, 2023, challenging the order dated 


10.07.2024, passed in Criminal Revision No. 01 of 2024, 


arising out of Criminal Case No. 91 of 2023, State of 


Uttarakhand vs. Mithileshwar Singh, under Sections 


354, 427, 504 and 506 IPC, passed by learned 


Additional Sessions Judge, Ranikhet, District Almora.  


2. Brief facts of the case are that a First Information 


Report was lodged implicating the present applicant for 


the offence punishable under Sections 354, 427, 504 


and 506 IPC, which was registered as Case Crime No. 03 


of 2022, wherein, after concluding the investigation, the 


charge-sheet was filed for the offence punishable under 


Sections 354, 504, 506 and 427 IPC, in which, after 


taking cognizance the applicant was summoned and vide  


order 13.02.2024, the Trial Court framed the charges for 


the said offences. Being aggrieved with the order dated 


13.02.2024, passed by the Civil Judge (J.D.)/Judicial 
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Magistrate, Ranikhet, District Almora, a Criminal 


Revision No. 01 of 2024 was preferred before the 


Additional  Sessions Judge, Ranikhet, District Almora, 


which was dismissed on 10.07.2024 and the order 


passed by the Trial Court dated 13.02.2024 was 


confirmed. While dismissing the Revision, the Revisional 


Court directed the Trial Court to frame fresh charge by 


mentioning the date and place of incident.  


3. By the instant application the present applicant is 


challenging the order passed by the Revisional Court 


dated 10.07.2024 on the ground that on the one hand 


the revisional court affirmed the order dated 13.02.2024, 


whereby the Trial Court framed the charges and on the 


other hand, the Revisional Court directed the Trial Court 


to frame the fresh charge by mentioning the date and 


place of the incident.  


 In addition to this, the present applicant is also 


challenging the entire proceedings on the ground that 


there is no sufficient material to frame the charges 


against the applicant and there are no ingredients which 


constitute the offence under Sections 354 and 427 IPC 


and there is no prima facie evidence to proceed against 


the present applicant.  


4.  Earlier, the present applicant approached this 


Court preferring the Writ Petition (Criminal) No. 1926 of 


2022, whereby the interim protection was granted to the 


applicant on 17.10.2022 and thereafter, the charge-


sheet was filed and the writ petition was disposed of 


finally. Thereafter, an application was filed under 


Section 482 Cr.P.C. before this Court bearing C-482 


Petition No. 1611 of 2023 and the said Application was 







 3 


disposed of finally in the light of the judgement rendered 


by Hon’ble Supreme Court in the case of Satender Kumar 


Antil vs. Central Bureau of Investigation and Anr., 


reported in 2022 LiveLaw (SC) 577. The allegations 


against the applicant is that in the institution, the 


applicant as well as the complainant are posted as 


Lecturer and the applicant used to misbehave and 


humiliate the complainant and a complaint was also 


made to the Principal of the institution. Consequently, 


the First Information Report was lodged against the 


applicant by the respondent-complainant on 29.09.2022 


bearing Case Crime No. 03 of 2022, wherein the charge-


sheet was filed and after taking cognizance the charges 


has been framed. Learned counsel for the applicant 


submits that there is no material for constituting the 


offences, for which, charges have been framed. Apart 


form this, learned counsel for the applicant submits that 


the charges as framed are completely against the 


mandate of Section 211 and 212 of Cr.P.C., since there 


is no any description about the date, time and place of 


the incident and in a very mechanical manner the 


charges have been framed. 


5. I perused the order passed by the Trial Court dated 


13.02.2024 which pertains to framing of charge against 


the applicant as well as order passed by the Revisional  


Court.  


6. Chapter XVII of the Code of Criminal Procedure, 


1973 pertains to the charge and Section 211 of Cr.P.C. 


pertains to contents of charge and Section 212 of Cr.P.C. 


makes a provision for giving particulars as to time, place 


and person while framing charge and Section 213 


pertains to the particulars of the alleged offence. Section 
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214 of Cr.P.C. provides that in every charge words used 


in describing the offence shall be deemed to have been 


used in the sense attached to them respectively by the 


law under which such offence is punishable. Section 215 


of Cr.P.C. pertains to effect in framing charge.   


8. Section 211 to 215 of the Code of Criminal 


Procedure, 1973, insures that the accused person is 


informed of the offences or matters for which he or she is 


arrested so that the person prepare the side of defects 


for the trial.   


9. Charge (charge) has been defined under Section 2 


(b) of Cr.P.C. The definition is an inclusive definition i.e. 


it tells what all can be brought under the purview of the 


term charge and it does not explain the meaning of the 


same. The term charge, in simple terms, is informing the 


accused person of the offences / grounds under which 


the person concerned has been charged, so that the 


accused can get knowledge of the matter of which he has 


been arrested and can prepare the defences for the 


same. The framing of charges is a very crucial aspect as 


it determines the course of the case further. Section 211 


to 214 gives explicit directions as to how a charge form 


needs to be drawn. Mere mentioning of Sections without 


stating the substance in the charge is a serious breach 


of procedure.  


10. The sections as aforesaid deal with the contents 


/essential components required to constitute to frame 


the charge in Cr.P.C. The essential components includes 


the name of the offence charged against the person in 


case the name of the offence is clearly mentioned in any 


law, the same shall be used, however, if no such offence 
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is mentioned in any law, the offence should be clearly 


described while framing charge. It is also mandatory to 


mention the exact law and sections under which the 


offence is charged and charge should be written in the 


language of the Court. As it appears from the order 


passed by the Magistrate dated 13.02.2024 it reveals 


that the charge has been framed without description of 


time and place of the incident. Section 212 Cr.P.C. deals 


with the particular of the date and time of the 


commission of alleged offence and the same are 


completely missing in the order framing charge. It is 


settled principal of law that in every charge the words 


used in describing offence shall be deemed to have been 


used in the sense attached by the law.  


11. On perusal of the order passed by the Revisional 


Court dated 10.07.2024, it reveals that the Revisional 


Court rightly have not gone through all these aspects 


whether the offences are made out or not. While framing 


of charge, the court cannot go with the mini trial. So far 


as the order framing charge is concerned, the Revisional 


Court though directed the Trial Court to frame fresh 


charge by mentioning date and place of the incident, 


however, while remanding the matter only for the 


purposes of framing the fresh charge, the Revisional 


Court should not confirmed the order passed by the 


Trial Court dated 13.02.2024 whereby the charges were 


framed. So far as the remand to frame fresh charge is 


concerned, I do not find any illegality in the order passed 


by the Revisional Court and to that extent the order 


passed by the Revisional Court is affirmed with this 


modification that the Trial Court may frame fresh 


charges strictly as per the mandate of the provisions 


contained in Chapter XVII of the Cr.P.C.  
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12. Accordingly, the order passed by the Trial Court 


dated 13.02.2024, is quashed and the matter is 


remanded back to the Trial Court. The present 


application preferred under Section 528 of Bhartiya 


Nagarik Suraksha Sanhita, 2023, is disposed of finally 


with a direction to the Trial Court to frame the fresh 


charge as per the mandate of the provisions contained in 


Chapter XVII of the Cr.P.C., by giving full description of 


offence date and place of incident.  


13.  Subject to the directions as aforesaid, present 


C528 Application is disposed of finally.   


 


  (Rakesh Thapliyal, J.)  
                
                 
Kaushal 
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Hon’ble Rakesh Thapliyal, J. (Oral) 
1. The present applicant is an accused in a case 


arising out of the First Information Report dated 


16.09.2023, bearing FIR No. 0413 of 2023, P.S. Kotwali 


Dehradun, District Dehradun, wherein he has been 


implicated for the offences punishable under Sections 


120B, 420, 467, 468 read with Section 471 IPC. 


 


2. Prior to registration of the FIR No. 0413 of 2023, 


he was taken into custody on 26.08.2023 in connection 


with another FIR No. 107 of 2023 and FIR No. 281 of 


2023, both registered at P.S. Kotwali District Dehradun 


and the applicant was in judicial custody from 


27.08.2023 in both the cases. 


 
3. In both the FIRs i.e. FIR No. 107 of 2023 and FIR 


No. 281 of 2023, the applicant was granted bail by the 


coordinate Bench of this Court by order dated 


15.05.2024, passed in First Bail Application No. 2276 of 


2023 and in Bail Application No. 2277 of 2023. 
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4. It is submitted that, though the applicant was 


granted bail by the coordinate Bench of this Court by 


order dated 15.05.2024; however, before the applicant 


could be released from jail, the Investigating Agency 


took the present applicant in judicial custody in the 


present case on 17.05.2024. Thereafter, the applicant 


moved bail application before the Court of Chief Judicial 


Magistrate, Dehradun, which was rejected on 


20.05.2024. Subsequently, the applicant approached to 


Sessions Judge, wherein a detailed report was filed by 


the Investigating Officer wherein it is reported that after 


the chargesheet filed against Swaran Singh and Amit 


Yadav, the name of the present applicant came to light 


during further investigation. Learned Sessions Judge 


reject the bail application of the applicant by order dated 


29.05.2024. 


 
5. It is submitted by the learned counsel for the 


applicant that, while the present applicant was in judicial 


custody from 16.09.2023 to 16.04.2024 in connection 


with two FIRs, bearing FIR No. 107 of 2023 and FIR No. 


281 of 2023, he was taken on remand on 17.05.2024. 


Thereafter, the applicant moved an application for 


seeking default bail under Section 167(2) of CrPC and 


the same was rejected by the Chief Judicial Magistrate 


on 18.07.2024. Now, the present applicant is before this 


Court, seeking default bail under Section 167(2) of 


CrPC. 
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6. On 07.08.2024, the learned counsel for the 


applicant raised an issue by placing reliance on the 


judgment rendered by the Hon’ble Supreme Court in the 


case of Rakesh Kumar Paul Vs. State of Assam, 


2017 (15) SCC 67 and by referring this judgment, he 


submitted that for grant of default bail the test would be 


the minimum sentence. 


 
Consequently, the matter was posted and issue 


was framed, whether for the default bail, the test would 


be the minimum or the maximum sentence. 


 
7. Learned counsel for the applicant by referring the 


judgment of Rakesh Kumar Paul (supra) submitted that 


in the said judgment, the majority opinion held that 90 


days limit is only available in respect of the offences 


where a minimum 10 years imprisonment period is 


stipulated.  


 


By placing this judgment, he also submitted that in 


the case of Rakesh Kumar Paul (supra), the Hon’ble 


Supreme Court also examined the view expressed by 


the Hon’ble Apex Court in the Case of Rajeev 


Chaudhary Vs. State (NCT of Delhi), 2001 (5) SCC 


34. 


 
8. At this juncture, for deciding the issue whether for 


default bail the test would be the minimum sentence or 


the maximum, the history behind the enactment of 


Section 167 of CrPC is also required to be elaborated 


which has also been discussed in the case of Rakesh 
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Kumar Paul (supra) and it is also necessary to reproduce 


the history behind the enactment of Section 167 CrPC as 


discussed in paragraphs 10 to 17, which are being 


reproduced herein as under:- 


History behind the enactment of Section 167 CrPC 
10. The Code of Criminal Procedure enacted in 1898 contained 
Section 167 which laid down the procedure to be followed in the 
event the investigation into an offence is not completed within 
twenty-four hours. What is significant is that the legislative 
expectation was that the investigation would ordinarily be completed 
within twenty-four hours. Incidentally, this legislative expectation 
continues till today. Whatever be the anxiety of the legislature in 
1898, there can be no gainsaying that investigation into an offence 
deserves an early closure, one way or the other. Therefore, when 
Section 167 was enacted in the Code of Criminal Procedure, 1898 it 
was premised on the conclusion of investigations within twenty-four 
hours or within 15 days on the outside, regardless of the nature of the 
offence or the punishment. Section 167 of the Code of Criminal 
Procedure, 1898 reads as follows: 


“167. Procedure when investigation cannot be completed in 
twenty-four hours.—(1) Whenever any person is arrested and 
detained in custody, and it appears that the investigation cannot be 
completed within the period of twenty-four hours fixed by Section 61, 
and there are grounds for believing that the accusation or information 
is well founded, the officer in charge of the police station or the police 
officer making the investigation if he is not below the rank of Sub-
Inspector shall forthwith transmit to the nearest Magistrate a copy of 
the entries in the diary hereinafter prescribed relating to the case, and 
shall at the same time forward the accused to such Magistrate. 


(2) The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdiction to try 
the case, from time to time authorise the detention of the accused in 
such custody as such Magistrate thinks fit, for a term not exceeding 
fifteen days in the whole. If he has not jurisdiction to try the case or 
commit it for trial, and considers further detention unnecessary, he 
may order the accused to be forwarded to a Magistrate having such 
jurisdiction: 


Provided that no Magistrate of the third class, and no 
Magistrate of the second class not specially empowered in this behalf 
by the State Government shall authorise detention in the custody of 
the police. 


(3) A Magistrate authorising under this section detention in the 
custody of the police shall record his reasons for so doing. 


(4) If such order is given by a Magistrate other than the District 
Magistrate or Sub-Divisional Magistrate, he shall forward a copy of 
his order, with his reasons for making it to the Magistrate to whom he 
is immediately subordinate.” 
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11. Unfortunately, all laws tend to be misused whenever opportunity 
knocks, and Section 167 of the Code of Criminal Procedure, 1898 
was no exception. Since there was a practical difficulty in completing 
investigations within the 15-day time-limit, the prosecution often took 
recourse to the provisions of Section 344 of the Code of Criminal 
Procedure, 1898 and filed a preliminary or incomplete report before 
the Magistrate to keep the accused in custody. The Law Commission 
of India noted this in its 41st Report (after carefully studying several 
earlier Reports) and proposed to increase the time-limit for 
completion of investigations to 60 days, acknowledging that: 


“14.19. … such an extension may result in the maximum 
period becoming the rule in every case as a matter of routine; but we 
trust that proper supervision by the superior courts will prevent that.” 


(emphasis supplied) 
The view expressed by the Law Commission of India and its proposal 
is as follows: 
“14.19. Section 167.—Section 167 provides for remands. The total 
period for which an arrested person may be remanded to custody—
police or judicial—is 15 days. The assumption is that the 
investigation must be completed within 15 days, and the final report 
under Section 173 sent to court by then. In actual practice, however, 
this has frequently been found unworkable. Quite often, a 
complicated investigation cannot be completed within 15 days, and if 
the offence is serious, the police naturally insist that the accused be 
kept in custody. A practice of doubtful legal validity has therefore 
grown up. The police file before a Magistrate a preliminary or 
“incomplete” report, and the Magistrate, purporting to act under 
Section 344, adjourns the proceedings and remands the accused to 
custody. In the Fourteenth Report, the Law Commission doubted if 
such an order could be made under Section 344, as that section is 
intended to operate only after a Magistrate has taken cognizance of an 
offence, which can be properly done only after a final report under 
Section 173 has been received, and not while the investigation is still 
proceeding. We are of the same view, and to us also it appears proper 
that the law should be clarified in this respect. The use of Section 344 
for a remand beyond the statutory period fixed under Section 167 can 
lead to serious abuse, as an arrested person can in this manner be kept 
in custody indefinitely while the investigation can go on in a leisurely 
manner. It is, therefore, desirable, as was observed in the Fourteenth 
Report, that some time-limit should be placed on the power of the 
police to obtain a remand, while the investigation is still going on; 
and if the present time-limit of 15 days is too short, it would be better 
to fix a longer period rather than countenance a practice which 
violates the spirit of the legal safeguard. Like the earlier Law 
Commission, we feel that 15 days is perhaps too short, and we 
propose therefore to follow the recommendation in the Fourteenth 
Report that the maximum period under Section 167 should be fixed at 
60 days. We are aware of the danger that such an extension may result 
in the maximum period becoming the rule in every case as a matter of 
routine; but we trust that proper supervision by the superior courts 
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will prevent that. We propose accordingly to revise sub-sections (2) 
and (4) of Section 167 as follows: 
‘167. (2) The Magistrate to whom an accused person is forwarded 
under this section may, whether he has or has not jurisdiction to try 
the case, from time to time authorise the detention of the accused in 
such custody as such Magistrate thinks fit, for a term not exceeding 
fifteen days at a time and sixty days in the whole. If he has no 
jurisdiction to try the case or commit it for trial, and considers further 
detention unnecessary, he may order the accused to be forwarded to a 
Magistrate having such jurisdiction: 
Provided that— 
(a) no Magistrate shall authorise detention in any custody under this 
section unless the accused is produced before him; 
(b) no Magistrate of the Second Class not specially empowered in this 
behalf by the High Court shall authorise detention in the custody of 
the police. 


*** 
(4)Any Magistrate other than the Chief Judicial Magistrate making 
such order shall forward a copy of his order, with his reasons for 
making it, to the Chief Judicial Magistrate.’” 


      (emphasis in original) 
12. The recommendations of the Law Commission of India were 
carefully examined and then accepted. The basic considerations for 
acceptance, as mentioned in the Statement of Objects and Reasons 
dated 7-11-1970 for introducing the (new) Code of Criminal 
Procedure, 1973 were: 
“3. The recommendations of the Commission were examined 
carefully by the Government, keeping in view among others, the 
following basic considerations— 
(i) an accused person should get a fair trial in accordance with the 
accepted principles of natural justice; 
(ii) every effort should be made to avoid delay in investigation and 
trial which is harmful not only to the individuals involved but also to 
society; and 
(iii) the procedure should not be complicated and should, to the 
utmost extent possible, ensure fair deal to the poorer sections of the 
community. 
The occasion has been availed of to consider and adopt where 
appropriate suggestions received from other quarters, based 
on practical experience of investigation and the working of 
criminal courts.” 
13. Accordingly, Section 167 of the Code of Criminal Procedure, 
1973 (CrPC) was enacted as follows, with the recommended time-
limit and again regardless of the nature of the offence or the 
punishment: 
“167. Procedure when investigation cannot be completed in twenty-
four hours.—(1) Whenever any person is arrested and detained in 
custody, and it appears that the investigation cannot be completed 
within the period of twenty-four hours fixed by Section 57, and there 
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are grounds for believing that the accusation or information is well 
founded, the officer in charge of the police station or the police 
officer making the investigation, if he is not below the rank of Sub-
Inspector, shall forthwith transmit to the nearest Judicial Magistrate a 
copy of the entries in the diary hereinafter prescribed relating to the 
case, and shall at the same time forward the accused to such 
Magistrate. 
(2) The Magistrate to whom an accused person is forwarded under 
this section may, whether he has or has not jurisdiction to try the case, 
from time to time authorise the detention of the accused in such 
custody as such Magistrate thinks fit, for a term not exceeding fifteen 
days in the whole; and if he has no jurisdiction to try the case or 
commit it for trial, and considers further detention unnecessary, he 
may order the accused to be forwarded to a Magistrate having such 
jurisdiction: 
Provided that— 
(a) the Magistrate may authorise detention of the accused person, 
otherwise than in custody of the police, beyond the period of fifteen 
days if he is satisfied that adequate grounds exists for doing so, but no 
Magistrate shall authorise the detention of the accused person in 
custody under this section for a total period exceeding sixty days, and 
on the expiry of the said period of sixty days, the accused person shall 
be released on bail if he is prepared to and does furnish bail; and 
every person released on bail under this section shall be deemed to be 
so released under the provisions of Chapter XXXIII for the purposes 
of that Chapter; 
(b) no Magistrate shall authorise detention in any custody under this 
section unless the accused is produced before him; 
(c) no Magistrate of the Second Class, not specially empowered in 
this behalf by the High Court, shall authorise detention in the custody 
of the police. 
Explanation.—If any question arises whether an accused person was 
produced before the Magistrate as required under para (b), the 
production of the accused person may be proved by his signature on 
the order authorising detention. 
(3)-(6) Not relevant for the present purposes.” 
14. A few years later in 1978, a need was felt to amend Section 167 
CrPC by not only extending the period for completing investigation 
but also relating that period to the offence. Therefore, a shift was 
proposed to grant an aggregate period of 90 days for completing the 
investigation in cases relating to offences punishable with death, 
imprisonment for life or “imprisonment for not less than ten years or 
more” and up to 60 days in any other case, as stated in the Notes on 
Clauses accompanying the Statement of Objects and Reasons dated 9-
5-1978 for amending the statute. What is of significance (for our 
purposes) is the use of the words “imprisonment for not less than ten 
years or more”. In our opinion, the use of the words “or more” gives a 
clear indication that the period of 90 days was relatable to an offence 
punishable with a minimum imprisonment for a period of not less 
than ten years, if not more. The Notes on Clauses reads as follows: 
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“Clause 13.— Section 167 is being amended to empower the 
Magistrate to authorise detention, pending investigation, for an 
aggregate period of 90 days in cases where the investigation relates to 
offences punishable with death, imprisonment for life 
or imprisonment for not less than ten years or more and up to 60 days 
in any other case. These amendments are intended to remove 
difficulties which have been actually experienced in relation to the 
investigation of offences of a serious nature. 
A new sub-section is being inserted empowering an Executive 
Magistrate….” 
       (emphasis supplied) 


15. When Section 167 CrPC was enacted, it was perhaps felt that the 
words “or more” were superfluous (as indeed we believe that they are 
in the context of the use of the words “not less than”) and Section 167 
came to read: 
“167. Procedure when investigation cannot be completed in twenty-
four hours.—(1) Whenever any person is arrested and detained in 
custody, and it appears that the investigation cannot be completed 
within the period of twenty-four hours fixed by Section 57, and there 
are grounds for believing that the accusation or information is well 
founded, the officer in charge of the police station or the police 
officer making the investigation, if he is not below the rank of Sub-
Inspector, shall forthwith transmit to the nearest Judicial Magistrate a 
copy of the entries in the diary hereinafter prescribed relating to the 
case, and shall at the same time forward the accused to such 
Magistrate. 
(2) The Magistrate to whom an accused person is forwarded under 
this section may, whether he has or has not jurisdiction to try the case, 
from time to time, authorise the detention of the accused in such 
custody as such Magistrate thinks fit, for a term not exceeding fifteen 
days in the whole; and if he has no jurisdiction to try the case or 
commit it for trial, and considers further detention unnecessary, he 
may order the accused to be forwarded to a Magistrate having such 
jurisdiction: 
Provided that— 
(a) the Magistrate may authorise the detention of the accused person, 
otherwise than in the custody of the police, beyond the period of 
fifteen days, if he is satisfied that adequate grounds exist for doing so, 
but no Magistrate shall authorise the detention of the accused person 
in custody under this paragraph for a total period exceeding— 
(i) ninety days, where the investigation relates to an offence 
punishable with death, imprisonment for life or imprisonment for a 
term of not less than ten years; 
(ii) sixty days, where the investigation relates to any other offence, 
and, on the expiry of the said period of ninety days, or sixty 
days, as the case may be, the accused person shall be 
released on bail if he is prepared to and does furnish bail, and 
every person released on bail under this sub-section shall be 
deemed to be so released under the provisions of Chapter 
XXXIII for the purposes of that Chapter; 
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(b) no Magistrate shall authorise detention of the accused in custody 
of the police under this section unless the accused is produced before 
him in person for the first time and subsequently every time till the 
accused remains in the custody of the police, but the Magistrate may 
extend further detention in judicial custody on production of the 
accused either in person or through the medium of electronic video 
linkage; 
(c) no Magistrate of the Second Class, not specially empowered in 
this behalf by the High Court, shall authorise detention in the custody 
of the police. 
Explanation I.—For the avoidance of doubts, it is hereby declared 
that, notwithstanding the expiry of the period specified in para (a), the 
accused shall be detained in custody so long as he does not furnish 
bail. 
Explanation II.—If any question arises whether an accused person 
was produced before the Magistrate as required under para (b), the 
production of the accused person may be proved by his signature on 
the order authorising detention or by the order certified by the 
Magistrate as to production of the accused person through the 
medium of electronic video linkage, as the case may be: 
Provided further that in case of a woman under eighteen years of age, 
the detention shall be authorised to be in the custody of a remand 
home or recognised social institution. 
(2-A)-(6) Not relevant for the present purposes.” 
16. Generally speaking therefore, it could be said that the legislative 
intent is and always has been to complete the investigation into an 
offence within twenty-four hours, failing which within 15 days (CrPC 
of 1898). The period of 15 days was later extended to 60 days (CrPC 
of 1973) and eventually it was extended to 90 days if the investigation 
was relatable to an offence punishable with death, imprisonment for 
life or imprisonment for a term of not less than ten years. In respect of 
all other offences, the period of 60 days remained unchanged. 
17. The significance of the period of 60 days or 90 days, as the case 
may be, is that if the investigation is not completed within that period 
then the accused (assuming he or she is in custody) is entitled to 
“default bail” if no charge-sheet or challan is filed on the 60th or 90th 
day, the accused applies for “default bail” and is prepared to and does 
furnish bail for release. As can be seen from the narration of facts, no 
charge-sheet or challan was filed against the petitioner on the 60th 
day but was filed before the conclusion of 90 days. Consequently, 
was the petitioner entitled to “default bail” after 60 days? According 
to the petitioner the answer is in the affirmative since he had not 
committed an offence punishable with imprisonment for not less than 
ten years, but according to the State he had committed an offence 
punishable with imprisonment for ten years.” 


 


9. In para 20, the reference of the earlier judgment 


rendered in the case of Rajiv Chaudhary (supra) has 
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been given and thereafter a reference of the subsequent 


judgment in the case of Bhupinder Singh Vs. Jarnail 


Singh, 2006 (6) SCC 277 has been given. In para 22, 


a reference has been made of Rajeev Chaudhary (supra) 


that the decision was distinguished in the subsequent 


judgment i.e. in the case of Bhupinder Singh (supra).  


 
10. In paragraphs 22 to 27, there is a discussion on 


the two views i.e. in the case of Bhupinder Singh 


(supra) and in the case of Rajeev Chaudhary (supra) 


and in para 26, after discussing these two views 


expressed by the Hon’ble Supreme Court, the view of 


Rajeev Chaudhary (supra) was accepted. The discussion 


of both the judgments and the views dealt with in para 


22 to 27 of Rakesh Kumar Paul (supra) are being 


reproduced herein as under:- 


22. The decision in Rajeev Chaudhary [Rajeev Chaudhary v. State 
(NCT of Delhi), (2001) 5 SCC 34 : 2001 SCC (Cri) 819] was 
distinguished by recording that the case 


“related to an offence punishable under Section 386 IPC and 
the sentence in respect of the said offence is not less than 10 
years. This Court held that the expression “not less than” 
means that the imprisonment should be 10 years or more to 
attract 90 days' period. In that context it was said that for the 
purpose of clause (i) of proviso (a) of Section 167(2) CrPC the 
imprisonment should be for a clear period of 10 years or more”. 
(Bhupinder Singh case [Bhupinder Singh v. Jarnail Singh, 
(2006) 6 SCC 277 : (2006) 3 SCC (Cri) 101] , SCC p. 281, para 
11) 


This is factually incorrect, inasmuch as Section 386 IPC provides for a 
punishment “which may extend to ten years”. It is clause (i) that uses the 
expression “imprisonment for a term not less than ten years”. This Court 
unfortunately overlooked the juxtaposition and distinction referred to 
above. 


23. It was further held in para 11 of the Report: (Bhupinder Singh 
case [Bhupinder Singh v. Jarnail Singh, (2006) 6 SCC 277 : (2006) 3 
SCC (Cri) 101] , SCC pp. 281-82) 


“11. … The position is different in respect of the offence 
punishable under Section 304-B IPC. In the case of Section 304-B the 
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range varies between 7 years and imprisonment for life. What should 
be the adequate punishment in a given case has to be decided by the 
court on the basis of the facts and circumstances involved in the 
particular case. The stage of imposing a sentence comes only after 
recording the order of conviction of the accused person. The 
significant word in the proviso is “punishable”. The word 
“punishable” as used in statutes which declare that certain offences 
are punishable in a certain way means liable to be punished in the 
way designated. It is ordinarily defined as deserving of or capable or 
liable to punishment, capable of being punished by law or right, may 
be punished or liable to be punished, and not must be punished.” 
24. In the context of the word “punishable” occurring in clause (i) and 


the meaning attached to this word taken from several dictionaries, this 
Court held in Bhupinder Singh [Bhupinder Singh v. Jarnail Singh, (2006) 
6 SCC 277 : (2006) 3 SCC (Cri) 101] that where a minimum and 
maximum sentence is prescribed, both are imposable depending upon the 
facts of the case. Therefore, if an offence is punishable with 
imprisonment that may extend up to or beyond or including 10 years, 
then the period available for completing investigations would be 90 days 
before the provision for “default bail” kicks in. It was said in para 15 of 
the Report: (SCC p. 282) 


“15. Where minimum and maximum sentences are prescribed, 
both are imposable depending on the facts of the cases. It is for the 
court, after recording conviction, to impose appropriate sentence. It 
cannot, therefore, be accepted that only the minimum sentence is 
imposable and not the maximum sentence. Merely because minimum 
sentence is provided that does not mean that the sentence imposable is 
only the minimum sentence.” 
25. While it is true that merely because a minimum sentence is 


provided for in the statute it does not mean that only the minimum 
sentence is imposable. Equally, there is also nothing to suggest that only 
the maximum sentence is imposable. Either punishment can be imposed 
and even something in between. Where does one strike a balance? It was 
held that it is eventually for the court to decide what sentence should be 
imposed given the range available. Undoubtedly, the legislature can bind 
the sentencing court by laying down the minimum sentence (not less 
than) and it can also lay down the maximum sentence. If the minimum is 
laid down, the sentencing Judge has no option but to give a sentence “not 
less than” that sentence provided for. Therefore, the words “not less 
than” occurring in clause (i) to proviso (a) of Section 167(2) CrPC (and 
in other provisions) must be given their natural and obvious meaning, 
which is to say, not below a minimum threshold and in the case of 
Section 167 CrPC these words must relate to an offence punishable with 
a minimum of 10 years' imprisonment. 


26. Of the two views expressed by this Court, we accept the view 
in Rajeev Chaudhary [Rajeev Chaudhary v. State (NCT of Delhi), (2001) 
5 SCC 34 : 2001 SCC (Cri) 819] . 


27. It is true that an offence punishable with a sentence of death or 
imprisonment for life or imprisonment for a term that may extend to 10 
years is a serious offence entailing intensive and perhaps extensive 
investigation. It would therefore appear that given the seriousness of the 
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offence, the extended period of 90 days should be available to the 
investigating officer in such cases. In other words, the period of 
investigation should be relatable to the gravity of the offence — 
understandably so. This could be contrasted with an offence where the 
maximum punishment under IPC or any other penal statute is (say) 7 
years, the offence being not serious or grave enough to warrant an 
extended period of 90 days of investigation. This is certainly a possible 
view and indeed CrPC makes a distinction in the period of investigation 
for the purposes of “default bail” depending on the gravity of the offence. 
Nevertheless, to avoid any uncertainty or ambiguity in interpretation, the 
law was enacted with two compartments. Offences punishable with 
imprisonment of not less than ten years have been kept in one 
compartment equating them with offences punishable with death or 
imprisonment for life. This category of offences undoubtedly calls for 
deeper investigation since the minimum punishment is pretty stiff. All 
other offences have been placed in a separate compartment, since they 
provide for a lesser minimum sentence, even though the maximum 
punishment could be more than ten years' imprisonment. While such 
offences might also require deeper investigation (since the maximum is 
quite high) they have been kept in a different compartment because of the 
lower minimum imposable by the sentencing court, and thereby reducing 
the period of incarceration during investigations which must be 
concluded expeditiously. The cut-off, whether one likes it or not, is based 
on the wisdom of the legislature and must be respected. 
Discussion from personal liberty perspective 


28. We may also look at the entire issue not only from the narrow 
interpretational perspective but from the perspective of personal liberty. 
Ever since 1898, the legislative intent has been to conclude investigations 
within twenty-four hours. This intention has not changed for more than a 
century, as the marginal notes to Section 167 CrPC suggest. However, 
the legislature has been pragmatic enough to appreciate that it is not 
always possible to complete investigations into an offence within twenty-
four hours. Therefore initially, in 1898 CrPC, a maximum period of 15 
days was provided for completing the investigations. Unfortunately, this 
limit was being violated through the subterfuge of taking advantage of 
Section 344, 1898 CrPC. The misuse was recognised in the 41st Report 
of the Law Commission of India and consequently the Law Commission 
recommended fixing a maximum period of 60 days for completing 
investigations and that recommendation came to be enacted as the law in 
1973 CrPC. Subsequently, this period was also found to be insufficient 
for completing investigations into more serious offences and, as 
mentioned above, the period for completing investigations was bifurcated 
into 90 days for some offences and 60 days for the remaining offences.” 


 
11. In para 37 of Rakesh Kumar Paul (supra), a 


reference has been made of two other judgments i.e. in 


the case of Union of India Vs. Nirala Yadav, 


2014(9) SCC 457, in which a reference was made to 
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Uday Mohanlal Acharya Vs. State of Maharashtra 


2001 (5) SCC 453 and the conclusion (3) in the case 


of Nirala Yadav (supra) was also reproduced in para 37, 


which is also being reproduced herein as under:-  
“‘13. (3) On the expiry of the said period of 90 days or 60 days, as the 
case may be, an indefeasible right accrues in favour of the accused for 
being released on bail on account of default by the investigating 
agency in the completion of the investigation within the period 
prescribed and the accused is entitled to be released on bail, if he is 
prepared to and furnishes the bail as directed by the Magistrate.’ 
(Uday Mohanlal case [Uday Mohanlal Acharya v. State of 
Maharashtra, (2001) 5 SCC 453 : 2001 SCC (Cri) 760] , SCC p. 473, 
para 13)” 


 
12. Mr. Aditya Singh, learned counsel for the applicant 


submits that the majority opinion in the case of Rakesh 


Kumar Paul (supra) is evident from paras 49 to 51. In 


para 83 to 86, the Hon’ble Justice Mr. Prafulla C. Pant, J. 


gave a dissenting view and while giving dissenting view, 


three questions were taken into consideration, the 


reference of which is given in paras 98, 98.1, 98.2 and 


98.3, which are being reproduced herein as under:- 


“98. The three main questions that arise in these appeals for our 
consideration are as under: 


98.1. (i) Whether in a case regarding offence for which the 
punishment imposable may extend up to ten years, the accused is 
entitled to bail under Section 167(2) of the Code of Criminal 
Procedure, 1973 due to default on the part of the investigating agency 
in not filing the charge-sheet within sixty days? 


98.2. (ii) Whether the appellant is entitled to default bail under 
Section 167(2) of the Code though he has not made any application 
(oral or written) under Section 167(2) of the Code before the 
Magistrate (or Special Judge), but has instead argued orally without 
pleadings in a pending regular bail application filed under Section 439 
of the Code before the High Court? 


98.3. (iii) Whether the appellant is entitled to bail on merits? 
 


13. From para 104 to 107, there is a discussion on the 


interpretation of the provision arises in the use of the 
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words “not less than ten years” in Section 167(2)(a)(i) 


of the Code of Criminal Procedure. In para 105, there is 


a reference of classification of the offences and as per 


this classification, the cases punishable with death 


sentence were classified in one group and the cases 


punishable with life imprisonment were classified in 


another group and the cases punishable with 


imprisonment of up to ten years were classified in the 


third group.  


 
14. The discussion and the answer, as given by the 


Hon’ble Justice Prafulla C. Pant, J. in para 104 to 107 of 


Rakesh Kumar Paul (supra) are very relevant to 


examine the issue in hand and therefore, it is necessary 


to reproduce the same herein as under:- 


104. The main ambiguity in the interpretation of the provision arises 
in the use of the words “not less than ten years” in Section 
167(2)(a)(i) of the Code. The legislative drafts on the amendment of 
this provision do not throw much light on the expression “not less 
than ten years” used in the provision. But while answering the 
criticism to the amendment at the Rajya Sabha, the then Minister of 
State in the Ministry of Home Affairs — Shri S.D. Patil, who had 
moved the Bill in both the Houses, made the following statement 
which may help us to know the kinds of cases that were intended to 
be included in the ninety days' category. The statement is as under: 
“Then, Sir, a lot of criticism has been levelled against Section 167 as 
to why the investigation is not completed within 60 days. There is a 
provision for releasing a person on bail. Why do we want to extend it 
by thirty days? We have made two categories. Ninety days are 
applicable where the investigation relates to an offence punishable 
with death,—there are eight offences punishable with death … 
Imprisonment for life—we have 48 offences punishable with 
imprisonment for life … or imprisonment for a term of not less than 
ten years and we have 36 offences punishable with this sentence. 
Only in such cases which are complicated in nature, investigation 
takes a longer time. To complete this kind of investigation, one has to 
go through other States as well. This has been our experience…” [ 
Rajya Sabha Debates, Vol CVII, Nos. 13-25, 6 to 25 December 1978 
(6th December), p. 203.] 
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105. If we look at the figures of 8, 48 and 36, referred to in the 
aforementioned statement, we may be able to cull out the intention of 
the legislature in classifying the offences. From the First Schedule of 
the Code of Criminal Procedure, 1973 (as it existed in 1978) read 
with whole of IPC, it can be gathered that, the “eight” cases 
punishable with death were — Sections 121, 132, 194 (Part II), 302, 
303 (struck down), 305, 307 (Part III), 396 IPC; the forty-eight 
offences punishable with life imprisonment were — Sections 121-A, 
122, 124-A, 125, 128, 130, 131, 194 (Part I), 222, 225 (Part V), 232, 
238, 255, 304 (Part I), 307 (Part II), 311, 313, 314 (Part II), 326, 329, 
363-A (Part II), 364, 371, 376, 377, 388 (Part II), 389 (Part II), 394, 
395, 400, 409, 412, 413, 436, 437, 438, 449, 459, 460, 467, 472, 474 
(Part II), 475, 477, 489-A, 489-B, 489-D and 511 (Part I) IPC; and the 
thirty-six offences refer to Sections 119 (Part II), 123, 235 (Part II), 
240, 251, 304 (Part II), 306, 307 (Part I), 314, 315, 316, 327, 328, 
331, 333, 363-A (Part I), 366, 366-A, 366-B, 367, 372, 373, 382, 386, 
388 (Part I), 389 (Part I), 392 (Part I), 399, 437, 439, 450, 454 (Part 
II), 455, 493 and 495 IPC. 
 
106. A perusal of the figure of eight, forty-eight, and thirty-six 
mentioned in his speech by the then Hon'ble Minister of State in the 
Ministry of Home Affairs, Shri S.D. Patil, in the light of what I have 
mentioned in preceding paragraph shows that the Hon'ble Minister 
classified cases which are “punishable” with a particular sentence as a 
separate class. His statistics shows that he had classified the cases 
punishable with death sentence in one group, cases punishable with 
life imprisonment were classified in another group and cases 
punishable with imprisonment of up to ten years were classified in the 
third group. The reference he was making to the 36 cases that fall in 
the category of “imprisonment of not less than ten years” in Section 
167(2)(a)(i) of the Code, were in fact the offences for which the 
punishment was of imprisonment for a period which may extend to 
ten years. It can further be inferred that, when he stated “… or 
imprisonment for a term of not less than ten years and we have 36 
offences punishable with this sentence…”, he referred to offences 
wherein ten years' imprisonment was also an imposable punishment. 
 
107. From the above analogy, I am of the opinion that the intention of 
the legislature was that if an offence was punishable with 
imprisonment up to ten years, then it falls within the provision of 
Section 167(2)(a)(i) of the Code, and the permissible period for 
investigation is ninety days. The intention of the legislature in 
extending the permissible time-period from sixty days to ninety days 
for investigation is to include the offences in which sentence 
awardable is at least ten years or more. Therefore, as discussed above, 
though the expression “not less than ten years” used in Section 
167(2)(a)(i) of the Code has created some ambiguity, the real 
intention of the legislature seems to include all such offences wherein 
an imprisonment which may extend to ten years is an awardable 
sentence. In other words, for the offences wherein the punishment 
may extend to ten years' imprisonment, the permissible period for 
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filing charge-sheet shall be ninety days, and only after the period of 
ninety days, the accused shall be entitled to bail on default for non-
filing of the charge-sheet. (In the present case, admittedly the charge-
sheet is filed within ninety days.) I may further add that, since the 
expression “not less than ten years” has caused ambiguity in 
interpretation, the best course for the legislature would be to clear its 
intention by using the appropriate words.” 


 
15. Learned counsel for the applicant further placed 


reliance on the subsequent judgment of Hon’ble 


Supreme Court in the case of M. Ravindran Vs. 


Intelligence Officer, Directorate of Revenue 


Intelligence, (2021) 2 SCC 485 and by placing 


reliance upon the said judgment, learned counsel for the 


applicant submits that the majority opinion in the case 


of Rakesh Kumar Paul (supra) is also affirmed in this 


case. He particularly placed reliance in para 17 to 17.7 


of the said judgment wherein there is a complete 


discussion on the right to “default bail” of Section 


167(2) CrPC which are also being reproduced herein as 


under:-  


II. Section 167(2) and the Fundamental Right to Life and Personal 
Liberty 


17. Before we proceed to expand upon the parameters of the right to 
default bail under Section 167(2) as interpreted by various decisions of 
this Court, we find it pertinent to note the observations made by this 
Court in Uday Mohanlal Acharya [Uday Mohanlal Acharya v. State of 
Maharashtra, (2001) 5 SCC 453 : 2001 SCC (Cri) 760] on the 
fundamental right to personal liberty of the person and the effect of 
deprivation of the same as follows : (SCC p. 472, para 13) 


“13. … Personal liberty is one of the cherished objects of the 
Indian Constitution and deprivation of the same can only be in 
accordance with law and in conformity with the provisions thereof, as 
stipulated under Article 21 of the Constitution. When the law 
provides that the Magistrate could authorise the detention of the 
accused in custody up to a maximum period as indicated in the 
proviso to sub-section (2) of Section 167, any further detention 
beyond the period without filing of a challan by the investigating 
agency would be a subterfuge and would not be in accordance with 
law and in conformity with the provisions of the Criminal Procedure 
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Code, and as such, could be violative of Article 21 of the 
Constitution.” 
17.1. Article 21 of the Constitution of India provides that “no person 


shall be deprived of his life or personal liberty except according to 
procedure established by law”. It has been settled by a Constitution 
Bench of this Court in Maneka Gandhi v. Union of India [Maneka 
Gandhi v. Union of India, (1978) 1 SCC 248] , that such a procedure 
cannot be arbitrary, unfair or unreasonable. The history of the enactment 
of Section 167(2) CrPC and the safeguard of “default bail” contained in 
the proviso thereto is intrinsically linked to Article 21 and is nothing but 
a legislative exposition of the constitutional safeguard that no person 
shall be detained except in accordance with rule of law. 


17.2. Under Section 167 of the Code of Criminal Procedure, 1898 
(“the 1898 Code”) which was in force prior to the enactment of the CrPC, 
the maximum period for which an accused could be remanded to custody, 
either police or judicial, was 15 days. However, since it was often 
unworkable to conclude complicated investigations within 15 days, a 
practice arose wherein investigating officers would file “preliminary 
charge-sheets” after the expiry of the remand period. The State would 
then request the Magistrate to postpone commencement of the trial and 
authorise further remand of the accused under Section 344 of the 1898 
Code till the time the investigation was completed and the final charge-
sheet was filed. The Law Commission of India in Report No. 14 
on Reforms of the Judicial Administration (Vol. II, 1948, pp. 758-760) 
pointed out that in many cases the accused were languishing for several 
months in custody without any final report being filed before the courts. 
It was also pointed out that there was conflict in judicial opinion as to 
whether the Magistrate was bound to release the accused if the police 
report was not filed within 15 days. 


17.3. Hence the Law Commission in Report No. 14 recommended the 
need for an appropriate provision specifically providing for continued 
remand after the expiry of 15 days, in a manner that “while meeting the 
needs of a full and proper investigation in cases of serious crime, will 
still safeguard the liberty of the person of the individual”. Further, that 
the legislature should prescribe a maximum time period beyond which no 
accused could be detained without filing of the police report before the 
Magistrate. It was pointed out that in England, even a person accused of 
grave offences such as treason could not be indefinitely detained in 
prison till commencement of the trial. 


17.4. The suggestion made in Report No. 14 was reiterated by the 
Law Commission in Report No. 41 on The Code of Criminal Procedure, 
1898 (Vol. I, 1969, pp. 76-77). The Law Commission re-emphasised the 
need to guard against the misuse of Section 344 of the 1898 Code by 
filing “preliminary reports” for remanding the accused beyond the 
statutory period prescribed under Section 167. It was pointed out that this 
could lead to serious abuse wherein “the arrested person can in this 
manner be kept in custody indefinitely while the investigation can go on 
in a leisurely manner”. Hence the Commission recommended fixing of a 
maximum time-limit of 60 days for remand. The Commission considered 
the reservation expressed earlier in Report No. 37 that such an extension 
may result in the 60-day period becoming a matter of routine. However, 
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faith was expressed that proper supervision by the superior courts would 
help circumvent the same. 


17.5. The suggestions made in Report No. 41 were taken note of and 
incorporated by the Central Government while drafting the Code of 
Criminal Procedure Bill in 1970. Ultimately, the 1898 Code was replaced 
by the present CrPC. The Statement of Objects and Reasons of the CrPC 
provides that the Government took the following important 
considerations into account while evaluating the recommendations of the 
Law Commission: 


“3. The recommendations of the Commission were examined 
carefully by the Government, keeping in view, among others, the 
following basic considerations: 


(i) an accused person should get a fair trial in accordance with 
the accepted principles of natural justice; 


(ii) every effort should be made to avoid delay in investigation 
and trial which is harmful not only to the individuals involved but 
also to society; and 


(iii) the procedure should not be complicated and should, to the 
utmost extent possible, ensure fair deal to the poorer sections of 
the community.” 


17.6. It was in this backdrop that Section 167(2) was enacted within 
the present day CrPC, providing for time-limits on the period of remand 
of the accused, proportionate to the seriousness of the offence committed, 
failing which the accused acquires the indefeasible right to bail. As is 
evident from the recommendations of the Law Commission mentioned 
supra, the intent of the legislature was to balance the need for sufficient 
time-limits to complete the investigation with the need to protect the civil 
liberties of the accused. Section 167(2) provides for a clear mandate that 
the investigative agency must collect the required evidence within the 
prescribed time period, failing which the accused can no longer be 
detained. This ensures that the investigating officers are compelled to act 
swiftly and efficiently without misusing the prospect of further remand. 
This also ensures that the court takes cognizance of the case without any 
undue delay from the date of giving information of the offence, so that 
society at large does not lose faith and develop cynicism towards the 
criminal justice system. 


17.7. Therefore, as mentioned supra, Section 167(2) is integrally 
linked to the constitutional commitment under Article 21 promising 
protection of life and personal liberty against unlawful and arbitrary 
detention, and must be interpreted in a manner which serves this purpose. 
In this regard we find it useful to refer to the decision of the three-Judge 
Bench of this Court in Rakesh Kumar Paul v. State of Assam [Rakesh 
Kumar Paul v. State of Assam, (2017) 15 SCC 67 : (2018) 1 SCC (Cri) 
401] , which laid down certain seminal principles as to the interpretation 
of Section 167(2) CrPC though the questions of law involved were 
somewhat different from the present case. The questions before the three-
Judge Bench in Rakesh Kumar Paul [Rakesh Kumar Paul v. State of 
Assam, (2017) 15 SCC 67 : (2018) 1 SCC (Cri) 401] were whether, 
firstly, the 90-day remand extension under Section 167(2)(a)(i) would be 
applicable in respect of offences where the maximum period of 
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imprisonment was 10 years, though the minimum period was less than 10 
years. Secondly, whether the application for bail filed by the accused 
could be construed as an application for default bail, even though the 
expiry of the statutory period under Section 167(2) had not been 
specifically pleaded as a ground for bail. The majority opinion held that 
the 90-day limit is only available in respect of offences where 
a minimum ten year' imprisonment period is stipulated, and that the oral 
arguments for default bail made by the counsel for the accused before the 
High Court would suffice in lieu of a written application. This was based 
on the reasoning that the court should not be too technical in matters of 
personal liberty. Madan B. Lokur, J. in his majority opinion, pertinently 
observed as follows : (SCC pp. 95-96 & 99, paras 29, 32 & 41) 


“29. Notwithstanding this, the basic legislative intent of 
completing investigations within twenty-four hours and also within an 
otherwise time-bound period remains unchanged, even though that 
period has been extended over the years. This is an indication that in 
addition to giving adequate time to complete investigations, the 
legislature has also and always put a premium on personal liberty 
and has always felt that it would be unfair to an accused to remain in 
custody for a prolonged or indefinite period. It is for this reason and 
also to hold the investigating agency accountable that time-limits 
have been laid down by the legislature. … 


*** 
32. … Such views and opinions over a prolonged period have 


prompted the legislature for more than a century to ensure expeditious 
conclusion of investigations so that an accused person is not 
unnecessarily deprived of his or her personal liberty by remaining in 
prolonged custody for an offence that he or she might not even have 
committed. In our opinion, the entire debate before us must also be 
looked at from the point of view of expeditious conclusion of 
investigations and from the angle of personal liberty and not from a 
purely dictionary or textual perspective as canvassed by the learned 
counsel for the State. 


*** 
41. We take this view keeping in mind that in matters of personal 


liberty and Article 21 of the Constitution, it is not always advisable to 
be formalistic or technical. The history of the personal liberty 
jurisprudence of this Court and other constitutional courts includes 
petitions for a writ of habeas corpus and for other writs being 
entertained even on the basis of a letter addressed to the Chief Justice 
or the Court.” 


(emphasis supplied) 
Therefore, the courts cannot adopt a rigid or formalistic approach whilst 
considering any issue that touches upon the rights contained in Article 
21.” 


 


16. Learned counsel for the applicant argued that since 


the majority opinion in the case of Rakesh Kumar Paul 
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(supra) was affirmed in the case of M. Ravindran 


(supra) the period of 90 days limit is only available in 


respect of the offences where a minimum ten years 


imprisonment period is stipulated. 


 
17. Learned counsel for the applicant, apart from this, 


also placed reliance upon a judgment of Hon’ble 


Supreme Court in the case of Satender Kumar Antil 


Vs. Central Bureau of Investigation and another, 


2022 (10) SCC 51. He submits that the judgment 


rendered by the Hon’ble Supreme Court in the case of 


M. Ravindran (supra) was also followed and hence still 


holds a good law.  


 


18. He submits that since the majority opinion in the 


case of Rakesh Kumar Paul (supra) was affirmed in the 


case of M. Ravindran (supra), which was further 


followed in the case of Satender Kumar Antil (supra) 


and hence as per the majority opinion, the 90 days limit 


would only available in respect of the offences where a 


ten years’ imprisonment period is stipulated.  


 
19. By giving reference of aforesaid judgments, 


learned counsel for the applicant submitted that since 


for the offences punishable under Section 467 IPC, the 


minimum sentence is not prescribed, therefore, in view 


of the majority opinion in the case of Rakesh Kumar 


Paul (supra), the 60 days limit is available for 


submission of the chargesheet failing which the 


applicant is entitled for default bail. 
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20. In addition to the aforesaid judgments, some more 


judgments have also been placed by the learned counsel 


for the applicant, rendered by the coordinate Bench of 


this Court and it is necessary to give reference of all 


those judgments. The first one is in the First Bail 


Application No. 869 of 2019, decided by the 


coordinate Bench of this Court on 09.05.2019; another 


one is in the First Bail Application No. 367 of 2019, 


decided on 12.04.2019 and the third one is in the 


Second Bail Application No. 170 of 2021 decided on 


03.03.2022. 


 
21. I also perused all these judgments passed by the 


coordinate Bench of this Court, wherein the accused was 


enlarged on bail.  


 


22. In all these judgments, the reference of the 


judgment rendered in the case of Rakesh Kumar Paul 


(supra) as well as the views expressed by the Hon’ble 


Supreme Court in the case of Rajeev Chaudhary (supra) 


were also given; however, on perusal of these orders, it 


appears that there is no any discussion and, what it 


reveals from these orders, which has been rightly 


pointed out by the learned AGA for the State that in 


these cases, the State Counsel concedes that the 


applicant is entitled for default bail since the accused is 


in custody for more than 60 days but the chargesheet 


has not been filed.  


 
23. These judgments, as relied by the learned counsel 


for the applicant may be of a persuasive value, but is 
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having no binding effect since there is no any 


discussion. It is necessary to give reference of the 


orders passed by the coordinate Bench of this Court, 


particularly in First Bail Application No. 367 of 2019 and 


the relevant paras are necessary to be extracted herein, 


in order to demonstrate that there is no any discussion 


whether the minimum sentence would be the criteria for 


entitlement of default bail.  
“5.  In support of his contention learned counsel for the 
applicant has placed reliance on the principles of law as laid down 
in the case of Rakesh Kumar Paul Vs. State of Assam, (2017) 15 SCC 
67. In the case of Rakesh Kumar Paul (Supra) in a similarly situated 
case, during pendency of regular bail, oral arguments with regard 
to default bail were made in the High Court but bail was rejected. 
Hon’ble Supreme Court while interpreting the provisions, inter-alia 
accepted the earlier view as expressed in the case of Rajeev 
Chaudhary Vs. State (NCT of Delhi), (2001) 5 SCC 34, in which, it 
was held that the words “not less than” in clause (i) would mean 
that imprisonment should be ten years or more and would cover 
only those offences for which punishment of imprisonment could 
be for a clear period of ten years or more.  
 
6.  Learned State counsel concedes that the applicant is 
entitled to ‘default bail’ because the accused has been in custody 
for more than 60 days. On 12.03.2019, the charge-sheet was not 
filed in the case. The applicant is in custody under Sections 379, 
420, 467, 468, 471, 411 and 120-B of I.P.C and Section 66 of the 
Information Technology Act, 2000.  
 
7.  The applicant is in custody for offences for which 
punishment of imprisonment is not for a clear period of ten years 
or more. The applicant was arrested on 21.12.2018. Till 12.03.2019 
the charge-sheet was not filed in the case. Therefore, in view of the 
Rakesh Kumar Paul (Supra) the applicant is entitled for ‘default 
bail’.  
 
8.  Since, charge-sheet has not been filed within 60 days from 
the date of arrest of the applicant; therefore, applicant is enlarged 
on bail under Sections 167 (2) (a) sub-clause (ii).” 


 


24. This Court have full regards with the judgment 


rendered by the coordinate Bench of this Court, but the 


crucial issue, which is required to be discussed here is, 
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that for the grant of “default bail” whether “minimum” 


sentence will be taken into consideration or the 


“maximum”. Since there is no any discussion on this, 


therefore, without expressing any opinion on the 


judgments passed by the coordinate Bench of this Court, 


this Court is of the view that, these judgments have no 


persuasive value. 


 
25. Mr. Pratiroop Pandey, learned AGA for the State 


vehemently opposed the contention raised by the 


learned counsel for the applicant and interestingly he 


also placed reliance on the judgment rendered by the 


Hon’ble Supreme Court in the case of Rakesh Kumar 


Paul (supra) and he has pointed out para 84.2 and 


84.3 of the said judgment, which are being reproduced 


herein as under:- 


“84.2. Section 167(2)(a)(i) of the Code is applicable only in cases where 
the accused is charged with (a) offences punishable with death and any 
lower sentence; (b) offences punishable with life imprisonment and any 
lower sentence; and (c) offences punishable with minimum sentence of 10 
years. 
 
84.3. In all cases where the minimum sentence is less than 10 years but the 
maximum sentence is not death or life imprisonment then Section 
167(2)(a)(ii) will apply and the accused will be entitled to grant of “default 
bail” after 60 days in case charge-sheet is not filed.” 


 
 
26. In addition to this, he also placed reliance in one of 


the judgment rendered by the Bombay High Court in the 


case of Abdul Salim Shaikh (Siddique) and another 


Vs. State of Maharashtra, decided on 07.10.2013 


passed in Criminal Bail Application No. 1118 of 


2013, which is particularly in reference to Section 467 


IPC. Para 9, 13 and 21 of the said judgment appear to 
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be relevant and therefore, the same are being 


reproduced herein as under:- 
“9.  Mr. Memon relied upon the decision of the Supreme Court of 
India in the case of "Rajeev Chaudhary V/s State of Delhi (AIR 2001 
SC 3369), wherein the question as to what would be the maximum 
period of detention pending investigation with respect to an offence 
punishable under section 386 of IPC fell for consideration of Their 
Lordships. Section 386 of the IPC provides that the offender 'shall be 
punished for imprisonment for a term which may extend to 10 years 
and shall also be liable to fine.' Their Lordship considered as to how 
the term 'not less than 10 years' appearing in sub-section (i) of clause 
(a) of the first proviso to Section 167(2) is to be construed and held, 
inter alia, that clause (i) of sub-clause (a) of the proviso to section 
167(2) would be applicable to an offence punishable (i) with death; 
(2) imprisonment for life; and (3) imprisonment for a term not less 
than 10 years; and that, it would not cover the case of an offence for 
which punishment could be of imprisonment for less than 10 years. In 
other words, it was held that the expression 'not less than' occurring in 
the aforesaid sub- clause (i) would mean that imprisonment for that 
particular offence should be 10 years or more. The offence punishable 
under section  386 of IPC was held to be governed by sub-clause (ii) 
of clause (a) of the first proviso to section 167(2). 
 
13. Indeed, section 467 of IPC provides for a punishment of 
imprisonment for life with respect to an offence mentioned 
thereunder. It cannot, therefore, be disputed that in case of an 
investigation into an offence of forgery of valuable security, made 
punishable under section 467 of IPC, the maximum period for which 
detention pending investigation can be authorized under section 167 
(2) of the Code, would be of 90 days. 


21. As a result of the aforesaid discussion, I hold that, as in this case, 
the investigation related to offences at least one of which was 
punishable with imprisonment for life, sub-clause (i) of clause (a) of 
the first proviso to section 167 of the Code applied. It, therefore, 
follows that detention of the applicants could be authorized for a 
period upto 90 days under the said section. The applicants, therefore, 
were not entitled to be released on bail, after the expiry of a period of 
60 days of detention on the ground that the investigation had not been 
completed. 


 
27. Mr. Pratiroop Pandey, learned AGA for the State 


submits that Section 167(2)(a)(i) of CrPC is very clear 


and there is no doubt on this. He submits that 90 day is 


the limit in the case in hand for submission of the 



https://indiankanoon.org/doc/1183069/

https://indiankanoon.org/doc/1183069/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1985627/

https://indiankanoon.org/doc/1985627/
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chargesheet and the argument as advanced by the 


learned counsel for the applicant is misconceived. 


 
28. He submits that the arguments, as advanced by 


the learned counsel for the applicant are also not 


acceptable that the majority opinion in the case of 


Rakesh Kumar Paul (supra) held that the test for 


entitlement of default bail would be a minimum 


sentence. He submits that learned counsel for the 


applicant misunderstood the said view. 


 
29. Apart from this, he submits that even in the case of 


M. Ravindran (supra), the majority opinion in the case 


of Rakesh Kumar Paul (supra), only the reference has 


been given, but ultimately what would be the test for 


entitlement of default bail, there is no any such 


observation.  


 


30. Mr. Pratiroop Pandey, learned AGA for the State 


submits that on plain reading of Section 167(2)(a)(i) of 


CrPC with Section 467 of IPC, it is very much clear that 


for the offence punishable under Section 467 of IPC, the 


period 90 days would be the limit for filing the 


chargesheet. 


 
31. In reference to the order passed by the coordinate 


Bench of this Court, Mr. Pandey, learned AGA submits 


that on the issue, as raised in this Application, there is 


no any discussion at all and since the State Counsel 


concedes, therefore, the coordinate Bench of this Court 


enlarged the accused on bail. 
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32. He submits that there is no any question for raising 


any doubt on the mandate of Section 167(2)(a)(i) of 


CrPC and here, since for the offences punishable under 


Section 467 IPC, there is a maximum sentence of life, 


therefore, the limit would be 90 days for filing 


chargesheet. 


 
33. Learned AGA for the State also placed reliance on 


two other judgments of the coordinate Bench of this 


Court, one is in Criminal Miscellaneous Application No. 


1848 of 2023, Randeep Singh Randhawa Vs. State of 


Uttarakhand and Another, decided on 19.10.2023, 


preferred under Section 482 CrPC and, another one is in 


the First Bail Application No. 1102 of 2019, Qazi 


Mohammed Nooruddin Vs. State of Uttarakhand, 


decided on 31.05.2019 and surprisingly, in both the 


cases, Mr. Aditya Singh, Advocate, was the counsel for 


the applicants. 


 
34. The case of Randeep Singh Randhawa (supra), 


was pertaining to offence punishable under Section 395 


IPC, which is punishable with life imprisonment and the 


case of Qazi Mohammed Nooruddin (supra) 


pertaining to the offence punishable under Section 409 


IPC which is also punishable with imprisonment for life 


or imprisonment for a term which may be extended to 


10 years. 


 
35. Here, in the present case, the applicant, who is 


seeking bail for the offence punishable under Sections 


420, 467, 468, 471 read with Section 120B of IPC and 
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on perusal of Section 467 IPC, the maximum sentence is 


with imprisonment for life or with imprisonment of either 


description for a term which may extend to 10 years and 


shall also be liable to fine and therefore, in view of 


Section 167(2)(i)(a) CrPC, the maximum limit for the 


said offence would be 90 days. Thus, the argument as 


advanced by the learned counsel for the applicant is not 


acceptable and is outrightly rejected.  


 


36. Consequently, the instant Bail Application, wherein 


the present applicant is seeking default bail is also 


hereby rejected. 


 
37. Before parting, it also needs to be discussed that 


since this Court have not touched the merit of the case, 


the accused/applicant will be at liberty to file a regular 


bail application on the merit of the case. 


 


 


___________________________ 
Rakesh Thapliyal, J. 


Dt: 10.09.2024 
Mahinder/ 
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Hon’ble Pankaj Purohit, J. (Oral)    


 


1.  Heard learned counsels for the parties.  


2.  State has filed this government appeal No. 


229/2007 against the judgment and order dated 


28.10.2003 passed by Learned Additional Sessions 


Judge/FTC-IV, District Haridwar in Case Crime No.264 


of 2001 [S.T. No. 21/2002] (State vs. Upendra @ Nitu) 


whereby the respondent-Upendra @ Nitu has been 


acquitted of the offences punishable under Sections 25 


and 27 of Arms Act. 


3.  State has also preferred G.A. No. 32/2009 


challenging the acquittal of respondents under Sections 


307/34 and 411 of Indian Penal Code in S.T. No. 19 of 


2002 (Case Crime No. 262 of 2001). During pendency of 
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appeal, respondent no.1-Harendra @ Raj died, hence 


appeal qua respondent no.1 was abated vide this Court’s 


order dated 01/12/2023. 


4.  The facts of the case in brief are that on 


30/05/2001 at around 05:00 PM, one of the informers 


informed the police that dreaded criminal Jitendra, who 


himself was in jail, has sent four of his men to kill a 


contractor. He also informed that they are coming in a 


yellow Santro car bearing registration number DL 6 CG 


2578 and are also carrying weapons. He informed that 


they are presently in Haridwar. On receiving this 


information the police party reached the place the 


informer had told them and waited there hiding in the 


bushes. As soon as they saw a yellow Santro car coming 


from Bilkeshwar colony, they stopped the car. Four 


persons were seated in the car and as soon as the police 


personnel tried to come closer to the car they started 


firing upon them. Somehow the police personnel 


managed to save themselves and arrested all the 


persons who were in the car. The accused persons told 


their names as Harendra @ Raj, Upendra @ Nitu, 


Dharmendra @ Kanchu and Deepak @ Bharat. The 


accused persons further informed that the car in which 


they were travelling was stolen by a person named 


Dhoom Singh. On the basis of above information, the 


case was registered on 30/05/2001 at police station 


Kotwali Nagar, District Haridwar under Sections 307/34 


and 411 of Indian Penal Code against all the accused 


and under Sections 25 and 27 of Arms Act against 


Upendra@ Nitu and Harendra@ Raj. 


5.  The investigation officer conducted 


investigation of the case, recorded the statement of the 


witnesses and after inspecting the place of occurrence, 


prepared the site plan, inquest and on completion of 
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investigation submitted a charge sheet under Sections 


307/34 and 411 of Indian Penal Code against all the 


accused and under Sections 25 and 27 of Arms Act 


against Upendra @ Nitu and Harendra @ Raj. The 


cognizance was taken against the accused/respondents 


and the case was committed to Learned Additional 


Sessions Judge for trial. 


6.  The charges were framed against the 


accused/respondents under Sections 307/34 and 411 of 


Indian Penal Code against all the accused and under 


Sections 25 and 27 Arms Act against Upendra and 


Harendra which they denied and claimed to be tried.  


7.  As many as four witnesses were produced by 


the prosecution to prove its case against the accused. 


They are PW-1 Inspector Ajay Kumar, PW-2 S.I. Sanjay 


Chauhan, PW-3 Kashivishwanath Tyagi, PW-4 Head 


Constable Rishi Kumar and documentary evidence was 


also proved and exhibited by the prosecution witnesses.  


8.  Thereafter, the statements of accused/ 


respondents were recorded under Section 313 Cr.P.C., in 


which, the accused persons stated the prosecution case 


to be false and stated that they were innocent but did 


not give any evidence in defence. 


9.  The trial court on conclusion of trial found 


that the prosecution could not prove the case against 


the accused/respondents beyond all reasonable doubt 


and it accordingly proceeded to acquit the 


accused/respondents as mentioned in Para 2 and Para 3 


of this judgment. Hence, these two government appeals. 


10.  PW-1 Inspector Ajay Kumar reiterated the 


version of the FIR and stated that on that evening he 


along with S.I. R.B. Chamola, S.I. Sanjay Chauhan, 


Head Constable Yogendra Singh and Constable Rampal 
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were waiting for the yellow Santro car on the basis of 


information received at around 5:00 PM from one of the 


informers. Upon arriving at the place of incident, they 


stopped a yellow Santro car coming from Bilkeshwar 


colony. Four persons were seated in the car and as soon 


as they tried to go close to the car the accused persons 


started firing towards them. They somehow managed to 


arrest all the accused persons and recovered weapons 


from two of them. He further stated that despite trying 


no person from public was ready to become a witness 


because of fear of criminals. He also informed that the 


place of incident was an isolated road.  


11.  PW-2 S.I. Sanjay Chauhan on oath stated that 


at 5:00 PM he along with fellow police personnel was 


waiting for the yellow Santro car as per the information 


received. As soon as they saw the car coming they tried 


to go near the car. On seeing this, the accused persons 


started screaming that these are police personnel, kill 


them or we will get caught. He supported the case of 


prosecution in entirety 


12.  PW-3 Kashivishwanath Tyagi was the 


investigating officer of the case. He on oath stated that 


the complainant was the S.H.O of their police station. He 


stated that he was the one who prepared the site map. 


He further stated that he was not informed about the 


direction from which the police party reached the place 


and also regarding the fact that where was the 


government gypsy parked. Therefore, he has not 


mentioned it in the site map. 


13.  PW-4 Head Constable Rishi Kumar who wrote 


the FIR deposed on oath that there has been some 


overwriting in the chick FIR but he has not signed the 


places in which there was overwriting. 







 
2024:UHC:6078 


5 
 


14.  Accordingly, the trial court came to the 


conclusion that the prosecution failed to prove its case 


against the accused/respondents beyond all reasonable 


doubt as the statements of all the prosecution witnesses 


are highly contradictory for example PW-1 Ajay Kumar 


states that the information was received at 5:00 PM and 


they reached the place of incident from north direction. 


He also stated that during the documentation work the 


accused were sitting on the road. On the contrary, PW-2 


Sanjay Chauhan states that they were already present at 


the place of incident at 5:00 PM and came from west 


direction while the Santro car came from north 


direction. He also told that during the documentation 


work the accuse persons were sitting in the car. These 


contradictions make it highly impossible that both the 


witnesses were present at the same time at the place of 


incident There are also anomalies to the fact that 


Mahendra Singh’s house is near the place of incident or 


not. These were the reasons the trial court came to the 


conclusion that the prosecution has failed to prove the 


guilt of the accused persons beyond reasonable doubt 


and accordingly acquitted the accused persons. 


15.  Hon’ble Apex Court in the case of 


Chandrappa & Ors. v. State of Karnataka reported in 


(2007) 4 SCC 415 laid down general principles 


regarding powers of the appellate court while dealing 


with an appeal against an order of acquittal, which are 


as follows: 


i. An appellate court has full power to review, 


reappreciate and reconsider the evidence upon 


which the order of acquittal is founded. 


ii. The Code of Criminal Procedure, 1973 puts no 


limitation, restriction or condition on exercise of 


such power and an appellate court on the evidence 
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before it may reach its own conclusion, both on 


questions of fact and of law. 


iii. Various expressions, such as, “substantial and 


compelling reasons”, “good and sufficient grounds”, 


“very strong circumstances”, “distorted 


conclusions”, “glaring mistakes”, etc. are not 


intended to curtail extensive powers of an appellate 


court in an appeal against acquittal. Such 


phraseologies are more in the nature of “flourishes 


of language” to emphasise the reluctance of an 


appellate court to interfere with acquittal than to 


curtail the power of the court to review the evidence 


and to come to its own conclusion. 


iv. An appellate court, however, must bear in mind 


that in case of acquittal, there is double 


presumption in favour of the accused. Firstly, the 


presumption of innocence is available to him under 


the fundamental principle of criminal 


jurisprudence that every person shall be presumed 


to be innocent unless he is proved guilty by a 


competent court of law. Secondly, the accused 


having secured his acquittal, the presumption of 


his innocence is further reinforced, reaffirmed and 


strengthened by the trial court. 


v. If two reasonable conclusions are possible on the 


basis of the evidence on record, the appellate court 


should not disturb the finding of acquittal recorded 


by the trial court. 


 


16.  Having heard learned counsel for the parties 


and on perusal of the record, this Court is of the view 


that the prosecution failed to discharge its onus to the 


hilt. I am in full agreement with the findings recorded by 


the trial court. Nothing substantial could be argued by 
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learned State Counsel so as to warrant any interference 


in the judgment passed by trial court. By acquittal the 


presumption of innocence of the respondents got further 


reinforced. No substantial and compelling reasons could 


be asserted by the learned State Counsel, which could 


warrant interference in the well-reason judgment of 


acquittal recorded by the learned trial court. 


17.  Accordingly, both the Government Appeals are 


dismissed. 


18.  Let the LCR be sent back to the trial court for 


consignment. 


 
 


 (Pankaj Purohit, J.)               
                                      22.08.2024 
PN 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


NOTIFICATION 
 


DATED: NAINITAL: JULY 11, 2024 
 


No.271/UHC/Admin.A-2/2024 


Ms. Vibha Yadav, Principal Magistrate, Juvenile Justice Board Haridwar is posted as 2nd 


Additional Civil Judge (Sr. Div.), Haridwar vice Shri Anoop Singh.  


No.272/UHC/Admin.A-2/2024 


Shri Nadeem Ahmad, 5th Additional Civil Judge (Sr. Div.), Udham Singh Nagar is posted as 


4th Additional Civil Judge (Sr. Div.), Udham Singh Nagar, in the vacant Court.  


No.273/UHC/Admin.A-2/2024 


Shri Anoop Singh, 2nd Additional Civil Judge (Sr. Div.), Haridwar is posted as 3rd Additional 


Civil Judge (Sr. Div.), Haridwar in the vacant Court.  


He shall remain attached with Hon’ble High Court of Uttarakhand as OSD/CPC. 


No.274/UHC/Admin.A-2/2024 


Ms. Shama Parveen, Principal Magistrate, Juvenile Justice Board, Udham Singh Nagar is 


posted as 5th Additional Civil Judge (Sr.Div.), Udham Singh Nagar vice Shri Nadeem Ahmad.  


No.275/UHC/Admin.A-2/2024 


Ms. Shikha Bhandari, Civil Judge (Jr. Div.), Udham Singh Nagar is posted as Principal 


Magistrate 1st Class, Juvenile Justice Board, Udham Singh Nagar vice Ms. Shama Parveen.   


No.276/UHC/Admin.A-2/2024 


Shri Rizwan Ansari, 1st Additional Civil Judge (Jr. Div.), Udham Singh Nagar is posted as 


Civil Judge (Jr. Div.), Udham Singh Nagar vice Ms. Shikha Bhandari.  


No.277/UHC/Admin.A-2/2024 


Ms. Kanchan Chaudhary, Civil Judge (Jr. Div.), Haridwar is posted as Principal Magistrate, 


Juvenile Justice Board, Haridwar vice Ms. Vibha Yadav.  


No.278/UHC/Admin.A-2/2024 


Shri Shambhu Nath Singh Sethwal, 2nd Additional Civil Judge (Jr. Div.), Udham Singh 


Nagar is posted as 1st Additional Civil Judge (Jr. Div.), Udham Singh Nagar vice Shri Rizwan 


Ansari.  


No.279/UHC/Admin.A-2/2024 


Ms. Anju, 1st Additional Civil Judge (Jr. Div.), Haridwar is posted as Civil Judge (Jr. Div.), 


Haridwar, vice Ms. Kanchan Chaudhary.  


No.280/UHC/Admin.A-2/2024 


Ms. Sneha Narang, 2nd Additional Civil Judge (Jr. Div.), Haridwar is posted as 1st Additional 


Civil Judge (Jr. Div.), Haridwar, vice Ms. Anju.  


                                                                                                                          P.T.O. 


UHC/Admin.A-II/Transfer-Posting/2024 
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No.281/UHC/Admin.A-2/2024  


Shri Anoop Singh Bhakuni, 4th Additional Civil Judge (Jr. Div.), Haridwar is posted as 2nd 


Additional Civil Judge (Jr. Div.), Haridwar, vice Ms. Sneha Narang. 


No.282/UHC/Admin.A-2/2024 


Ms. Hina Kausar, 4th Additional Civil Judge (Jr. Div.), Dehradun is posted as 3rd Additional 


Civil Judge (Jr. Div.), Dehradun in the vacant Court.  


No.283/UHC/Admin.A-2/2024 


Ms. Nancy Chhabra, 5th Additional Civil Judge (Jr. Div.), Dehradun is posted as 4th 


Additional Civil Judge (Jr. Div.), Dehradun vice Ms. Hina Kausar.  


No.284/UHC/Admin.A-2/2024 


Ms. Sonam Rawat, Judicial Magistrate-IV, Dehradun is posted as Judicial Magistrate-III, 


Dehradun in the vacant Court.  


No.285/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Shri Vishal Thakur is posted as 2nd Additional Civil Judge (Jr. Div.), Haldwani, 


District Nainital in the vacant Court.  


No.286/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Srishti Baniyal is posted as 5th Additional Civil Judge (Jr. Div.), Dehradun 


vice Ms. Nancy Chhabra.  


No.287/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Shree Yogeesh Gupta is posted as Civil Judge (Jr. Div.), Barkot, District 


Uttarkashi.  


Civil Judge (Jr. Div.), Purola, District Uttarkashi is directed to hold Camp Court at Barkot, District 


Uttarkashi for a week in a month until Shri Yogeesh Gupta completes his foundation training or till further 


orders, whichever is earlier.  


No.288/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Pragya Tiwari is posted as Judicial Magistrate-IV, Dehradun vice Ms. 


Sonam Rawat.  


No.289/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Perminder Kaur is posted as Civil Judge (Jr. Div.), Dhumakot, District 


Pauri Garhwal in the vacant Court.  


Civil Judge (Jr. Div.), Lansdowne, District Pauri Garhwal is directed to hold Camp Court at 


Dhumakot, District Pauri Garhwal for 02 days in a month until Ms. Perminder Kaur completes her foundation 


training or till further orders, whichever is earlier.                                                                                   P.T.O. 
UHC/Admin.A-II/Transfer-Posting/2024 







                                                                                                                                                                Page 3 of 5 


 


No.290/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Priya Agrawal is posted as Special Judicial Magistrate (CBI), Dehradun in 


the vacant Court.  


No.291/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Anubhuti Goel is posted as Civil Judge (Jr. Div.), Dhari, District Nainital in 


the vacant Court.   


Civil Judge (Jr. Div.), Nainital shall hold Camp Court at Dhari District Nainital for 02 days in a month 


until Ms. Anubhuti Goel completes her foundation training or till further orders, whichever is earlier.  


No.292/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Asmita Chauhan is posted as Civil Judge (Jr. Div.), Pratap Nagar, District 


Tehri Garhwal in the vacant Court.  


Civil Judge (Jr. Div.), Tehri Garhwal is directed to hold Camp Court at Pratap Nagar, District Tehri 


Garhwal for 03 days in a month until Ms. Asmita Chauhan completes her foundation training or till further 


orders, whichever is earlier.   


No.293/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Gunjan Shishodia is posted as Civil Judge (Jr. Div.), Gairsain, District 


Chamoli in the vacant Court.  


Civil Judge (Jr. Div.), Karnprayag, District Chamoli shall hold Camp Court at Gairsain, District 


Chamoli for a week in a month until Ms. Gunjan Shishodia complete her foundation training or till further 


orders, whichever is earlier. 


No.294/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Shri Mohd. Wasiq is posted as Civil Judge (Jr. Div.), Pokhari, District Chamoli 


in the vacant Court.  


Civil Judge (Jr. Div.), Chamoli shall hold Camp Court at Pokhari, District Chamoli for 02 days in a 


month until Shri Mohd. Wasiq completes his foundation training or till further orders, whichever is earlier. 


No.295/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Kajal Rani is posted as Judicial Magistrate, Tanakpur, District 


Champawat in the vacant Court. 


No.296/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Neha is posted as Civil Judge (Jr. Div.), Satpuli, District Pauri Garhwal in 


the vacant Court.                                                                                                            P.T.O. 


UHC/Admin.A-II/Transfer-Posting/2024 
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No.297/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Ms. Dhanishta Arya is posted as 3rd Additional Civil Judge (Jr. Div.), Haridwar 


in the vacant Court.  


No.298/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Shri Akash Kumar is posted as Civil Judge (Jr. Div.), Chakrata, District 


Dehradun in the vacant Court.  


Civil Judge (Jr. Div.), Vikasnagar, District Dehradun shall hold Camp Court at Chakrata, District 


Dehradun for 03 days in a month until Shri Akas Kumar completes his foundation training or till further 


orders, whichever is earlier. 


No.299/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Shri Paritosh is posted as 2nd Additional Civil Judge (Jr. Div.), Udham Singh 


Nagar vice Shri Shambhu Nath Singh Sethwal. 


No.300/UHC/Admin.A-2/2024 


Pursuant to the Government Notification/Appointment No.217/XXX (4)/2024-04(2)/2018 


dated 8th July, 2024; Shri Jyoti Singh is posted as 4th Additional Civil Judge (Jr. Div.), Haridwar vice 


Shri Anoop Singh Bhakuni. 


All above orders shall come into force with immediate effect.  


By Order of Hon’ble the Chief Justice, 


 Sd/- 


     (Kahkasha Khan) 
                                                                                                                   Registrar General 


 
 


No.3781/UHC/Admin.A-2/Transfer-Posting./2024                                                                 Dated: July 11, 2024 


1. All the District Judges of the State Judiciary for information along-with the copy of the 
Notification/Appointment No.217/XXX(4)/2024-04(2)/2018 dated 8th July, 2024 of the Government of 
Uttarakhand, regarding appointment of the newly recruited candidates.  


Newly recruited officers who are being given posting on various stations of the State shall join 
their duties in the respective stations with immediate effect.  


After taking over charge, the newly recruited officers shall be given practical training by attaching 
them with Courts at District Headquarters as per programme prepared by the respective District 
Judges.                


                                                                                                                                         


During the practical training the officers will prepare notes of the training, which will be evaluated 
by the District Judges concerned and will be submitted to this Hon’ble Court with his/her 
comments.  


2. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information with the request 
to prepare/conduct Foundation Training Programme of the officers of 2022-Batch.  


3. Concerned newly recruited officer of Civil Judge (Jr. Div.) 2022-Batch, on addresses given in the 
enclosed appointment letter through Speed Post.  


Newly recruited officers shall take charge on the posts assigned to them at the earliest and they 
should note that their appointment to the post of Civil Judges (Jr. Div.)/Judicial Magistrates is 
purely temporary and they shall remain on probation for a period of two years or extended period 
of probation, as the case may be.  


4. P.P.S. of the Court with the request to place it before Hon’ble the Chief Justice.  


                    P.T.O. 
UHC/Admin.A-II/Transfer-Posting/2024 
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5. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


6. All the Registrars and OSD of the Court for information.  


7. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary, Personnel & Vigilance Section, Government of Uttarakhand, Dehradun for information. 


10. Deputy Registrar (Accounts) of the Court for information.  


11. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


12. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Haridwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.  


13. P.S. to Registrar General.  


14. Chief Treasury Officer (s), Chamoli, Champawat, Dehradun, Haridwar, Nainital, Pauri Garhwal, Tehri 
Garhwal, Udham Singh Nagar and Uttarkashi.  


15. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of 
the Court. 


16. Guard File/ Assistant concerned. 


                                               
        Assistant Registrar                                                                                                                                  


                                                                                                                                                           Admin.A-2 


UHC/Admin.A-II/Transfer-Posting/2024 
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HIGH COURT OF UTTARAKHAND, NAINITAL 
 


NOTIFICATION 
 


No.318/UHC/Admin.A-2/2024                                                Dated: Aug.02, 2024 
   


In exercise of powers conferred U/s 9(3) of “The Bhartiya Nagrik Suraksha 


Sanhita, 2023”, following Judicial Officers of the rank of Civil Judge (Jr. Div.), Batch-


2021 are hereby conferred with the powers of Judicial Magistrate 1st Class to 


exercise these powers within the districts where they remain posted: 


S.No. Name of the Officer 
1. Shri Anoop Singh Bhakuni 


2. Ms. Hina Kausar  


3. Ms. Nancy Chhabra  


4. Ms. Sonam Rawat  


5. Shri Abhishek Kumar Mishra  


6. Shri Jatin Mittal 


7. Shri Naveen Rana  


8. Ms. Tanya Middha 
                                                                                           


                                                                                      By Order of the Court, 
        Sd/- 


             (Sujeet Kumar) 
            Registrar  
                                                                                         For Registrar General 
 


No.4198/XVII-1/Admin.A-2/2021                                                Dated: Aug.02, 2024 
 


Copy forwarded to: - 
 


1. P.P.S. of the Court to place it before Hon’ble the Chief Justice.  
2. P.S. to Hon’ble Judges of this Hon’ble Court with the request to 


place the notification for kind perusal of Hon’ble Judges. 
3. All the District & Sessions Judges, Uttarakhand. 
4. Principal Judge, Family Court, Dehradun and all Judges, Family 


Courts of the State. 
5. Principal Secretary (Law)-cum-L.R., Government of Uttarakhand, 


Dehradun. 
6. Principal Secretary, Legislative and Parliamentary Affairs Govt. of 


Uttarakhand, Dehradun. 
7. Secretary, Personnel, Government of Uttarakhand, Dehradun. 
8. Director, Government Press, Uttarakhand, Industrial Area, 


Ramnagar, Roorkee-247667, District Hardwar for Publication of the 
Notification in the next issue of the Gazette of Uttarakhand and also 
to furnish copy of Gazette to this Court.  


9. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District  
Nainital.  


10. All the Registrars of High Court of Uttarakhand.  
11. Secretary, High Court Legal Services Committee. 
12. P.S. to Registrar General. 
13. Deputy Registrar (IT) High Court of Uttarakhand, Nainital for 


uploading it on the website of the High Court. 
14.  Guard File/Assistant concerned. 
 
 


                                                                       Assistant Registrar 
                                                                                          Admin.A-2 
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HIGH COURT OF UTTARAKHAND, NAINITAL 
 


NOTIFICATION 
 


No.319/UHC/Admin.A-2/2024                                                Dated: Aug.05, 2024 
   


In exercise of powers conferred by Sub Section (2) of Section 19 of “The 
Bengal, Agra and Assam Civil Courts Act, 1887 as amended upto date” [also 


applicable to the State of Uttarakhand], the High Court is pleased to direct that following 


officers of Civil Judge (Jr. Div.) Batch-2021, posted in the State of Uttarakhand shall 


have jurisdiction to try Civil Suits of pecuniary value not exceeding ` 3.00 Lakh: 


S.No. Name of the Officer 
1. Shri Anoop Singh Bhakuni 
2. Ms. Hina Kausar  
3. Ms. Nancy Chhabra 
4. Ms. Sonam Rawat  
5. Shri Abhishek Kumar Mishra 
6. Shri Jatin Mittal 
7. Shri Naveen Rana 
8. Ms. Tanya Middha 


 


                                                                                      By Order of the Court, 
           Sd/-        


                                                                                                 (Sujeet Kumar) 
                                                                                                       Registrar 
              For Registrar General 
 


No.4226/XVII-34/Admin.A-2/2004                                                Dated: Aug.05, 2024 
 


Copy forwarded to: - 
 


1. P.P.S. of the Court to place it before Hon’ble the Chief Justice.  
2. P.S. to Hon’ble Judges of this Hon’ble Court with the request to 


place the notification for kind perusal of Hon’ble Judges. 
3. All the District & Sessions Judges, Uttarakhand. 
4. Principal Judge, Family Court, Dehradun and all Judges, Family 


Courts of the State. 
5. Principal Secretary (Law)-cum-L.R., Government of Uttarakhand, 


Dehradun. 
6. Principal Secretary, Legislative and Parliamentary Affairs Govt. of 


Uttarakhand, Dehradun. 
7. Secretary, Personnel, Government of Uttarakhand, Dehradun. 
8. Director, Government Press, Uttarakhand, Industrial Area, 


Ramnagar, Roorkee-247667, District Hardwar for Publication of the 
Notification in the next issue of the Gazette of Uttarakhand and also 
to furnish copy of Gazette to this Court.  


9. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District  
Nainital.  


10. All the Registrars of High Court of Uttarakhand.  
11. Secretary, High Court Legal Services Committee. 
12. P.S. to Registrar General. 
13. Deputy Registrar (IT) High Court of Uttarakhand, Nainital for 


uploading it on the website of the High Court. 
14.  Guard File/Assistant concerned. 
 
 


                                                                       Assistant Registrar 
                                                                                          Admin.A-2 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: AUGUST 16, 2024 
 


No.324/UHC/Admin.A-2/2024  


Ms. Harshita Sharma, 3rd Additional Civil Judge (Jr. Div.), Kashipur, District Udham Singh Nagar 


is transferred and posted as Judicial Magistrate-III, Dehradun vice Ms. Sonam Rawat.  
Ms. Harshita Sharma will not be entitled to get Transfer Travelling Allowance. 


 
 No.325/UHC/Admin.A-2/2024  


Shri Ishank, Judicial Magistrate, Kotdwar, District Pauri Garhwal is transferred and posted as 3rd 


Additional Civil Judge (Jr. Div.), Dehradun vice Ms. Hina Kausar.    
Shri Ishank will not be entitled to get Transfer Travelling Allowance. 
 


No.326/UHC/Admin.A-2/2024  


Ms. Hina Kausar, 3rd Additional Civil Judge (Jr. Div.), Dehradun is posted as 4th Additional Civil 


Judge (Jr. Div.), Dehradun vice Ms. Nancy Chhabra.  
 


No.327/UHC/Admin.A-2/2024  


Ms. Nancy Chhabra, 4th Additional Civil Judge (Jr. Div.), Dehradun is posted as 5th Additional 


Civil Judge (Jr. Div.), Dehradun vice Ms. Srishti Baniyal.  


 
No.328/UHC/Admin.A-2/2024  


Ms. Sonam Rawat, Judicial Magistrate-III, Dehradun is posted as Judicial Magistrate-IV, 


Dehradun vice Ms. Pragya Tiwari.  


 
No.329/UHC/Admin.A-2/2024  


Ms. Srishti Baniyal, 5th Additional Civil Judge (Jr. Div.), Dehradun is transferred and posted as 


3rd Additional Civil Judge (Jr. Div.), Kashipur, District Udham Singh Nagar vice Ms. Harshita Sharma. 


 
No.330/UHC/Admin.A-2/2024  


Ms. Pragya Tiwari, Judicial Magistrate-IV, Dehradun is transferred and posted as Judicial 


Magistrate, Kotdwar, District Pauri Garhwal vice Shri Ishank.  
 


 


 Above orders shall come into force with immediate effect.  
 


By Order of Hon’ble the Chief Justice,  
                                                                                                                                                Sd/- 


(Kahkasha Khan) 
           Registrar General 


                                                                                                                                                             
No.4512/UHC/Admin.A-2/Transf.-Postings./2024                                                                 Dated: Aug.16, 2024 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble Judges. 


3. All the District Judges of the District Judiciary for information. 


4. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  
UHC/Admin.A-II/Transf-Posting/2024 
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7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, Dehradun for information and 
necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for Publication of the 
Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of Gazette to this Court.  


24. P.S. to Registrar General.  


25. Chief Treasury Officer (s), Dehradun, Pauri Garhwal and Udham Singh Nagar.   


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the Court. 


27. Guard File/ Assistant concerned. 


                                               
       Assistant Registrar                                                                                                                                  


                                                                                                                                                 Admin.A-2 


UHC/Admin.A-II/Transf-Posting/2024 








HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 


No.  331/UHC/Admin.A/2024             Dated: August  20th ,2024 


 


In supersession of Notification No. 322/UHC/Admin.A/2023 dated 


14.09.2023 and in terms of the sub-rule (1) of Rule 3 of “The Designation 


of Senior Advocate Rules, 2018”, Smt. Pushpa Joshi, Designated 


Senior Advocate of the Court is hereby nominated as a Member of the 


Permanent Committee under the Senior Advocates’ category for 


designation of Senior Advocates. 


The Term of Smt. Pushpa Joshi, Senior Advocate as Member of 


aforesaid Committee will be for a period of three years.   


  
        By Order of Hon’ble the Chief Justice, 


             
           Sd/-  


        Registrar General 
 


No.  4555/UHC/XI-a-1/Admin.A/2009       Dated: August 20th, 2024                                                              


Copy forwarded for information and necessary action to:  
  


1. Secretary General, Hon’ble Supreme Court of India, New Delhi. 
2. P.P.S. to Hon’ble the Chief Justice with request to place the Notification for kind 


perusal of Her Lordship.   
3. P.S./ P.A. to Hon’ble Judges with request to place the Notification for kind perusal 


of Hon’ble Judges.  
4. Advocate General, Government of Uttarakhand, Nainital. 
5. Secretary, Bar Council of Uttarakhand, Nainital. 
6. President, High Court Bar Association, Nainital.  
7. Smt. Pushpa Joshi, Senior Advocate of the Court.  
8. P.S./P.A. to Registrar General.   
9. All the Registrars of the Court.  
10.C.P.C./ O.S.D. of the Court. 
11.Secretary, HCLSC of the Court. 
12.Registrar (HC Cadre) of the Court. 
13.Deputy Registrar (I.T.) of the Court with request to upload the same on the 


Official website of High Court of Uttarakhand, Nainital.  
14.Director, Printing & Stationery, Government Press, Roorkee, District Hardwar, for 


publication of the Notification in the next Gazette of the Uttarakhand.  
15.Guard file.  


 
   By order, 


 
 
 


       Joint Registrar-I 
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HIGH COURT OF UTTARKHAND, AT NAINITAL 
 


NOTIFICATION 
 


No.  336/UHC/Admin.B/V-a-1/2024           Dated- 14/27.08.2024 


It is informed to all the Courts under the High Court of 


Uttarakhand and members of the Bar that, vide Judgment dated 


03.01.2024 passed in the matter of Civil Appeal Nos. 23-24 of 2024, in 


Special Leave to Appeal (C) Nos. 8575-8576 of 2023 titled as          


“The State of Uttar Pradesh & Ors. vs. Association of Retired Supreme 


Court and High Court Judges at Allahabad & Ors.”, Hon’ble the 


Supreme Court of India has formulated an SOP for personal 


appearance of Government officials in Court proceedings as given in 


‘Annexure-I’. 


The directions given in ‘Annexure-I’ is hereby brought to the 


notice of all concerned for compliance. 


 By the order of the Hon’ble Court 
 


 


   Sd/-     
                 (Kahkasha Khan) 


         Registrar General 
No.  4666/UHC/Admin.B/V-a-1/2024             Dated- 14/27 .08.2024 
Copy to: 
1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His 


Lordship’s kind perusal.  
2. All the P.Ss of Hon’ble Judges with the request to place it before His 


Lordship’s kind perusal. 
3. The Advocate General and Government Advocate/Chief Standing 


Counsel, Government of Uttarakhand. 
4. Additional Chief Standing Counsel, Uttar Pradesh. 
5. The Chief Secretary of Government of Uttarakhand.   
6. Principal Secretary Law-cum-L.R., Government of Uttarakhand, 


Dehradun for circulating it to all the Stakeholders. 
7. Principal Secretary, Home, Finance & Health, Government of 


Uttarakhand. 
8. All District Judges/Principal Judge/Judges, Family Courts. 
9. Director, Judicial and Legal Academy, Bhowali, Nainital. 
10. Member Secretary, UKSLSA, Nainital. 
11. All the Registrars/JRs/DRs/ARs/Section Officers of the Hon’ble 


Court. 
12. President/Secretary, High Court Bar Association, Nainital. 
13. Deputy Registrar (IT) with a request to upload the notification in 


official website of the Hon’ble High Court. 
14. Guard file. 


Sd/-     
                                                                              Registrar General 
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Standard Operating Procedure (SOP) on Personal Appearance of 
Government Officials in Court Proceedings 


This Standard Operating Procedure is applicable to all court 
proceedings involving the government in cases before the Supreme 
Court, High Courts and all other courts acting under their respective 
appellate and/or original jurisdiction or proceedings related to 
contempt of court.  
1. Personal presence pending adjudication of a dispute  


1.1 Based on the nature of the evidence taken on record, 
proceedings may broadly be classified into three categories:  


a. Evidence-based Adjudication: These proceedings 
involve evidence such as documents or oral statements. In 
these proceedings, a government official may be required to 
be physically present for testimony or to present relevant 
documents, Rules of procedure, such as the Code of Civil 
Procedure, 1908, or Criminal Procedure Code 1973, govern 
these proceedings.  
b. Summary Proceedings: These proceedings, often called 
summary proceedings, rely on affidavits, documents, or 
reports. They are typically governed by the Rules of the 
Court set by the High Court and principles of Natural 
Justice.  
c. Non-adversarial Proceedings: While hearing non 
adversarial proceedings, the court may require the presence 
of government officials to understand a complex policy or 
technical matter that the law officers of the government 
may not be able to address. 


1.2 Other than in cases falling under para 1.1 (a) above, if the 
issues can be addressed through affidavits and other documents, 
physical presence may not be necessary and should not be 
directed as a routine measure.  
1.3 The presence of a government official may be directed, inter 
alia, in cases where the court is prima facie satisfied that specific 
information is not being provided or is intentionally withheld, or 
if the correct position is being suppressed or misrepresented.  
1.4 The court should not direct the presence of an official solely 
because the official's stance in the affidavit differs from the 
court's view. In such cases, if the matter can be resolved based 
on existing records, it should be decided on merits accordingly. 
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2. Procedure prior to directing personal presence  


2.1 In exceptional cases wherein the in-person appearance of a 


government official is called for by the court, the court should 


allow as a first option, the officer to appear before it through 
video conferencing.  


2.2 The Invitation Link for VC appearance and viewing, as the 


case may be, must be sent by the Registry of the court to the 
given mobile no(s)/e-mail id(s) by SMS/email/WhatsApp of the 


concerned official at least one day before the scheduled hearing. 


2.3 When the personal presence of an official is directed, reasons 


should be recorded as to why such presence is required.  
2.4 Due notice for in-person appearance, giving sufficient time 


for such appearance, must be served in advance to the official. 


This would enable the official to come prepared and render due 
assistance to the court for proper adjudication of the matter for 


which they have been summoned.  


3. Procedure during the personal presence of government 
officials:  
In instances where the court directs the personal presence of an 


official or a party, the following procedures are recommended:  


3.l Scheduled Time Slot: The court should, to the extent 


possible, designate a specific time slot for addressing matters 
where the personal presence of an official or a party is mandated. 


3.2 The conduct of officials: Government officials participating 


in the proceedings need not stand throughout the hearing. 
Standing should be required only when the official is responding 


to or making statements in court.  


3.3 During the course of proceedings, oral remarks with the 


potential to humiliate the official should be avoided. 
3.4 The court must refrain from making comments on the 


physical appearance, educational background, or social standing 


of the official appearing before it. 


3.5 Courts must cultivate an environment of respect and 
professionalism. Comments on the dress of the official appearing 


before the court should be avoided unless there is a violation of 


the specified dress code applicable to their office. 
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 4. Time Period for compliance with judicial orders by the 
Government  


4.1 Ensuring compliance with judicial orders involving intricate 
policy matters necessitates navigating various levels of decision 
making by the Government. The court must consider these 
complexities before establishing specific timelines for compliance 
with its orders. The court should acknowledge and accommodate 
a reasonable time frame, as per the specifics of the case.  
4.2 If an order has already been passed, and the government 
seeks a revision of the specified timeframe, the court may 
entertain such requests and permit a revised, reasonable 
timeframe for the compliance of judicial orders, allowing for a 
hearing to consider modifications.  


5. Personal presence for enforcement/contempt of court 
proceedings  


5.1 The court should exercise caution and restraint when 
initiating contempt proceedings, ensuring a judicious and fair 
process.  
5.2 Preliminary Determination of Contempt: In a proceeding 
instituted for contempt by willful disobedience of its order, the 
court should ordinarily issue a notice to the alleged contemnor, 
seeking an explanation for their actions, instead of immediately 
directing personal presence.  
5.3 Notice and Subsequent Actions: Following the issuance of 
the notice, the court should carefully consider the response from 
the alleged contemnor. Based on their response or absence 
thereof, it should decide on the appropriate course of action. 
Depending on the severity of the allegation, the court may direct 
the personal presence of the contemnor.  
5.4 Procedure when personal presence is directed: In cases 
requiring the physical presence of a government official, it should 
provide advance notice for an in-person appearance, allowing 
ample time for preparation. However, the court should allow the 
officer as a first option, to appear before it through video 
conferencing.  
5.5 Addressing Non-Compliance: The court should evaluate 
instances of non-compliance, taking into account procedural 
delays or technical reasons. If the original order lacks a specified 
compliance timeframe, it should consider granting an 
appropriate extension to facilitate compliance.  







  
   


5 
 


5.6 When the order specifies a compliance deadline and 
difficulties arise, the court should permit the contemnor to 
submit an application for an extension or stay before the issuing 
court or the relevant appellate/higher court.  


                                         ************ 
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HIGH COURT OF UTTARKHAND, AT NAINITAL 
 
 


NOTIFICATION 
 


No. 337/UHC/Admin.B/V-a-5/2024      Dated- 14/27.08.2024 
 


Subject: Practice directions for Habeas Corpus Petitions or 
Petitions for police protection. 


 
   In compliance of Judgment dated 11.03.2024, 


passed by Hon’ble the Supreme Court in Criminal Appeal No. 


1730/2024, ‘Devu G. Nair vs. The State of Kerala and Others’, 


Hon’ble High Court of Uttarakhand is pleased to issue following 


guidelines/practice directions regarding Habeas Corpus petitions 


or petitions for police protection: 
 


a. Habeas corpus petitions and petitions for protection filed by a 


partner, friend or a natal family member must be given a 


priority in listing and hearing before the Court. A Court must 


avoid adjourning the matter, or delays in the disposal of the 


case;  


b. In evaluating the locus standi of a partner or friend, the Court 


must not make a roving enquiry into the precise nature of the 


relationship between the appellant and the person;  


c. The efforts must be to create an environment conducive for a 


free and uncoerced dialogue to ascertain the wishes of the 


corpus;  


d. The Court must ensure that the corpus is produced before the 


Court and given the opportunity to interact with the Judges 


in-person in chambers to ensure the privacy and safety of the 


detained or missing person. The Court must conduct in-


camera proceedings. The recording of the statement must be 


transcribed and the recording must be secured to ensure that 


it is not accessible to any other party; 
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e. The Court must ensure that wishes of the detained person is 


not unduly influenced by the Court, or the police, or the natal 


family during the course of the proceedings. In particular, the 


Court must ensure that the individual(s) alleged to be 


detaining the individual against their volition are not present 


in the same environment as the detained or missing person. 


Similarly, in petitions seeking police protection from the natal 


family of the parties, the family must not be placed in the 


same environment as the petitioners;  


f. Upon securing the environment and inviting the detained or 


missing person in chambers, the Court must make active 


efforts to put the detained or missing person at ease. The 


preferred name and pronouns of the detained or missing 


person may be asked. The person must be given a comfortable 


seating, access to drinking water and washroom. They must 


be allowed to take periodic breaks to collect themselves. The 


judge must adopt a friendly and compassionate demeanor and 


make all efforts to defuse any tension or discomfort. Courts 


must ensure that the detained or missing person faces no 


obstacles in being able to express their wishes to the Court; 


g. A Court while dealing with the detained or missing person may 


ascertain the age of the detained or missing person. However, 


the minority of the detained or missing person must not be 


used, at the threshold, to dismiss a habeas corpus petition 


against illegal detention by a natal family;  


h. The Judges must showcase sincere empathy and compassion 


for the case of the detained or missing person. Social morality 


laden with homophobic or transphobic views or any personal 


predilection of the judge or sympathy for the natal family must 


be eschewed. The court must ensure that the law is followed in 


ascertaining the free will of the detained or missing person; 
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i. If a detained or missing person expresses their wish to not go 


back to the alleged detainer or the natal family, then the 


person must be released immediately without any further 


delay;  


j. The Court must acknowledge that some intimate partners may 


face social stigma and a neutral stand of the law would be 


detrimental to the fundamental freedoms of the appellant. 


Therefore, a court while dealing with a petition for police 


protection by intimate partners on the grounds that they are a 


same sex, transgender, inter-faith or inter-caste couple must 


grant an ad-interim measure, such as immediately granting 


police protection to the petitioners, before establishing the 


threshold requirement of being at grave risk of violence and 


abuse. The protection granted to intimate partners must be 


with a view to maintain their privacy and dignity; 


k. The Court shall not pass any directions for counselling or 


parental care when the corpus is produced before the Court. 


The role of the Court is limited to ascertaining the will of the 


person. The Court must not adopt counselling as a means of 


changing the mind of the appellant, or the detained/missing 


person; 


l. The Judge during the interaction with the corpus to ascertain 


their views must not attempt to change or influence the 


admission of the sexual orientation or gender identity of the 


appellant or the corpus. The Court must act swiftly against 


any queerphobic, transphobic, or otherwise derogatory 


conduct or remark by the alleged detainers, court staff, or 


lawyers; and  


m. Sexual orientation and gender identity fall in a core zone of 


privacy of an individual. These identities are a matter of self-


identification and no stigma or moral judgment must be 
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imposed when dealing with cases involving parties from the 


LGBTQ+ community. Courts must exercise caution in passing 


any direction or making any comment which may be perceived 


as pejorative. 


   The above guidelines must be followed in letter and 


spirit as a mandatory minimum measure to secure the 


fundamental rights and dignity of intimate partners, and 


members of the LGBTQ+ communities in illegal detention. 


 
************ 


 


           By the order of the Hon’ble Court 
 


   Sd/-    
            (Kahkasha Khan) 


    Registrar General 
No.4667/UHC/Admin.B/V-a-5/2024       Dated-14/27.082024 
Copy to:  
1. P.P.S. to Hon’ble the Chief Justice with a request to place it before 


Hon’ble the Chief Justice for kind perusal. 
2. All P.Ss of Hon’ble Judges with the request to place it before His 


Lordship’s kind perusal. 
3. The Advocate General, Government of Uttarakhand. 
4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, 


Dehradun. 
5. Principal Secretary, Home, Government of Uttarakhand. 
6. Director General of Police, Uttarakhand. 
7. Director, Judicial and Legal Academy, Bhowali, Nainital. 
8. Member Secretary, UKSLSA, Nainital 
9. All the Registrars/JRs/DRs/ARs/Section Officers of the Hon’ble 


Court. 
10. The President/Secretary, High Court Bar Association, Nainital. 
11. Deputy Registrar (IT) with a request to upload the notification in 


official website of the Hon’ble High Court. 
12. Head Bench Secretary, with a request to circulate it to all Bench 


Secretary of the Court. 
13. Guard file.        Sd/- 
 


                                                                            Registrar General  
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


NOTIFICATION 


No. 338/UHC/ADMIN.B/v-a-2/2024                            Dated:14/27.08.2024 


Subject:- Listing of Bail Application arising out of same FIR. 


Pursuant to the observations made by the Hon’ble Supreme Court of 


India in Judgment dated 19th January, 2024 passed in Criminal Appeal No. 


303 of 2024 titled as “Kusha Duruka vs. The State of Odisha” arising out of 


SLP (Crl.) No. 12301 of 2023, the Hon’ble High Court of Uttarakhand is 


pleased to issue following directions in the matter of filing and hearing of the 


Bail Applications arising out of same FIR: 


1. Instructions for Learned Counsel/Parties 
 The following details shall mandatorily be mentioned in the 


application(s) filed for grant of bail U/s. 438 & 439 of Cr.P.C. arising out of 


the same F.I.R.: 


(a) Details and copies of order(s) passed in the earlier bail application(s) 


filed by the petitioner which have been already decided. 


(b) Details of any bail application(s) filed by the petitioner, which is          


pending either in any court, below the court in question or the higher court, 


and if none is pending, a clear statement to that effect has to be made. 


(c) Details of the bail application whether it is first, second or third and so 


on, below the cause title (in bold letters), for convenience of the court to 


appreciate the argument in that light and enables the next higher court to 


appreciate the arguments later. 


2. Instructions for Registry 
(a) At the time of institution of Bail Application, Institution Section will 


annex a report to the effect as to whether any Bail Application, filed by 


different accused in the same FIR is already decided or pending before this 


Hon’ble Court. If yes, mention the Bench Name, before whom, Bail 


Application of accused is pending or was disposed of/withdrawn/not pressed. 


(b) All bail applications filed by the different accused in the same FIR 


should be listed before the same Bench. Meaning thereby, in case, a bail 


application filed by different accused in the same FIR/ case crime is disposed 
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by one Bench, the fresh/pending Bail Application of the other co-accused be 


listed before the same Bench. In case all the previous Bail Applications of the 


co-accused have been disposed of by different Benches, including the bench 


already having the Roster of the fresh or pending Bail Application of the co-


accused, the Bail Applications shall be listed as per the Roster. 


(c) The Registry shall annex a report generated from the Case Information   


System about decided or pending bail application(s) in the crime case in 


question. The same system shall be followed even in the case of private 


complaints as all cases filed in the trial courts are assigned specific numbers 


(CNR No.), even if no FIR number is there. 


(d) In the event the Hon'ble Judge is not available on account of 


superannuation, transfer etc. or recuses, the said application shall be listed 


before the Hon'ble Judge who next disposed of any of those bail applications, 


and so on. If none of the Hon'ble Judges who decided the earlier bail 


applications is available, the application shall be listed before the regular 


Bench as per roster. 


(e) In all other matters, Bail Applications of the co-accused be listed as per 


the specific orders of Hon’ble the Chief Justice. 


3. Investigating Officer/any officer assisting the State Counsel in Court 


shall apprise the Counsel with regard to order(s), if any, passed by the court 


with reference to different bail application or other proceedings in the same 


crime case. 


 Aforesaid directions are accordingly in supersession of Office Memo 


No. 60/UHC/Listing Section/2021 dated 25.08.2021 regarding List of Bail 


Application of Co-Accused. 


      Sd/- 


                Registrar General
         High Court of Uttarakhand 


No.4668/UHC/ADMIN.B/v-a-2/2024                           Dated:14/27.08. 2024 
Copy forwarded to:  
1. P.P.S. to Hon’ble the Chief Justice.  
2. All the P.S./P.A.(s) of Hon’ble Judges with the request to place it before His 


Lordship’s kind perusal. 
3. Ld. Advocate General, Uttarakhand & Ld. CSC, Uttarakhand. 
4. Chairman, Uttarakhand Bar Council. 
5. President/Secretary, High Court Bar Association, Nainital. 
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6. All District Judges/Principal Judge/Judge Family Courts for information and 
necessary action. 


7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, Nainital. 
8. Member Secretary UKSLSA, Nainital. 
9. All Registrar(s) of the Hon’ble Court. 
10. All JRs/DRs/ARs of the Hon’ble Court. 
11. Head Bench Secretary with a request to circulate amongst all the Bench 


Secretaries. 
12. Deputy Registrar (Judicial) of the Hon’ble Court for information and necessary 


action. 
13. Deputy Registrar, Computer Section with a request to upload the notification in 


official website of the Hon’ble Court. 
14. Notice Board/Guard file 
         Sd/- 
        Deputy Registrar 
                                                                                     Admin-B 








HIGH COURT OF UTTARAKHAND, NAINITAL. 
NOTIFICATION 


No. 342 /UHC/Admin.(A)/2024                                Dated: September 09, 2024. 


Shri Anoop Singh, C.P.C. of the Court is hereby nominated as Nodal 


Officer for online RTI portal in the establishment of High Court of Uttarakhand, 


Nainital, in addition to his earlier assigned work.  


This order shall come into force with immediate effect.  


                             By order of Hon’ble the Chief Justice 


        Sd/-  
                                  (Kahkasha Khan) 


                               Registrar General 


No. 4996/UHC/Admin.(A)/2024                             Dated: September 09, 2024. 


Copy forwarded for information and necessary action to: 


1. P.P.S. to Hon’ble the Chief Justice with the request to place before Her Lordship 
for kind perusal. 


2. P.S. to Hon’ble Judges with the request to place before His Lordship for kind 
perusal. 


3. Principal Secretary Law/L.R., Government of Uttarakhand, Dehradun. 
4. All the Registrars of the Court.  
5. Secretary, Uttarakhand Information Commission, Dehradun. 
6. Registrar, High Court Cadre, High Court of Uttarakhand, Nainital. 
7. Shri Anoop Singh, C.P.C./O.S.D., High Court of Uttarakhand, Nainital along with 


letter dated 24.05.2024 of Secretary, Uttarakhand Information Commission. 
8. P.S. to Registrar General. 
9. The Director, Printing & Stationary, Government Press, Roorkee, District–Hardwar 


for Publication of the Notification in the next issue of Gazette of Uttarakhand. 
10. Assistant Registrar (I.T.) of the Court with the request to upload the same on the 


website of the High Court of Uttarakhand, Nainital. 
11. Officer concerned. 
12. Guard File/Personal File. 


   
                 By order 


              
                Section Officer, 


     Admin. A 








HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 


No.  347/UHC/Admin.A/2024                           Dated: September 10th , 2024 


 


 Hon’ble Court has resolved to declare the 4th Saturday of every month as a 


Non Working Day for the Registry of the High Court.  


This arrangement shall come into force with immediate effect. 


  By Order of the Court, 


   Sd/- 
  (Kahkasha Khan) 


            Registrar General  
 
No.    5046 /I-a-7/Admin.A/2024  Dated: September 10th, 2024 


Copy forwarded for information and necessary action to:  


1. Secretary General, Hon’ble Supreme Court of India, New Delhi. 
2. Joint Secretary, Ministry of Law & Justice, Jaisalmer House, Man Singh Road, New Delhi. 
3. Registrar General of all the High Courts. 
4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun. 
5. Principal Secretary, Legislative and Parliamentary Affairs, Government of Uttarakhand, Dehradun. 
6. Advocate General, Government of Uttarakhand, Nainital. 
7. Chairman, Bar Council of Uttarakhand, Nainital.  
8. President/Secretary, High Court Bar Association, Nainital with request to inform all the members.  
9. Assistant Solicitor General, Government of India, Nainital. 
10. Chief Standing Counsel, Government of Uttarakhand, Nainital. 
11. Additional Chief Standing Counsel, Government of Uttar Pradesh, Nainital.  
12. Director, Uttarakhand Judicial And Legal Academy, Bhowali, Nainital.  
13. Member Secretary, State Legal Services Authority, Uttarakhand, Nainital.  
14. All the District Judges, State Judiciary, Uttarakhand.  
15. Principal Judge / Judges, Family Court, State Judiciary, Uttarakhand.  
16. All the Registrars of the Court.  
17. P.P.S. to Hon’ble the Chief Justice with request to place the same for kind perusal of Her Lordship.  
18. P.S./P.A. to Hon’ble Judges with request to place the same for kind perusal of Hon’ble Judges.  
19. Secretary, HCLSC,  O.S.D./ C.P.C. of the Court. 
20. P.S. /P.A. to Registrar General. 
21. Registrar (High Court Cadre) of the Court.  
22. Superintendent of Police (Vigilance Cell) of the Court.  
23. All the Joint Registrars/ Deputy Registrars of the Court.  
24. Joint P.P.S. of the Court. 
25. Head Private Secretary of the Court with request to inform all the Private Secretaries and Personal 


Assistants of the Court.  
26. Head Bench Secretary of the Court with request to inform all the Bench Secretaries of the Court.  
27. Deputy Registrar (I.T.) of the Court with the request to upload the same on the Official website of High 


Court of Uttarakhand, Nainital. 
28. Librarian of the Court.  
29. All the Assistant Registrars/Section Officers of the Court with request to inform all the officials under their 


supervision.  
30. Section Officer (Stationery) with direction to incorporate the same in Annual Calendar of High Court 


henceforth.  
31. Chief Protocol Officer of the Court.  
32. Management Officer/Protocol Officer/Public Relations Officer of the Court.  
33. OIC/NIC of the Court.  
34. Joint Director, Printing & Stationery, Government Press, Roorkee, District Hardwar for publication of the 


Notification in the next Gazette of the Uttarakhand.  
35. I/c Dispensary, High Court of Uttarakhand. 
36. Security Officer, High Court of Uttarakhand.  
37. Guard file/Notice Board.  


 
 


Joint Registrar-I 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPT. 10, 2024 
 


No348/UHC/Admin.A-2/2024  


Shri Vikram, Chairman, Permanent Lok Adalat, Nainital is repatriated and posted as 2nd 


Additional District & Sessions Judge, Nainital in the vacant Court.  
 


                   This order shall come into force with immediate effect. 
Note:  


1. Recommendation of the name of Shri Vijayant Kumar (HJS), whose suspension has been revoked 
vide Office-Memorandum No.64/UHC/Admin.A-II/2024, dated: Sept. 09, 2024 is being sent to the 
State Government for his posting as Presiding Officer, Food Safety Appellate Tribunal, Haldwani, 
District Nainital.  


                      This order shall come into force on issuance of notification from the State Government in this regard. 
 


                                                                                                                By Order of Hon’ble the Chief Justice, 
                                                                                                                                                 Sd/-  


                                                                                                               (Kahkasha Khan) 
                                                                                                              Registrar General 


 


No. 5050/UHC/Admin.A-2/Transf. Posting. /2024                                                              Dated: Sept. 10, 2024 
1. All the District Judges of the District Judiciary for information. 


2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble 
Judges. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  


11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of 
Gazette to this Court.                                                                                                                   


24. P.S. to Registrar General.  


25. Chief Treasury Officer, Nainital. 


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the 
Court. 


27. Guard File/ Assistant concerned. 


                                                                                                                                                   Assistant Registrar                                                                                                                                  
                                                                                                                                                 Admin.A-2 


UHC/Admin.A-II/Transf-Posting/2024 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPTEMBER 19, 2024 
 


No.352/UHC/Admin.A-2/2024 


Civil Judge (Jr. Div.), Bageshwar is nominated as Presiding Officer of the Virtual Court under Motor 


Vehicles Act, 1988 to adjudicate e-traffic challan cases through virtual electronic platform for the entire district of 


Bageshwar, as additional assignment, until Judicial Magistrate, Bageshwar resumes her duties after availing 


maternity leave or till further orders, whichever is earlier.  


Civil Judge (Jr. Div.), Bageshwar is also nominated as Presiding Officer to adjudicate Transport 


Department Challan cases through virtual electronic platform for the entire district of Bageshwar, as additional 


assignment, until Judicial Magistrate, Bageshwar resumes her duties after availing maternity leave or till further 


orders, whichever is earlier. 


This order will come into force with immediate effect.  
By Order of Hon’ble the Chief Justice, 


Sd/-   


      (Kahkasha Khan) 
Registrar General 


 


No.5196/UHC/Admin.A-2/Transf.-Posting/2024                                                                    Dated: Sept.19, 2024 


1. P.P.S. of the Court with the request to place it before Hon’ble the Chief Justice.  


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble Judges. 


3. P.S. to Registrar General.  


4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


5. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD/CPC of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of Gazette to 
this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, Dehradun for 
information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Chief Treasury Officer, Bageshwar.  


28. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the Court. 


29. Guard File/ Assistant concerned. 


                                                                                                                                                                      Assistant Registrar                                                                                                                                  
                                                                                                                                                                         Admin.A-2 








HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 


No.   353/UHC/Admin.(A)/2024                                    Dated: September  21, 2024. 


The following Section Officers of the Court are promoted to the post of Assistant 


Registrar in the pay scale of ₹ 67,700-2,08,700 (Level-11) in the establishment of High 


Court of Uttarakhand, Nainital from the date of their taking over charge: 


1. Sri Mritunjay Singh 
2. Sri Jitander Kumar 
3. Sri Rajesh Kumar Srivastava 
4. Sri Sanjeev Rao Bhatt 
5. Ms. Sugata Dhaundiyal  


“िवȅीय हˑ पुİˑका खǷ 2 भाग 2 से 4 के मूल िनयम-22(ए) (1) एवं 22-बी(1) के अȶगŊत वेतन 
िनधाŊरण सɾɀी ितिथ िवकʙ िदए जाने हेतु इस आदेश िनगŊमन की ितिथ से एक माह की समय-सीमा सरकारी 
सेवक को उपलɩ होगी और एक बार िदया गया िवकʙ अİȶम होगा।”  


  By order of Hon’ble the Chief Justice, 


                Sd/-           
                                      (Kahkasha Khan) 


                                                                                                        Registrar General 


No.  5219 /UHC/Admin.(A)/2024                                    Dated: September  21, 2024. 


Copy forwarded for information and necessary action to: 


1. P.P.S. to Hon’ble the Chief Justice with the request to place before Her Lordship for kind 
perusal. 


2. P.S. to Hon’ble Judges with the request to place before His Lordship for kind perusal. 
3. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun. 
4. All the Registrars of the Court.  
5. O.S.D./C.P.C., High Court of Uttarakhand, Nainital. 
6. Secretary, High Court Legal Service Committee. 
7. Registrar (High Court Cadre). 
8. All the Joint Registrars/ Deputy Registrars of the Court. 
9. Deputy Registrar (I.T.) of the Court with the request to upload the same on the Official 


website of the High Court of Uttarakhand, Nainital. 
10. Joint P.P.S./ Head P.S./Head B.S. of the Court.  
11. P.S. to Registrar General. 
12. The Director, Printing & Stationary, Government Press, Roorkee, District-Hardwar for 


publication of the Notification in the next issue of Gazette of Uttarakhand. 
13. Chief Finance Officer of the Court. 
14. All the Assistant Registrars/C.P.O./ Librarian/Section Officers of the Court. 
15. Management Officer, Protocol Officer, Public Relations Officer of the Court. 
16. Senior Treasury Officer, Nainital. 
17. Officers concerned. 
18. Guard File/Personal File. 


                        
           By order, 


              
                                                    
 
              Joint Registrar  
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPT. 21, 2024 
 


No.354/UHC/Admin.A-2/2024 
The State Government, vide Notification dated 05.07.2024, has created following new Family 


Courts: 
1. Family Court, Bageshwar.  


2. Family Court, Chamoli. 


3. Family Court, Champawat. 


4. Family Court, Pithoragarh. 


5. Family Court, Rudraprayag.  


6. Family Court, Uttarkashi. 


              The District Judges of Bageshwar, Chamoli, Champawat, Pithoragarh, Rudraprayag and 


Uttarkashi shall act as Presiding Officers of these Family Courts, in addition to their original assignment 


and while trying the family matters, they will be the Judges of Family Courts. Henceforth, all family 


matters will be instituted in the Courts of District & Sessions Judges instead of the Court of Civil Judge 


(Sr. Div.), and such matters will be tried by the District & Sessions Judges of above districts in the 


capacity of Judges, Family Courts. Sub-judice family matters of the Courts of Civil Judges (Sr. Div.) of 


above districts be transferred to the Courts of District Judges and they will try the such matters in the 


capacity of Judges Family Courts of respective districts from the stage at which they are pending in the 


Courts of Civil Judges (Sr. Div.).  


                  Above order shall come into force with immediate effect. 
 


No.355/UHC/Admin.A-2/2024  


Pursuant to the State Government’s Notification dated 02.08.2016 & 05.07.2024; following 


Family Courts have been upgraded: 


S.No. Existing Court Upgraded as 
1. Additional Judge, Family Court, Rishikesh, 


District Dehradun. 
 


(Presiding Officer: Civil Judge (Sr. Div.) 
Cadre) 


Judge, Family Court, Rishikesh, District 
Dehradun  
 
(Presiding Officer: HJS Cadre) 


2. Additional Judge, Family Court, Roorkee, 
District Haridwar. 
 


[Presiding Officer: Civil Judge (Sr. Div.) 
Cadre] 


Judge, Family Court, Roorkee, District Haridwar  


 


(Presiding Officer: HJS Cadre) 


3. Additional Judge, Family Court, Dehradun. 
 


[Presiding Officer: Civil Judge (Sr. Div.) 
Cadre] 


Judge, Family Court, Dehradun. 
 


(Presiding Officer: HJS Cadre) 
 


 
 


The State Government, vide Notification dated 05.07.2024, has created following 03 new Family 
Courts: 


1. Additional Principal Judge, Family Court, Dehradun. 
 (Presiding Officer: HJS Cadre). 
 


2. Additional Principal Judge, Family Court, Haridwar. 
 (Presiding Officer: HJS Cadre). 
 


3. Additional Principal Judge, Family Court, Roorkee, District Haridwar. 
 (Presiding Officer: HJS Cadre). 
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Pursuant to State Government’s Notification dated 30.07.2024; nomenclature of Family Courts 


have been changed as mentioned against their names in consonance with Section 4 (2) (b) of “The 


Family Courts Act, 1984”:  


IN DEHRADUN DISTRICT 
S.No. Existing Nomenclature New Nomenclature 


1. Judge, Family Court, Dehradun Additional Principal Judge-I, Family Court, 
Dehradun 


2. Additional Judge, Family Court, 
Dehradun  
 


(Now upgraded for HJS Cadre) 


Additional Principal Judge-II, Family Court,  
Dehradun 


3. Judge, Family Court, Dehradun  
 


(Created on 05.07.2024) 
Additional Principal Judge-III, Family Court, 
Dehradun 


4. Additional Judge, Family Court, 
Rishikesh, District Dehradun 
 


(Now upgraded for HJS Cadre) 


Additional Principal Judge, Family Court, Rishikesh, 
District Dehradun 


5. Judge, Family Court, Vikasnagar, 
District Dehradun 


Additional Principal Judge, Family Court, Vikas 
Nagar, District Dehradun 


 


IN HARIDWAR DISTRICT 
S.No. Existing Nomenclature New Nomenclature 


1. Judge, Family Court, Haridwar Principal Judge, Family Court, Haridwar 


2. Judge, Family Court, Haridwar 


(Newly created on 05.07.2024) 


Additional Principal Judge, Family Court, Haridwar 


3. Additional Judge, Family Court, 
Roorkee, District Haridwar 
 


(Now upgraded) 


Additional Principal Judge-I, Family Court, Roorkee, 
District Haridwar 


4. Judge, Family Court, Roorkee, District 
Haridwar 
 


 (Newly created on 05.07.2024) 


Additional Principal Judge-II, Family Court, Roorkee, 
District Haridwar 


5. Judge, Family Court, Laksar, District 
Haridwar 


Additional Principal Judge, Family Court, Laksar, 
District Haridwar 


 


IN NAINITAL DISTRICT 
S.No. Existing Nomenclature New Nomenclature 


1. Judge, Family Court, Nainital Principal Judge, Family Court, Nainital 


2. Judge, Family Court, Haldwani, 
District Nainital 


Additional Principal Judge, Family Court, Haldwani, 
District Nainital 


 


IN PAURI GARHWAL DISTRICT 
S.No. Existing Nomenclature New Nomenclature 


1. Judge, Family Court, Pauri Garhwal Principal Judge, Family Court, Pauri Garhwal 


2. Judge, Family Court, Kotdwar, District 
Pauri Garhwal 


Additional Principal Judge,  Family Court, Kotdwar, 
District Pauri Garhwal 


 


IN UDHAM SINGH NAGAR DISTRICT 
S.No. Existing Nomenclature New Nomenclature 


1. Judge, Family Court-I, Udham Singh 
Nagar  


Principal Judge, Family Court, Udham Singh Nagar 


2. Judge, Family Court-II, Udham Singh 
Nagar 


Additional Principal Judge, Family Court, Udham 
Singh Nagar  


3. Judge, Family Court, Kashipur, 
District Udham Singh Nagar  


Additional Principal Judge, Family Court, Kashipur, 
District Udham Singh Nagar  


4. Judge, Family Court, Khatima, District 
Udham Singh Nagar  


Additional Principal Judge, Family Court, Khatima, 
District Udham Singh Nagar  
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No.356/UHC/Admin.A-2/2024  


Shri Sahdev Singh, Presiding Officer, Food Safety Appellate Tribunal, Dehradun is repatriated, 


transferred and posted as District & Sessions Judge, Rudraprayag, vice Shri S.M.D. Danish.  
No.357/UHC/Admin.A-2/2024  


Shri Dharam Singh, District & Sessions Judge, Chamoli is transferred and posted as Registrar 


(Vigilance), High Court of Uttarakhand, Nainital, in the vacant post.  
 


No.358/UHC/Admin.A-2/2024  


Shri Bindhyachal Singh, Judge, Family Court, Haldwani, District Nainital is repatriated, 


transferred and posted as District & Sessions Judge, Chamoli, vice Shri Dharam Singh.  
 


No.359/UHC/Admin.A-2/2024  


Shri Manoj Garbyal, Registrar (Judicial), High Court of Uttarakhand, Nainital is transferred and 


posted as 1st Additional District & Sessions Judge, Kashipur, District Udham Singh Nagar, vice Shri 


Ritesh Kumar Srivastava.  
 


No.360/UHC/Admin.A-2/2024  


Shri Mahesh Chandra Kaushiwa, 2nd Additional District & Sessions Judge, Dehradun is posted 


as 1st Additional District & Sessions Judge, Dehradun, vice Shri Manish Mishra.  
Shri Mahesh Chandra Kaushiwa is directed to continue the earlier assigned charge of Special Court 


constituted under Section 5 (1) of U.P. Gangster & Anti-Social Activities (Prevention) Act, 1986 at Dehradun, in 
addition to his present duties. 


 


No.361/UHC/Admin.A-2/2024  


Shri Ritesh Kumar Srivastava, 1st Additional District & Sessions Judge, Kashipur, District 


Udham Singh Nagar is transferred and posted as Registrar (Judicial), High Court of Uttarakhand, 


Nainital, vice Shri Manoj Garbyal.  
 
 


No.362/UHC/Admin.A-2/2024  


Shri Dharmendra Singh Adhikari, 3rd Additional District & Sessions Judge, Dehradun is posted 


as 2nd Additional District & Sessions Judge, Dehradun, vice Shri Mahesh Chandra Kaushiwa. 
Shri Dharmendra Singh Adhikari is directed to continue the earlier assigned charge of Anti Corruption Act 


(CBI) for whole of Uttarakhand and Secretary Lokayukta,Uttarakhand, Dehradun in addition to his present duties.  


No.363/UHC/Admin.A-2/2024  


Shri Uday Pratap Singh, Judge, Family Court, Khatima, District Udham Singh Nagar is 


repatriated, transferred and posted as 1st Additional District & Sessions Judge, Nainital, vice Shri Rahul 


Garg.  


No.364/UHC/Admin.A-2/2024  


Shri Madan Ram, 4th Additional District & Sessions Judge, Dehradun is posted as 3rd Additional 


District & Sessions Judge, Dehradun, vice Shri Dharmendra Singh Adhikari.  
Shri Madan Ram is directed to continue the earlier assigned charge of Special Judge, NDPS Act at Dehradun, 


in addition to his present duties.  


No.365/UHC/Admin.A-2/2024  


Ms. Anjali Benjwal, 5th Additional District & Sessions Judge, Dehradun is posted as 4th 


Additional District & Sessions Judge, Dehradun, vice Shri Madan Ram.   
Ms. Anjali Benjwal is directed to continue the earlier assigned charge of Member in Commercial Tax Tribunal, 


Uttarakhand, Dehradun, under VAT Act, 2005. 
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No.366/UHC/Admin.A-2/2024  


Shri Ramesh Singh, Additional District & Sessions Judge, Almora is transferred and posted as 


1st Additional District & Sessions Judge, Roorkee, District Haridwar, vice Ms. Rama Pandey.  


                      Above orders shall come into force on issuance of notifications from the State Government 
regarding posting of the officers, whose names have been recommended for Principal Judges, Family 
Courts/Additional Principal Judges, Family Courts and other relevant notifications from the State 
Government. 


 


Note: (I) 
1. Recommendation of the name of Shri Nitin Sharma, Chairman, State Transport Appellate Tribunal, 


Dehradun is being sent to the State Government to give him additional charge of office of the 
Registrar, State Consumer Dispute Redressal Commission, Dehradun.  
 


2. Recommendation of the name of Shri S.M.D. Danish, District & Sessions Judge, Rudraprayag is 
being sent to the State Government for his posting as Presiding Officer, Food Safety Appellate 
Tribunal, Dehradun, vice Shri Sahdev Singh.  
Shri S.M.D. Danish will not be entitled for Transfer Travelling Allowance.  


3. Recommendation of the name of Ms. Rama Pandey, 1st Additional District & Sessions Judge, 


Roorkee, District Haridwar is being sent to the State Government for her posting as Principal Judge, 


Family Court, Haridwar.  
 


4. Recommendation of the name of Shri Manish Mishra, 1st Additional District & Sessions Judge, 


Dehradun is being sent to the State Government for his posting as Principal Judge, Family Court, 


Udham Singh Nagar.  


 


5. Recommendation of the name of Shri Sushil Tomar, Judge, Family Court, Nainital is being sent to the 


State Government for his posting as Principal Judge, Family Court, Nainital. 
 


6. Recommendation of the name of Shri Rahul Garg, 1st Additional District & Sessions Judge, Nainital is 


being sent to the State Government for his posting as Principal Judge, Family Court, Pauri Garhwal. 
 


7. Recommendation of the name of Shri Bharat Bhushan Pandey, Judge, Family Court, Pauri Garhwal 


is being sent to the State Government for his posting as Additional Principal Judge-I, Family Court, 


Roorkee, District Haridwar.  


 


8. Recommendation of the name of Ms. Monika Mittal, Judge, Family Court, Kashipur, District Udham 


Singh Nagar is being sent to the State Government for her posting as Additional Principal Judge, 


Family Court, Kashipur, District Udham Singh Nagar.  


9. Recommendation of the name of Shri Mohammad Sultan, Judge, Family Court, Dehradun is being 


sent to the State Government for his posting as Additional Principal Judge-I, Family Court, Dehradun.  


 
 
 


10. Recommendation of the name of Shri Om Kumar, Judge, Family Court-I, Udham Singh Nagar is 


being sent to the State Government for his posting as Additional Principal Judge, Family Court, 


Udham Singh Nagar. 
 


11. Recommendation of the name of Shri Manish Kumar Pandey, Registrar, State Consumer Disputes 


Redressal Commission, Dehradun is being sent to the State Government for his posting as Additional 


Principal Judge, Family Court, Khatima, District Udham Singh Nagar.  


12. Recommendation of the name of Shri Shivakant Dwivedi, Judge, Family Court, Haridwar is being sent 


to the State Government for his posting as Additional Principal Judge, Family Court, Haridwar.  
      Shri Shivakant Dwivedi is directed to continue the earlier assigned charge of Chairman, Permanent        
       Lok Adalat, Haridwar, in addition to his present duties.  
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13. Recommendation of the name of Shri Vivek Dwivedi, Judge, Family Court, Kotdwar, District Pauri 


Garhwal is being sent to the State Government for his posting as Additional Principal Judge, Family 


Court, Kotdwar, District Pauri Garhwal.  


14. Recommendation of the name of Shri Kuldeep Sharma, Judge, Family Court, Vikasnagar, District 


Dehradun is being sent to the State Government for his posting as Additional Principal Judge, Family 


Court, Vikasnagar, District Dehradun.                                                        


15. Recommendation of the name of Ms. Meena Deopa, 2nd Additional District & Sessions Judge, Udham 


Singh Nagar is being sent to the State Government for her posting as Additional Principal Judge, 


Family Court, Rishikesh, District Dehradun.  


16. Recommendation of the name of Ms.Rajani Shukla, Additional Secretary (Law)-cum-Additional L.R., 


Government of Uttarakhand, Dehradun is being sent to the State Government for her posting as 


Additional Principal Judge-II, Family Court, Dehradun.  


17. Recommendation of the name of Shri Manindra Mohan Pandey, Judge, Family Court, Laksar, District 


Haridwar is being sent to the State Government for his posting as Additional Principal Judge, Family 


Court, Laksar, District Haridwar.  


18. Recommendation of the name of Shri Dharmendra Kumar Singh, Registrar, Uttarakhand Public 


Service Tribunal, Dehradun is being sent to the State Government for his posting as Additional 


Principal Judge, Family Court, Haldwani, District Nainital. 


Above orders shall come into force on issuance of respective notifications from the State 
Government.  


 
Note: (II) 


 


Recommendation is being sent to the State Government to fix the territorial jurisdiction of 


following Family Courts: 


S.No. Name of the Family Court Territorial Jurisdiction 


1. Additional Principal Judge-I, 
Family Court, Roorkee, District 
Haridwar  


Tehsil Roorkee 


2. Additional Principal Judge-II, 
Family Court, Roorkee, District 
Haridwar 


Tehsil Bhagwanpur 


.   


By Order of the Court, 
  Sd/- 


      (Kahkasha Khan) 
Registrar General 


 


No.5263/UHC/Admin.A-2/Transf. Posting. /2024                                                                Dated: Sept. 21, 2024 


1. All the District Judges of the District Judiciary for information. 


2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 
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10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.                                                                                                                   


24. P.S. to Registrar General.  


25. Chief Treasury Officer of all districts.   


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of 
the Court. 


27. Guard File/ Assistant concerned. 


                                                                                                                                                   Assistant Registrar                                                                                                                                  
                                                                                                                                                 Admin.A-2 
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4. Judge, Family Court, Vikas Nagar Additional  Principal  Judge,
th-165/XXXVI(3)/2016-154 Vikas Nagar
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5. Judge, Family Court, Haridwar Principal Judge, Haridwar


ch-321 /qTq  aTgmT/2ooi,
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6. Additional      Judge,      Family      Court, Additional  Principal  Judge-
Roorkee I, Roorkee
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08.2016              gliT              i3tfFT


tio-38-TEE(1)/qm  fa`m  /2004,  fan
15 3Tha 2004  tar tichfha ted gT


7. Judge, Family Court, Laksar Additional  Principal  Judge,
wh-i03exxxvl(3)/2Oi8-192 Laksar


;2016 ,  fas  16  iTFT,  2018
8. Judge, Family Court, Nainital Principal     Judge,     Family


in-3034/HTa-qTq-2-226 Court Nainital
/89,  fas  15  TqT3R,  1995


9. Judge, Family Court, Haldwani Additional  Principal  Judge,
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12. Judge, Family Court-I, Rudrapur Principal     Judge,      Family
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14. Judge, Family Court, Kashipur Additional  Principal  Judge,
rfu-i557xxxvl(3)72Oi6-208 Kashipur


z2Ooi-T.c. fas 27 ftw, 2016
15. Judge, Family Court, Khatima Additional  Principal  Judge,


ch-94exxxvl(3)/2016- Khatima
208 72Ooi_T.c.11 fas  25  3TFT,  2016
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPT. 21, 2024 
 


No.367/UHC/Admin.A-2/2024  


Shri Rahul Kumar Srivastava, Additional Judge, Family Court, Rishikesh, District Dehradun is 


repatriated, transferred and posted as Civil Judge (Sr. Div.), Dehradun, vice Ms. Rinky Sahni.  
 


No.368/UHC/Admin.A-2/2024  


Ms. Rinky Sahni, Civil Judge (Sr. Div.), Dehradun is posted as 1st Additional Civil Judge (Sr. 


Div.), Dehradun vice Ms. Anita Kumari.  
 


No.369/UHC/Admin.A-2/2024  


Shri Sayed Gufran, Additional Judge, Family Court, Dehradun is repatriated and posted as 


Chief Judicial Magistrate, Dehradun, vice Shri Sanjeev Kumar.  
 


No.370/UHC/Admin.A-2/2024  


Shri Sanjeev Kumar, Chief Judicial Magistrate, Dehradun is posted as 1st Additional Chief 


Judicial Magistrate, Dehradun, vice Shri Sandeep Singh Bhandari.  
 


No.371/UHC/Admin.A-2/2024  


Shri Sandeep Singh Bhandari, 1st Additional Chief Judicial Magistrate, Dehradun is posted as 


2nd Additional Chief Judicial Magistrate, Dehradun, vice Shri Kapil Kumar Tyagi.  
Shri Sandeep Singh Bhandari is directed to continue the earlier conferred powers to try CBI cases and also 


to try and enquire the cases in which investigation are made or charge-sheet filed by the special police establishment 
constituted under Delhi Police Establishment Act, 1946 (Act No. XXV of 1946) arising with the local area of all the 
districts of Uttarakhand, in addition to his present duties. 


 


No.372/UHC/Admin.A-2/2024  


Ms. Anita Kumari, 1st Additional Civil Judge (Sr. Div.), Dehradun is posted as 2nd Additional Civil 


Judge (Sr. Div.), Dehradun, vice Shri Amit Kumar.  
 


No.373/UHC/Admin.A-2/2024 
Shri Imran Mohammad Khan, Additional Judge, Family Court, Roorkee, District Haridwar is 


repatriated, transferred and posted as Additional Chief Judicial Magistrate, Haridwar, in the vacant 


Court.  
 


No.374/UHC/Admin.A-2/2024  


Shri Amit Kumar, 2nd Additional Civil Judge (Sr. Div.), Dehradun is posted as 3rd Additional Civil 


Judge (Sr. Div.), Dehradun, vice Ms. Mamta Pant.  
 


No.375/UHC/Admin.A-2/2024 
Shri Kapil Kumar Tyagi, 2nd Additional Chief Judicial Magistrate, Dehradun is posted as 3rd 


Additional Chief Judicial Magistrate, vice Ms. Sahista Bano.  
 


No.376/UHC/Admin.A-2/2024  


Ms. Mamta Pant, 3rd Additional Civil Judge (Sr. Div.), Dehradun is posted as 4th Additional Civil 


Judge (Sr. Div.), Dehradun vice Ms. Anamika.  
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No.377/UHC/Admin.A-2/2024  


Ms. Anamika, 4th Additional Civil Judge (Sr. Div.), Dehradun is posted as 5th Additional Civil 


Judge (Sr. Div.), Dehradun vice Shri Dharmendra Shah.  
 


No.378/UHC/Admin.A-2/2024  


Shri Dharmendra Shah, 5th Additional Civil Judge (Sr. Div.), Dehradun is posted as 6th Additional 


Civil Judge (Sr. Div.), Dehradun, vice Shri Sachin Kumar.  
 


No.379/UHC/Admin.A-2/2024 
Ms. Sahista Bano, 3rd Additional Chief Judicial Magistrate, Dehradun is posted as 4th Additional 


Chief Judicial Magistrate, Dehradun, in the vacant Court.  
 


No.380/UHC/Admin.A-2/2024  


Shri Sachin Kumar, 6th Additional Civil Judge (Sr. Div.), Dehradun is posted as 7th Additional 


Civil Judge (Sr. Div.), Dehradun in the vacant Court.  
 


 


                      All above orders shall come into force with immediate effect.  
 


By Order of the Court, 
  Sd/- 


      (Kahkasha Khan) 
Registrar General 


 


No.5264/UHC/Admin.A-2/Transf. Posting. /2024                                                                Dated: Sept.21, 2024 


1. All the District Judges of the District Judiciary for information. 


2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.                                                                                                                   


UHC/Admin.A-II/Transf-Posting/2024 
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24. P.S. to Registrar General.  


25. Chief Treasury Officer (s), Dehradun and Haridwar.    


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of 
the Court. 


27. Guard File/ Assistant concerned. 


                                                                                                                                                   Assistant Registrar                                                                                                                                  
                                                                                                                                                 Admin.A-2 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
CORRIGENDUM 
NOTIFICATION 


 


DATED: NAINITAL: SEPT. 23, 2024 
 


No.381/UHC/Admin.A-2/2024 
Reference: Notification No. 363/UHC/Admin.A-2/2024 dated Sept. 21st, 2024. 
 


            In partial modification of above cited notification, the word “as 1st Additional District & 
Sessions Judge, Nainital, vice Shri Rahul Garg” be read as “as 2nd Additional District & Sessions 
Judge, Nainital, vice Shri Vikram”. 
           All other term and conditions of the original notification shall remain unchanged.  
  


By Order of Hon’ble the Chief Justice, 
 Sd/- 


      (Kahkasha Khan) 
Registrar General 


 


No.5265/UHC/Admin.A-2/Transf. Posting. /2024                                                                 Dated: Sept. 23, 2024 


1. All the District Judges of the District Judiciary for information. 


2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.                                                                                                                   


24. P.S. to Registrar General.  


25. Chief Treasury Officer of all districts.   


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of 
the Court. 


27. Guard File/ Assistant concerned. 
                                                                                                                                                         Assistant Registrar                                                                                                                                  


                                                                                                                                                                                         Admin.A-2 
UHC/Admin.A-II/Transf-Posting/2024 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


 


DATED: NAINITAL: SEPT. 23, 2024 
 
 


No.382/UHC/Admin.A-2/2024  


Shri Vikram, 2nd Additional District & Sessions Judge, Nainital is posted as 1st Additional District 


& Sessions Judge, Nainital, vice Shri Rahul Garg.  
Shri Vikram is directed to continue the additional charge of office of the Chairman, Permanent Lok 


Adalat, Nainital. 
 


This order will come into force on handing over charge by Shri Rahul Garg, 1st Additional District 
& Sessions Judge, Nainital. 


By Order of Hon’ble the Chief Justice, 
 Sd/- 
 


      (Kahkasha Khan) 
Registrar General 


 


No.5266/UHC/Admin.A-2/Transf. Posting. /2024                                                                 Dated: Sept. 23, 2024 


1. All the District Judges of the District Judiciary for information. 


2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.                                                                                                                   


24. P.S. to Registrar General.  


25. Chief Treasury Officer, Nainital. 


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of 
the Court. 


27. Guard File/ Assistant concerned. 
                                                                                                                                                         Assistant Registrar                                                                                                                                  


                                                                                                                                                                                         Admin.A-2 
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HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 


No.   383/UHC/Admin.A/2024                        Dated: September 23rd, 2024 


 


 Keeping in view the pendency of the High Court and work profile of the 


Sections of the Court, Hon’ble the Chief Justice, in exercise of the powers 


conferred by Article 229 of the Constitution of India and all other powers 


enabling in that behalf, is hereby pleased to restructure the presently working 


Sections of the High Court and notify following 50 Sections for the 


Establishment of High Court of Uttarakhand, Nainital:  


Sr. 
No. 


Name of the Section 


1. Admin.A-1  Section  
2. Admin A-2  Section  
3. Admin.A-3  Section 
4. Admin.A-4  Section 
5. Admin.A-5  Section 
6. Admin.B-1  Section 
7. Admin.B-2  Section 
8. Admin.B-3  Section  
9. Admin.B-4  Section 


10. Account-1 Section 
11. Account-2 Section 
12. Account-3 Section 
13. Account-4 Section 
14. Cash Section 
15. Inspection Section 
16. Management-1 Section 
17. Management-2 Section 
18. Dispatch Section 
19. Vigilance Section 
20. Protocol Section 


21. S.C.M.S.C. Section  
(State Court Management System Committee) 


22. Mini Secretariat Section 
23. Stationery Section 
24. R.T.I. Section (o/o SPIO) 
25. Library Section 
26. Listing Section 
27. Institution-1 Section 
28. Institution-2 Section 
29. Defects Removal Section 
30. Criminal-1 Section 
31. Criminal-2 Section 
32. Criminal-3 Section 
33. Service-1 Section 







34. Service-2 Section 
35. Appeal-1 Section 
36. Appeal-2 Section 
37. M.S.-1 Section 
38. M.S.-2 Section 
39. Copying-1 Section 
40. Copying-2 Section 
41. P.I.L. Section 
42. Contempt Section 
43. Misc. Bench-1 Section 
44. Misc. Bench-2 Section 
45. Supreme Court Appeal Section 
46. Record Room  & Digitization Section 
47. Judgment Typing Section 
48. Translation Section 
49. Paper Book & L.C.R. Section 
50. e-Sewa Kendra 


 


      By Order of Hon’ble the Chief Justice, 


                   Sd/-  
       (Kahkasha Khan) 
       Registrar General  


 
No.   5289 /I-a-6/Admin.A/2021                   Dated: September 23rd, 2024 


Copy forwarded for information and necessary action to:  


1. P.P.S. to Hon’ble the Chief Justice with request to place the same for kind perusal of Her Lordship.  
2. P.S./ P.A. to Hon’ble Judges with request to place the same for kind perusal of Hon’ble Judges.  
3. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun. 
4. Secretary (Personnel), Government of Uttarakhand, Dehradun. 
5. All the Registrars of the Court.  
6. Secretary, H.C.L.S.C. of the Court.  
7. O.S.D./C.P.C. of the Court.  
8. Registrar (High Court Cadre) of the Court.  
9. P.S. to Registrar General. 
10. All the Joint Registrars of the Court.  
11. All the Deputy Registrars of the Court.  
12. Deputy Registrar (I.T.) of the Court with the request to upload the same on the Official website of High 


Court of Uttarakhand, Nainital. 
13. Chief Finance Officer of the Court.  
14. Superintendent of Police, Vigilance Cell of the Court.  
15. Joint P.P.S./Head Private Secretary/Head Bench Secretary of the Court. 
16. Librarian/Chief Protocol Officer of the Court.  
17. All the Assistant Registrars/Section Officers of the Court. 
18. Joint Director, Printing & Stationery, Government Press, Roorkee, District Hardwar for publication of 


the Notification in the next Gazette of the Uttarakhand.  
19. Management Officer/Protocol Officer/Public Relations Officer of the Court.  
20. Guard file.  


 
 
 


     By order,  
 
 


Joint Registrar 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


 


DATED: NAINITAL: SEPT. 24, 2024 
 
 


No.384/UHC/Admin.A-2/2024  


Family Courts of district Bageshwar, Chamoli, Champawat, Pithoragarh, Rudraprayag 


and Uttarkashi, created vide G.O. No. E-85343/(1)/xxxviA3/2024 dated 05.07.2024, shall have 


jurisdiction in all family matters whether Civil or Criminal as per the provisions of Section 7 and 


8 of the “Family Court Act, 1984”.  


All pending matters under Section 125 of Cr.P.C. 1973 & Section 144 of “Bhartiya 


Nagrik Suraksha Sanhita, 2023” shall be transferred to the Family Courts of these districts 


from the stage at which they were pending in Magistrate Courts.   
This order will come into force with immediate effect.  
 


By Order of Hon’ble the Chief Justice, 
 Sd/- 
 


      (Kahkasha Khan) 
Registrar General 


 
No.5322/UHC/Admin.A-2/Family Courts /2024                                           Dated: Sept.24, 2024 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 
2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind 


perusal of Hon’ble Judges. 
3. District Judges, Bageshwar, Chamoli, Champawat, Pithoragarh, Rudraprayag and Uttarkashi. 
4. All the Registrars of the Court for information.  
5. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  
6. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for 


information.  
7. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 
8. Deputy Registrar (Accounts) of the Court for information.  
9. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District 


Hardwar for Publication of the Notification in the next issue of the Gazette of Uttarakhand and 
also to furnish copy of Gazette to this Court.                                                                                                                   


10. P.S. to Registrar General.  
11. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the 


website of the Court. 
12. Guard File/ Assistant concerned. 


                                                                                                                                     Assistant Registrar                                                                                                                                  
                                                                                                                                                      Admin.A-2 


UHC/Admin.A-II/Family Courts/2024 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPT. 30, 2024 
 


No.392/UHC/Admin.A-2/2024 


The following transfer orders (ordered vide notification dated 21.09.2024) are hereby cancelled 


with immediate effect:  
 


1 2 3 
S.No.  Name of the officer and designation prior 


to the transfer order dated 21.09.2024 
Transferred post as per notification dated 21.09.2024 


1. Shri Manoj Garbyal,  
 


Registrar (Judicial), High Court of 
Uttarakhand, Nainital 


1st Additional District & Sessions Judge, Kashipur, 
District Udham Singh Nagar  
 


[Notification No. 359/UHC/Admin.A-2/2024 dated 21.09.2024] 
2. Shri Ritesh Kumar Srivastava,  


 


1st Additional District & Sessions Judge, 
Kashipur, District Udham Singh Nagar 


Registrar (Judicial), High Court of Uttarakhand, 
Nainital  
 
[Notification No. 361/UHC/Admin.A-2/2024 dated 21.09.2024] 


 
The aforementioned officer shall continue their present posting (mentioned in column No. 


02 of the above table) and other additional charges, if any. 


All concerned are directed to suspend any action pertaining to the execution of the 


above officer’s transfer notification dated 21.09.2024. 
 


By Order of the Court, 
  Sd/- 


      (Kahkasha Khan) 
Registrar General 


 


No.5431/UHC/Admin.A-2/Transf. Posting. /2024                                                                 Dated: Sept. 30, 2024 


1. All the District Judges of the District Judiciary for information. 


2. Principal Judges/Judges, Family Courts/Additional Principal Judges Family Courts of the State for 
information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


UHC/Admin.A-II/Transf-Posting/2024 
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22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.                                                                                                                   


24. P.S. to Registrar General.  


25. Chief Treasury Officer of all districts.   


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of 
the Court. 


27. Guard File/ Assistant concerned. 


                                                                                                                                                   Assistant Registrar                                                                                                                                  
                                                                                                                                                 Admin.A-2 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: SEPT. 30, 2024 
 


No.393/UHC/Admin.A-2/2024 


The following transfer orders (ordered vide notification dated 21.09.2024 & corrigendum dated 


23.09.2024) are hereby stayed with immediate effect:  
 


1 2 3 
S.No.  Name of the officer and designation prior 


to the transfer order dated 21.09.2024 
Transferred post as per notification/recommendation 
dated 21.09.2024/corrigendum dated 23.09.2024 


1. Shri Manish Kumar Pandey,  
 


Registrar, State Consumer Disputes 
Redressal Commission, Dehradun 


Additional Principal Judge, Family Court, Khatima, 
District Udham Singh Nagar  
 


[Recommendation No. 11 of notification dated 21.09.2024] 
2. Ms. Meena Deopa,  


 


2nd Additional District & Sessions Judge, 
Udham Singh Nagar  
 
[Conferred with the powers of  Special Court constituted under 
Section 5 (1) of U.P. Gangster & Anti-Social Activities (Prevention) 
Act, 1986 at Udham Singh Nagar, in addition to her present duties] 


Additional Principal Judge, Family Court, Rishikesh, 
District Dehradun  
 
[Recommendation No. 15 of notification dated 21.09.2024]  


3. Ms. Rajani Shukla,  
 


Additional Secretary (Law)-cum-L.R., 
Government of Uttarakhand, Dehradun 


Additional Principal Judge-II, Family Court, 
Dehradun. 
 
[Recommendation No. 16 of notification dated 21.09.2024] 


4. Shri Uday Pratap Singh,  
 


Judge, Family Court, Khatima, District 
Udham Singh Nagar  


2nd Additional District & Sessions Judge, Nainital 
 


[Notification No. 363/UHC/Admin.A-2/2024 dated 21.09.2024 
& Corrigendum No. 381/UHC/Admin.A-2/2024 dated 
23.09.2024] 


 
The aforementioned officer shall continue their present posting (mentioned in column No. 


02 of the above table) and other additional charges, if any. 


All concerned are directed to suspend any action pertaining to the execution of the 


above officer’s transfer notification dated 21.09.2024/corrigendum dated 23.09.2024.  
 


Note:  
1. Recommendation of the name of Shri Om Kumar, Judge, Family Court-I, Udham Singh Nagar 


[designation of the officer prior to notification dated 21.09.2024] is being sent to the State 
Government for his posting as Additional Principal Judge, Family Court, Rishikesh, District Dehradun.  
 


2. Recommendation of the name of Shri Uday Pratap Singh, Judge, Family Court, Khatima, District 
Udham Singh Nagar is being sent to the State Government for his posting as Additional Principal 
Judge, Family Court, Khatima, District Udham Singh Nagar.  


By Order of the Court, 
  Sd/- 


      (Kahkasha Khan) 
Registrar General 


 


No.5432/UHC/Admin.A-2/Transf. Posting. /2024                                                                 Dated: Sept. 30, 2024 


1. All the District Judges of the District Judiciary for information. 


2. Principal Judges/Judges, Family Courts/Additional Principal Judges Family Courts of the State for 
information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


5. All the Registrars of the Court for information.  


6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 
UHC/Admin.A-II/Transf-Posting/2024 
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10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.                                                                                                                   


24. P.S. to Registrar General.  


25. Chief Treasury Officer of all districts.   


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of 
the Court. 


27. Guard File/ Assistant concerned. 


                                                                                                                                                   Assistant Registrar                                                                                                                                  
                                                                                                                                                 Admin.A-2 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


HON’BLE THE CHIEF JUSTICE MS. RITU BAHRI  
AND  


HON’BLE SRI JUSTICE RAKESH THAPLIYAL 
4th September, 2024 


SPECIAL APPEAL NO. 380 OF 2022 


        
State of Uttarakhand and others.              ...Appellants. 


Versus 
 


Manoj Kumar and others.          …….Respondents 
 


Counsel for the appellants  : Mr. C.S. Rawat, learned Chief 
Standing Counsel for the State of 
Uttarakhand / appellants.  


Counsel for the respondents : Mr. Arvind Vashisth, learned Senior 
Counsel assisted by Mr. Sandeep 
Tiwari, learned counsel for the 
respondents.   
 
 


 


JUDGMENT : (per Ms. Ritu Bahri, C.J.) 


 Counsel for the State has referred to the judgment 


of the Supreme Court dated 11th August, 2023 passed 


in Civil Appeal No. 5068 of 2023 titled as ‘Devesh 


Sharma vs. Union of India and others’ and other 


connected Civil Appeals, where the Supreme Court has 


held that for the post of Assistant Teacher, Primary 


Schools, the qualification of B.Ed. should not be made a 


ground for eligibility for appointment.   


2. The above judgment has come in the year 2023 


and in the present case, the advertisement for 


appointment to the post of Assistant Teacher, Primary 


Schools, in District Haridwar is of 9th July, 2006 and the 


respondent-writ petitioners in this case were only 


seeking a direction to the respondents (appellants 
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herein) that they should be appointed as they have 


already undergone training after selection and this 


judgment was passed on 28th April, 2022.  


3. The only prayer made by the respondent-writ 


petitioners was that after being selected and after 


undergoing training, they should be given appointment. 


The advertisement in the present case is of 9th July, 


2006, hence, the aforesaid judgment of the Supreme 


Court, which was passed in the year 2023, cannot be 


made applicable to deny them the benefit of 


appointment.  Also no challenge was made by any 


candidate with respect to the eligibility criteria of B.Ed. 


qualification.  


4. The Special Appeal is, accordingly, dismissed.  


5. Pending application, if any, also stands dismissed.   


 


______________ 


RITU BAHRI, C.J. 
   


 


 


 


JUDGMENT: (Per Hon’ble Mr. Justice Rakesh Thapliyal) 
 
1. I have gone through with the draft judgment 


authored by Hon’ble Chief Justice Ms. Ritu Bahri but 


with great regard to Her Ladyship, I am not in 


agreement with the judgment rendered by Her 


Lordship, accordingly, I am rendering the following 


judgment: 
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2. Brief facts of the case are that the writ petition 


was filed by the petitioners – respondents, herein, who 


were having B. Ed. Degree from correspondence mode 


and the writ petition was allowed by the learned Single 


Judge and the respondents State – appellants, herein, 


were directed to offer appointment to the petitioners on 


the post of Assistant Teacher in Primary School in 


District Haridwar within a period of three months. Being 


aggrieved with the judgment passed by the learned 


Single Judge present Special Appeal has been preferred 


by the State.  


3. The main ground for challenging the judgment 


passed by the learned Single Judge is that the selection 


is pertaining to the post of Assistant Teacher in Primary 


School, for which advertisement dated 09.07.2006 was 


issued, however, in the year 2009, a Notification was 


issued on 27.08.2009 under the Right of Children to 


Free and Compulsory Education Act 2009, by which 


minimum qualification for the post, in question, was 


changed due to which, petitioners – respondents, 


herein, could not be appointed. Subsequently, 


candidates, who were having B.Ed. Degree, were 


considered for taking admission in Special BTC Training 


course making them to be eligible for appointment 


against the post of Assistant Teacher, Primary Schools.  


4. By virtue of Notification issued under Section 23 


(1) of the Right to Education Act, 2009 by which the 


minimum qualification was laid down and in furtherance 


of the same, Government by  Notification dated 


28.08.2012 promulgated the Uttarakhand State 


Elementary Education (Teachers) Service Rules, 2012 


and Rule 9(A) of the aforesaid Rules, prescribes the 
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minimum qualification for the post of Assistant Teacher, 


which is being extracted hereinbelow: 


“i. Graduation Degree, from any University 
of India, established by law. 


ii. Two years diploma in Elementary 
Education (D.El. Ed.) from the District 
Institute for Education and Training 
(DIET) (earlier known as BTC). 


iii. TET (Teachers Eligibility Test)” 
5. Mr. C.S. Rawat, learned Chief Standing Counsel for 


the State has placed reliance on the judgment rendered 


by the Hon’ble Supreme Court in the case of Devesh 


Sharma Vs. Union of India and others 2023 


SCCOnline SC 985 decided on 11.08.2023 wherein it 


has been held that for the post of Assistant Teacher in 


Primary School, the qualification of B.Ed. should not be 


made as qualification.  


 


6. Thereafter, Hon’ble Supreme Court further clarified 


the judgment dated 11.08.2023 passed in Devesh 


Sharma Vs. Union of India and others 2023 


SCCOnline SC 985 in Misc. Application (Diary) No. 


4303 of 2024 on 08.04.2024. As it appears from the 


judgment passed by the Hon’ble Supreme Court, the 


issue involved before the Hon’ble Supreme Court 


pertains to the eligibility of B.Ed. Candidates to be 


appointed as teaching staff in cases where they did not 


have D.El.Ed, which is a diploma course. This case was 


arising out of the judgment rendered by the Rajasthan 


High Court wherein it was held that at the primary 


level, the eligibility criteria would be D.El.Ed., 


qualification which is a diploma course and not B.Ed. 


The High Court had quashed the Notification of the 


Central Government dated 28.06.2018 by which B.Ed. 


was included as a qualification for teachers at primary 


level i.e. for class I to class V and in the judgment 
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delivered by the Hon’ble Supreme Court on 


11.08.2023, appeals filed against the said judgment 


were dismissed. Thereafter, application was filed by the 


Madhya Pradesh High Court whereby certain 


clarifications were sought and the Hon’ble Supreme 


Court clarified that the judgment passed by the Hon’ble 


Supreme Court on 11.08.2023 ought to have 


prospective application. While taking into consideration 


the application, the Hon’ble Supreme Court also took 


notes of the fact that the present dispute is the 


subject-matter of a large number of litigations in 


various states. Two sets of parties are there before the 


Hon’ble Supreme Court seeking clarification of the 


judgment. One set wanted retention of the said 


judgment in its present form and the other parties 


alleged that it would result in loss of employment to 


those who were already appointed as teachers in 


different States on the strength of their B.Ed degree.  


The main bone of contention was that they had entered 


into their employment following a legitimate course as 


per the Notification issued by the respective appointing 


authorities which did not stipulate D.El.Ed. to be the 


only requisite qualification. 


 


7. Ultimately the Hon’ble Supreme Court observed in 


its order dated 08.04.2024 that the judgment delivered 


by this Bench on 11th August, 2023 shall have 


prospective operation. But prospective operation of this 


judgment shall only be for those candidates who were 


appointed without any qualification or conditions 


imposed by any court of law to the effect that their 


appointment would be subject to final outcome of the 


case which might have been instituted by them and 
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such candidates were in regular employment without 


any disqualification and were appointed in pursuance of 


a notice of advertisement where B.Ed. was stipulated to 


be valid qualification. Services of only such candidates 


shall not be disturbed because of this judgment.  


 
8. The Hon’ble Supreme Court makes it clear that 


this benefit is only for the candidates who were 


appointed prior to the date our judgment delivered, on 


11th August, 2023. Mere selection of such candidates 


or their participation in the process will not entitle them 


for a benefit under our present order. The Hon’ble 


Supreme Court further observed that the candidates 


having B.Ed. qualification whose appointments we are 


protecting in this judgment, will have to undergo a 


bridge course and for that purposes, the Hon’ble 


Supreme Court further direct that the educational 


authorities shall device such course, which would be 


applicable for each state and union territory, within a 


period of one year. Simultaneously, the National Council 


for Teacher Education was also directed to design such 


course under overall supervision of the Ministry of 


Education, Union of India. Upon formulation of such 


course, the same shall be publicly notified and a 


timeframe shall also be given within which the 


respective candidates shall participate therein. A 


further condition was also stipulated there that failure 


of any candidate to participate and complete the course 


within the timeframe to be given by the concerned 


educational authorities will invalidate the appointment 


of such candidate. While concluding the said judgment 


the Hon’ble Supreme Court directed that this order 


shall not be confined to the particular State only and 


shall cover all cases which may be pending in different 
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judicial fora in any State or Union territory on the same 


point of law. 


9. As it appears from the said judgment, it is clear 


that it is not only confined to that particular State but it 


is applicable to all the States and Union Territories, 


therefore, directions issued by the Hon’ble Supreme 


Court in its judgment dated 11.08.2023, which was 


clarified by judgment dated 08.04.2024 are binding and 


cannot be ignored.  


10. At this juncture, it is pertinent to mention that 


there is another the judgment rendered by another 


Division Bench of this Court on 06.12.2023 passed in 


Writ Petition No. 574 of 2019 and while dismissing the 


bunch of writ petitions, the Division Bench also took 


note of the judgment rendered by the Hon’ble Supreme 


Court dated 11.08.2023 in Devesh Sharma Vs. Union 


of India and others 2023 SCCOnline SC 985, 


wherein it has been held that B.Ed. qualification holders 


are not eligible for appointment as Assistant Teacher in 


Elementary/Primary Schools. The Division Bench of this 


Court also extracted paragraph 79 to 82 of the 


judgment rendered by Hon’ble Supreme Court in the 


case of Devesh Sharma (supra), which are also being 


also extracted below:- 


“79. In the present case and in the larger 


context of the matter, we cannot even see 


this as a policy decision. But without getting 


into this argument, even presuming for the 


sake of argument that the decision taken at 


the Government level to include B.Ed. as a 


qualification for teachers at primary level is a 


policy decision, we must say that this 


decision is not correct as it is contrary to the 
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purpose of the Act. In fact, it goes against 


the letter and spirit of the Fundamental Right 


enshrined in the Constitution under Article 


21A. It is against the specific mandate of the 


Act, which calls for a free, compulsory and 


meaningful primary education to 10 children. 


By including B.Ed. as a qualification for 


teachers for primary school, the Central 


Government has acted against the provisions 


of the Constitution and the laws. The only 


logic given by the Central Government to 


include B.Ed. as a qualification is that it is a 


‘higher qualification’. This we have already 


seen is not correct. Under these 


circumstances, we have no hesitation to say 


that the notification has rightly been quashed 


and the decision of the Division Bench of the 


Rajasthan High Court has to be upheld.  


80. In our considered opinion therefore the 


direction of the Central Government dated 


30.05.2018 culminating in the notification 


dated 28.06.2018 of NCTE are violative of 


the principles as laid down in RTE Act. Not 


only this, the notification goes against the 


purpose and the mandate of law, which is to 


provide a meaningful and ‘quality’ primary 


education to children.  


81. The entire exercise is also procedurally 


flawed. The notification dated 28.06.2018 is 


not an independent decision of NCTE taken 


after due deliberation, but it simply follows 


the direction of the Central Government, a 


direction which fails to take into 
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consideration the objective realities of the 


day.  


82. Having made the above determination 


we, all the same, are also of the considered 


opinion that the State of Rajasthan was 


clearly in error in not calling for applications 


from B.Ed. qualified candidates, for the 


reasons that till that time when such an 


advertisement was issued by the Rajasthan 


Government, B.Ed. candidates were included 


as eligible candidates as per the statutory 


notification of NCTE, which was binding on 


the Rajasthan Government, till it was 


declared illegal or unconstitutional by the 


Court. The Rajasthan High Court had rightly 


observed as under:  


“..we are of the opinion that the State 


Government could not have ignored the 


notification 11 while inviting applications for 


REET. Even if the State Government was of 


the opinion that such notification was 


unconstitutional or for any reason illegal, the 


same had to be stayed or set aside by a 


competent court before it could be ignored.”  


11. The aforesaid judgment of the Division Bench of 


this Court clearly observed that B.Ed. alone is not 


sufficient for appointment as Assistant Teacher in 


Primary Schools, in view of law laid down by the 


Hon’ble Supreme Court. Therefore, petitioners are not 


eligible for appointment in Primary / Basic / Elementary 


Schools. 
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12. The Hon’ble Supreme Court further in Special 


Leave Petition arising out of Diary No. 17948 of 2024 


(Navin Kumar and others Vs. Union of India and others) 


2024 INSC 656 decided on 28.08.2024 has reiterated 


its view rendered in the case of Devesh Sharma (supra) 


and has held that such B.Ed. qualified candidates who 


were selected and appointed prior to our decision in 


Devesh Sharma (supra) i.e. prior to 11.08.2023, shall 


not be disturbed as there was a special equity in their 


favour. Therefore, our judgement would be prospective 


in nature, and will not disturb the appointments of such 


candidates who had already been appointed prior to the 


judgment in Devesh Sharma (supra) i.e. prior to 


11.08.2023. This is what was clarified in our order 


dated 08.04.2024. The Hon’ble Supreme Court further 


observed that when recruitment to the post of teachers 


was being made in Rajasthan, B.Ed. was a qualification 


for teachers as per the NCTE notification. The above 


observation made by us was only to affirm the findings 


of the Rajasthan High Court which had although held 


that B.Ed. was not a valid “qualification” for primary 


teachers, yet cautioned that the Government could not 


have ignored the notification of the NCTE till it was 


declared illegal by a Competent Court. That was all. In 


Chhattisgarh, this was not the case. B.Ed. qualified 


candidates were called by the State in the selection 


process, yet as they were held to be non-qualified by a 


judgment of this Court, which is the law now and by 


logic has to be implemented, they were rightly held to 


be disqualified. How does our observations in Devesh 


Sharma (supra) help the petitioners, we simply fail to 


understand. This argument is totally misconceived. 


B.Ed. is not a qualification for a teacher in a Primary 
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School. Moreover, this aspect has already been clarified 


in the order dated 08.04.2024, where only such 


candidates have been saved who were selected and 


appointed prior to our order dated 11.08.2023 in 


Devesh Sharma (supra). Since the petitioners in the 


present case were appointed post 11.08.2023 and their 


appointments were also subjected to the final outcome 


of the pending writ petition before High Court, they 


cannot get any benefit. The completion of the selection 


process prior to 11.08.2023 is not material. What is 


important is the date of appointment which is certainly 


after the cut-off date. They will stand disqualified, as 


they do not have the essential qualification for 


appointment as primary school teachers. 


 


13. Now, in the present case, learned counsel for the 


respondents submits that all these respondents, herein, 


participated in the selection process pursuant to 


advertisement dated 09.07.2006, therefore, judgment 


rendered by the Hon’ble Supreme Court will not come 


into their way and respondents are entitled to get such 


benefit and as such, they should be given appointment. 


 
14. I am not convinced with the argument as 


advanced by the learned counsel for the respondents, 


in view of clarification as given by the Hon’ble Supreme 


Court in the judgment and order dated 08.04.2024, 


which is in fact clarification of the judgment dated 


11.08.2023 and subsequent judgment dated 


28.08.2024 in the case of Naveen Kumar (supra) and 


perusal of the said clearly reveals that protection was 


given to only those who were already appointed subject 


to this condition that they will qualify the bridge course, 


which shall be designed by the NCTE. The Hon’ble 
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Supreme Court has clearly observed in this order that 


mere selection or participation in the process will not 


entitle the candidates for benefit as given to those, who 


were already appointed. Further not only this, even the 


Hon’ble Supreme Court further clarified that the 


direction as issued are not confined to the particular 


State but shall cover all the cases which are pending in 


different States or Union Territories.       


 
15. After taking into consideration the judgment 


rendered by the Hon’ble Supreme Court in the case of 


Devesh Sharma Vs. Union of India and others 


2023 SCCOnline SC 985 dated 11.08.2023, order 


dated 08.04.2024 and subsequent order dated 


28.08.2024, I am of the view that present appeal 


deserves to be allowed. Accordingly, the same is 


allowed. The judgment and order dated 28.04.2022 


passed by the learned Single Judge in WPSS No. 2868 


of 2019 (Manoj Kumar and others Vs. State of 


Uttarakhand and others) is also set aside.  


 
                     


__________________ 
                                                                            Rakesh Thapliyal, J.    
 


Since there is difference of opinion, let the matter 


be placed before the large Bench.  


                                                                                   _____________ 
                                                                    Ritu Bahri, CJ. 
 
                                                                                                          


                     
__________________ 


                                                                            Rakesh Thapliyal, J.   
 


 


 
Dt: 4th September, 2024 
Rathour 
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 Delivered on : 19.07.2024 


 
 


JUDGMENT 
 


  Indian Oil Corporation Limited appointed 


petitioner as its dealer for running a retail outlet (petrol 


pump). Petitioner established petrol pump at Mothrowala 


(Dehradun) in 2021. Mussoorie Dehradun Development 


Authority sanctioned the map on 20.06.2022. Petitioner is 


challenging order dated 07.05.2024 passed by District 


Magistrate, Dehradun. By the said order, ‘no objection’ 


issued for setting up petrol pump has been cancelled on the 


ground that it was granted in ignorance of the guidelines for 


new petrol pumps issued by Central Pollution Control Board 
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(for short ‘CPCB’). The reliefs claimed in the writ petition 


are as follows:- 


  “i) Issue a writ of certiorari quashing the 


impugned order dated 7.5.2004 passed by respondent 


no 1 (contained as Annexure No. 1 to this writ petition. 


  ii) Issue a writ, order of direction in the nature of 


mandamus commanding and directing the respondents 


not disturb the function of retail outlet of the petitioner 


running in the name and style M/s Ravindra Fuel 


situated at Khasra no. 1081(Ka) Village Mothrowala 


district and Tehsil Dehradun.”   
 


2.    It is not in dispute that no ‘objection’ was granted 


by the District Magistrate, vide order dated 20.03.2021. 


CPCB issued guidelines on 07.01.2020. Clause-H of the said 


guidelines provides ‘SITING CRITERIA OF RETAIL OUTLETS’, 


which reads as under:-   


  “H. Siting Criteria of Retail Outlets: 


  In case of siting criteria for petrol pumps new 


Retail Outlets shall not be located within a radial 


distance of 50 meters (from fill point/dispensing 


units/vent pipe whichever is nearest) from schools, 


hospitals (10 beds and above) and residential areas 


designated as per local laws, in case of constraints in 


providing 50 meters distance, the retail outlet shall 


implement additional safety measures as prescribed by 


PESO in no case the distance between new retail outlet 


from schools, hospitals (10 beds and above) and 


residential area designated as per local laws shall be 


less than 30 meters No high tension line shall pass over 


the retail outlet. 


 These guidelines are supplementary to all existing 


relevant Rules, Guidelines, Orders etc.”    


3.  It is not in dispute that there is a school, namely 


Sierra International School, near petitioner’s petrol pump. 


The no objection issued earlier has been cancelled on the 


ground that the distance of dispensing unit of petitioner’s 
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petrol pump is less than 30 meters from wall of the school 


building. The impugned order refers to the joint inspection 


made by Regional Officer, Uttarakhand Pollution Control 


Board and Additional District Magistrate, Dehradun. 


According to the joint inspection report, distance between 


the dispensing unit of petitioner and the school building is 


less than 10 meters, which do not meet the norms fixed by 


CPCB. 


4.  Learned senior counsel for petitioner contended 


that the guidelines issued by CPCB are not applicable. He 


submits that the advertisement inviting applications for 


appointing retail outlet dealer was issued on 25.11.2018; 


petitioner was informed about her selection on 07.12.2019 


and letter of intent was issued to her on 07.12.2019, 


therefore, no objection issued to the petitioner cannot be 


cancelled on the ground that the norms laid down in the 


guidelines, issued subsequently on 07.01.2020, are not 


met. He refers to the communication dated 31.12.2020, 


issued by the Office of District Magistrate, in response to 


petitioner’s application for no objection certificate, which is 


on record as Annexure-4 to the writ petition for, contending 


that no objection was issued after calling report from six 


different departments.  


5.  Learned senior counsel for petitioner submits 


that since none of the departments, who were asked to 


submit report, had objection, therefore, District Magistrate 


granted no objection to petitioner for setting up retail outlet 
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at Khasra No. 1081 Ka, Village Mothrowala, Tehsil and 


District Dehradun. 


6.  Learned senior counsel for petitioner also relied 


on Office Memorandum dated 29.01.2021 issued by CPCB. 


By the said Office Memorandum, following clarification was 


issued:-   


  “In this regard, it is clarified that the siting 


criteria for new Retail Outlets is to be complied with in 


cases where construction of Retail Outlets by Oil 


Marketing Companies commenced on or after 


07.01.2020. In other words, the siting criteria will not 


apply to those cases where PESO prior clearance/initial 


approval has been obtained and subsequently 


construction has been started by the OMC before 


07.01.2020.” 


7.  Learned senior counsel for petitioner further 


submitted that the decision that petitioner has been 


selected for retail outlet dealership, was communicated to 


her vide letter dated 07.12.2019 and she started work of 


establishment of petrol pump at the selected site in 2019 


itself, therefore, the siting criteria mentioned in guidelines 


issued on 07.01.2020 is not applicable to petitioner in view 


of clarification issued by CPCB in its Office Memorandum 


dated 29.01.2021. 


8.  The said contention, however, is belied by the 


averment made in paragraph no. 11 of the writ petition, 


where it is stated that on 19.01.2021, petitioner applied for 


permission to Mussoorie Dehradun Development Authority 


(hereinafter referred to as ‘MDDA’) for constructing filling 


station upon the land in question. Paragraph no. 11 further 
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reveals that petitioner started raising construction while her 


application remained pending with MDDA, consequently, a 


sealing order was also passed against her. Map submitted 


by petitioner was sanctioned by MDDA on 20.06.2022. 


PESO granted permission for storage of petroleum products 


on 30.04.2021. 


9.  The Office Memorandum dated 29.01.2021 


categorises retail outlets into two categories; (a) where 


construction of retail outlets commenced before 


07.01.2020, in such cases, siting criteria mentioned in 


CPCB guidelines issued on 07.01.2020 will not be 


applicable; (b) where construction of retail outlet started on 


or after 07.01.2020, then the siting criteria for new retail 


outlets, mentioned in guidelines dated 07.01.2020 will have 


to be complied with.  


10.  In view of admitted facts on record, this Court 


has no hesitation in holding that petitioner’s case will fall in 


category (b), mentioned above, therefore, petitioner has to 


meet the norms regarding minimum distance indicated in 


the guidelines issued on 07.01.2020. 


11.  Learned senior counsel for petitioner submitted 


that petitioner had applied for NOC before 07.01.2020, 


therefore, the guidelines issued on 07.01.2020 cannot be 


pressed into service for cancelling the NOC issued to her.  


12.  The said submission is bereft of merit. The NOC 


was issued to petitioner on 20.03.2021 and petitioner could 


be exempted from the rigours of the guidelines only if she 


2024:UHC:4930







 6 


had started construction before 07.01.2020, which is not 


the case here.  The application for NOC was also submitted 


by petitioner after issuance of the guidelines and the 


agreement between petitioner and Indian Oil Corporation 


was executed on 28.04.2021. Thus, viewed from any angle, 


the siting criteria laid down by the guidelines is applicable 


to the petitioner. 


13.  Learned senior counsel for petitioner raised the 


issue of recognition of school in question (Sierra 


International School), and he contended that permission for 


raising construction of school building was obtained by the 


school authorities in respect of some other plot; while 


construction was made over a different plot. Thus, he 


submits that petitioner cannot be penalised for running 


retail outlet in close proximity to the school, which itself do 


not meet the norms laid down by State Government. He 


further contended that distance of school building from the 


dispensing unit of the retail outlet is more than 50 meters; 


therefore, the order passed by District Magistrate is liable to 


be set aside on this score alone.  


14.  The question, whether the concerned school is 


recognised or unrecognised, is not germane for deciding the 


writ petition, although, learned Standing Counsel makes a 


statement that the school is duly recognised by the 


competent authority. Petitioner has contended that the map 


of the school building is not sanctioned by MDDA and a 


sealing order was also passed against it. While exercising 
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power of judicial review in respect of an order passed 


against the petitioner, this Court is not inclined to go into 


the question of legality or otherwise of the school building. 


The fact remains that there is a school, next to the retail 


outlet of the petitioner and as per the report of joint 


inspection made by Regional Officer, Uttarkhand Pollution 


Control Board and Additional District Magistrate, Dehradun, 


the distance between petitioner’s retail outlet and Sierra 


International School is ‘0’ (zero) meter and the dispensing 


unit of the petitioner is at a distance of less than 10 meters 


from the school building, which is in violation of the 


guidelines. 


15.  Learned senior counsel for the petitioner 


submitted that the District Magistrate did not consider the 


map sanctioned by MDDA regarding construction of school 


building over Khasra Nos. 1190 & 1990(ka), which indicates 


that distance between school building and the retail outlet 


of petitioner is 300 meters and District Magistrate 


erroneously relied upon the compounding map submitted in 


respect of the illegally constructed school building. 


16.  The said submission also cannot be accepted. 


This Court cannot go into disputed questions of fact in writ 


jurisdiction. Moreover, there is no reason to disbelieve the 


report of joint inspection. Two senior officers, one from 


State Pollution Control Board and another from District 


Administration, visited the site and measured the distance 
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and found that retail outlet do not meet the requirement of 


the guidelines. 


17.  From the counter affidavit, filed by respondent 


no. 1, it is revealed that Sierra International School was 


granted recognition by Chief Education Officer, Dehradun 


vide order dated 31.03.2017 from pre-primary to 8th class, 


with the condition to impart free education to children 


belonging to weaker sections of society, to the extent of 


25% of the total strength.  


18.  Learned senior counsel for petitioner then 


submitted that the impugned order has been passed by 


District Magistrate under pressure, as a show cause notice 


was issued to him by National Green Tribunal.  


19.  The said submission is bereft of merit. Every 


petrol pump has to comply with the siting criteria laid down 


by guidelines issued on 07.01.2020. Petitioner could have 


been exempted from the norms laid down in siting criteria, 


if she had started construction of petrol pump before 


07.01.2020. There is nothing on record to show that 


petitioner started raising construction before 07.01.2020, 


and as per the pleadings, construction was started by 


petitioner after 07.01.2020. District Magistrate was under a 


duty to bear in mind the CPCB guidelines while issuing NOC 


to petitioner. 


20.  Since NOC was issued in favour of petitioner in 


violation of the norms laid down in the guidelines and 


National Green Tribunal had called upon District Magistrate 
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to examine whether petitioner had set up petrol pump as 


per the guidelines, therefore, District Magistrate passed the 


order after calling report from the concerned agencies. 


Petitioner was given reasonable opportunity of hearing 


before passing the order.   


21.  Thus, this Court does not find any infirmity or 


illegality whatsoever in the impugned order dated 


07.05.2024. Thus, any interference with the impugned 


order would be unwarranted. The writ petition, therefore 


fails, and is dismissed. No order as to costs.  


  


 


  (MANOJ KUMAR TIWARI, J.)   
Navin 
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Delivered on : 01.08.2024 
 
 


Hon’ble Rakesh Thapliyal, J. (Oral) 
 


 


1. By the instant petition, preferred under Article 227 of 


the Constitution of India, the petitioners are praying for the 


following reliefs:- 


“(a) Issue a writ, order or direction in the nature of certiorari 
quashing the impugned judgment and order dated 24.04.2024 
(contained as Annexure No.1 to the writ petition) passed by 
Board of Revenue, Dehradun, in Revision No. 89/2020-21, U/s 
219 of L.R. Act, Madhav Samarpan Samiti Vs. Ashutosh Sharma 
and another. 
 
(b) Issue a writ, order or direction in the nature of certiorari 
quashing the order dated 30.09.2020 passed by Assistant 
Collector 1st Class, Haridwar, in appeal no.04/2018, Ashutosh 
Sharma and another Vs. Madhav Samarpan Samiti and the order 
dated 08.05.2018 passed by Tehsildar Haridwar, in case no. 
69/2015-16, Ashutosh Sharma and another Vs. Madhav 
Samarpan Samiti. 
 
(c) Issue any other suitable writ order or direction which this 
Hon'ble Court may deem fit, just and proper under the facts and 
circumstances of the case. 
 
(d)Cost of the petition be awarded in favor of the petitioner.” 
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2. Brief facts of the case are that the father of the 


petitioners namely late Shri Bhushan Sharma was the 


absolute owner of property measuring 0.6330 hectare and 


0.4420 hectare falling in khasra Nos. 175M, 186M, 187M, 


188M and 192 situated in village Shekhpura @ Kankhal, 


Pargana Jwalapur, Tehsil and District Haridwar. 


 


3. The issue in the present writ petition pertains to the 


mutation of respondent in the revenue records in place of 


the petitioners’ father pursuant to a Will dated 25.10.1995, 


registered on 26.10.1995, whereby the petitioners’ father 


Bhushan Sharma, being the testator bequeathed the 


property in favour of Madhav Samarpan Samiti (a society 


formed by Rashtriya Swayamsevak Sangh members). 


 


4. Learned counsel for the petitioners submits that in the 


mutation proceedings initiated pursuant to an Application 


moved by the respondent under Section 34 of the Land 


Revenue Act, neither the petitioners were impleaded nor any 


proclamation was issued and earlier mutation application, 


filed by the respondent was dismissed in default by order 


dated 15.01.2016 and subsequently a Restoration 


Application was filed and by order dated 25.02.2016, the 


Tehsildar allowed the Restoration Application, as well as 


allowed the mutation proceedings in favour of the 
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respondent and directed to mutate the name of the 


respondent in place of the deceased father of the petitioners. 


 


5. It is submitted by the learned counsel for the 


petitioners that the petitioners were completely unaware 


about the said mutation proceedings and thereafter, the 


petitioners moved an Application under Section 201 of the 


Land Revenue Act on 04.08.2017 after more than one and 


half year, seeking recall of the order dated 25.02.2016, 


wherein the fact about the Will dated 25.10.1995, registered 


on 26.10.1995 was completely denied and contended therein 


that the father of the petitioners executed a registered Will 


on 20.09.2000 in favour of the petitioners in respect of his 


entire property. 


 


6. In the said application, preferred under Section 201 of 


the Land Revenue Act, it was prayed that the order dated 


25.02.2016 be recalled and the mutation application be 


heard on merits after grant of opportunity of hearing to the 


petitioners. 


 


7. Learned counsel for the petitioners further submits that 


the Restoration Application was filed on 04.08.2017, seeking 


recall of the order dated 25.02.2016 and a separate Delay 


Condonation Application was also filed under Section 5 of the 
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Limitation Act, seeking condonation of delay in filing of the 


Restoration Application in which the objections were filed by 


the respondent and in response thereto the reply was also 


filed. 


 


8. By order dated 08.05.2018, the Tehsildar dismissed the 


Restoration Application by holding that the petitioners have 


not filed any mutation application on the basis of the Will 


dated 20.09.2000 and the Restoration Application is barred 


by limitation. 


 


9. Thereafter, the petitioners, feeling aggrieved with the 


order dated 08.05.2018 passed by the Tehsildar, preferred 


an Appeal under Section 210 of the Land Revenue Act, 


bearing Appeal No. 4 of 2018 before the Assistant Collector, 


Ist/SDM, Haridwar; however, the said Appeal was also 


dismissed by order dated 30.09.2022, by holding therein 


that petitioner No. 2 Atharv Sharma is shown to be one of 


the witness in the Will dated 26.10.1995 relied upon by the 


respondent and the petitioner No. 2 has not denied his 


signatures on the said Will. The Assistant Collector further 


held that the Restoration Application is barred by limitation. 


 


10. Being aggrieved with the order passed by the Assistant 


Collector dated 30.09.2022, a Revision, bearing Revision No. 
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20 of 2020-21 was filed by the petitioners under Section 219 


of the Land Revenue Act before the Additional Commissioner 


and the Additional Commissioner allowed the Revision by 


order dated 21.01.2021 by holding that as per law, the 


Delay Condonation Application filed by the petitioners along 


with the Restoration Application was to be decided first and 


no order on the Delay Condonation Application was passed 


by the Tehsildar. Further, the Additional Commissioner also 


observed that the procedure as prescribed under Section 34 


of the Land Revenue Act were not followed and complied 


with and no proclamation was issued before passing 


mutation order. It is further observed by the Additional 


Commissioner that there were two Wills set up by the parties 


and the Revisional Court had no jurisdiction to scrutinise the 


Wills and since the petitioners were not parties to the 


mutation proceedings, they had no knowledge of the 


proceedings initiated by the respondent and as such there is 


no delay. The Additional Commissioner, by order dated 


21.01.2021 remanded the matter back to the Tehsildar, by 


directing the parties to maintain status quo. 


 


11. Thereafter, the respondent preferred a Revision under 


Section 219 of the Land Revenue Act, bearing Revision No. 


89 of 2020-21 against the order dated 21.01.2021, passed 


by the Additional Commissioner before the Board of Revenue 
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and the Board of Revenue allowed the revision preferred by 


the respondent by order dated 24.04.2024. 


The Board of Revenue, while allowing the Revision hold 


that the Additional Commissioner while remanding the 


matter back, have not set aside the order passed by the 


Tehsildar dated 25.02.2016 and the matter cannot be kept 


pending for indefinite period. 


The Board of Revenue further hold that Mr. Atharv 


Sharma, petitioner No. 2 herein, himself is one of the 


signatory as witness in the Will dated 26.10.1995 and he 


never denied his signature in the registered Will dated 


26.10.1995, which in fact was the sole basis of initiation of 


mutation proceedings by the respondent. 


The Board of Revenue further observed that the 


respondents who are petitioners herein never moved an 


application for mutation on the basis of the subsequent Will 


dated 20.09.2000 under Section 34 read with Section 35 of 


the Land Revenue Act after the death of their father though 


as a matter of fact they should have immediately moved an 


application for their mutation, which they failed to do so. 


The Board of Revenue further holds that the application 


under Section 201 of the Land Revenue Act can be moved 


only by a person who was the party to the proceeding and 


against whom the ex-parte proceedings have been initiated 


and in this particular case, the respondents i.e. the 
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petitioners herein were not party to the mutation 


proceedings initiated by the respondent. 


The Board of Revenue further hold that the 


proceedings under Sections 34 and 35 of the Land Revenue 


Act are summary proceedings and any mutation entry does 


not confer any right, title or interest over the property and 


the mutation entry in the revenue record is only for the fiscal 


purposes. 


The Board of Revenue further observed in the order 


impugned that the Assistant Collector, Ist/SDM, Haridwar 


rightly dismissed the Appeal preferred by the petitioners 


under Section 210 of the Land Revenue Act and there is no 


any infirmity in the order passed by the Tehsildar on 


08.05.2018. 


 


12. Being aggrieved with the order dated 24.04.2024, 


whereby the Revision filed by the respondent was allowed by 


the Board of Revenue, the instant writ petition has been 


preferred. 


 


13. Learned counsel for the petitioners submits that the 


Board of Revenue erred in law and failed to appreciate that, 


by the restoration application, the petitioners were only 


praying for recall of the ex-parte order and also for grant of 


opportunity of hearing and the findings recorded are 
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completely unwarranted in view of the nature of the 


proceedings viz. restoration application alone.  


 


14. He further submits that the Board of Revenue has 


recorded a finding that the petitioners had not disputed their 


signature on the Will and the petitioners have not taken any 


action in respect of the Will and such findings are absolutely 


perverse and the petitioners have nowhere admitted their 


signature and the petitioners have categorically stated in the 


Recall Application that the Will relied upon by the Madhav 


Samarpan Samiti is an act of forgery. He further submits 


that the occasion to deny the signature would have arisen 


only in case restoration application was allowed and the 


matter is heard on merits and the petitioners cannot be 


expected to lead their evidence at the time of filing of and 


disposal of the restoration application itself. 


 


15. Learned counsel for the petitioners submits that the 


Board of Revenue erred in law and failed to appreciate that 


even if the Will relied upon by the respondent is considered 


though specifically denied, the same is of no consequences 


as the registered Will in favour of the petitioners is 


subsequent in time and it is settled position of law that it is 


last Will executed by the testator which prevails in law. 


 


2024:UHC:5358







 9 


16. Learned counsel for the petitioners further submits that 


the Board of Revenue had erroneously held that the Will 


dated 26.10.1995 has not been challenged by the petitioners 


since the Will in question is a void document and a void 


document is not required to be challenged and if that be so 


the fact remains that the Will dated 20.09.2000 similarly has 


never been challenged by the respondents. 


 


17. Learned counsel for the petitioners submits that the 


Tehsildar, Assistant Collector, Ist/SDM, as well as Board of 


Revenue erred in law and they failed to appreciate that the 


petitioners are real sons of late Shri Bhushan Sharma and 


have a registered Will executed by late Shri Bhushan 


Sharma in their favour and their serious rights were thus 


involved in the matter.  


 


18. Learned counsel for the petitioners submits that the 


mutation in favour of respondent took place without serve of 


any notice upon the petitioners and thus the order dated 


25.02.2016 was liable to be recalled and the petitioners 


were required to be given opportunity of hearing.  


 


19. Learned counsel for the petitioners submits that all the 


authorities had erred in law and failed to appreciate that the 


alleged Will dated 20.10.1995 was surrounded with 
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suspicious circumstances and no mutation on the basis of 


the said Will could have been directed.  


 


20. Mr. Sunil Khera, learned counsel for the respondent 


raised a preliminary objection about the maintainability of 


the present writ petition and submits that the subject matter 


of the writ petition admittedly arises from the mutation 


proceedings which are summary in nature, which do not 


decide any rights or title of the parities.  


 


21. Mr. Sunil Khera, learned counsel for the respondent, 


first of all, placed reliance on a judgment rendered by the 


Hon’ble Apex Court in the case of Suraj Bhan Vs. Financial 


Commissioner, (2007) 6 SCC 186, wherein it is observed 


and held that an entry in revenue records does not confer 


title on a person whose name appears in record-of-rights. 


Entries in the revenue records or jamabandi have only “fiscal 


purpose”, i.e., payment of land revenue, and no ownership is 


conferred on the basis of such entries. It is further observed 


that so far as the title of the property is concerned, it can 


only be decided by a competent civil court. Similar view has 


been expressed in the cases Suman Verma v. Union of 


India, (2004) 12 SCC 58; Faqruddin v. Tajuddin (2008) 


8 SCC 12; Rajinder Singh v. State of J&K, (2008) 9 SCC 


368; Municipal Corporation, Aurangabad v. State of 
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Maharashtra, (2015) 16 SCC 689; T. Ravi v. B. Chinna 


Narasimha, (2017) 7 SCC 342; Prahlad Pradhan v. 


Sonu Kumhar, (2019) 10 SCC 259; and Ajit Kaur v. 


Darshan Singh, (2019) 13 SCC 70.” 


 


22. Mr. Sunil Khera, learned counsel for the respondent 


submits that it is settled principle of law that the writ 


petition is not maintainable arising out of mutation 


proceedings and in reference to this, he further placed 


reliance on the judgment rendered by this Court in the case 


of Bharat Dei and another Vs. Additional Commissioner 


Garhwal Mandal and others, decided on 21.11.2020 in 


Writ Petition (M/S) No. 73 of 2013, wherein this Court 


held that it the settled law that the proceedings under 


Sections 34 and 39 of the Land Revenue Act, are summary 


in nature and any adjudication which is made on the same, 


does not decide a title of the parties litigating over an issue 


for getting themselves to be recorded in the revenue 


records. Learned counsel for the respondent placed reliance 


on para 2 and 3 of the said judgment, which are being 


reproduced herein as below:- 


 “2. It is the settled law that the proceedings under Sections 34 
and 39 of the Land Revenue Act, are summary in nature and any 
adjudication which is made on the same, does not decide a title 
of the parties litigating over an issue for getting themselves to be 
recorded in the revenue records. Rather to the contrary, the Law 
contemplates that any entries which are made as a consequences 
of the orders passed under the proceedings which are provided 
under Sections 34 and 39 of the Land Revenue Act, would only 
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be having a fiscal affect because it only determines the 
entitlement of the State and liability of a person/revenue holder, 
to ensure the remittance of the Land Revenue, payable towards 
the land which was the subject matter of the proceedings under 
Section 34 of the Land Revenue Act. Hence, it has been 
consistently held by the High Courts, that no Writ Petition, as 
against the aforesaid judgments would be maintainable before 
the High Court. Some of the judgments, the reference of which 
has been made by the counsel for the respondents in relation to 
the aforesaid subject, have been reported in 2004 (97) RD 696, 
Smt. Manorma Devi and others vs. Board of Revenue U.P. 
Lucknow and others; 2002 (93) RD 510, Smt. Gyan Mati Vs. 
Additional Commissioner (Admn.), Basti Division and others; 
1996 (6) SCC 223, Sawarni (Smt) vs. Inder Kaur (Smt) and 
others as well as 1999 (4) A.W.C. 3038, Smt. Rani Devi vs. 
Board of Revenue, U.P. at Lucknow and others.  
 
3. In view of the aforesaid ratio, it has been consistently held by 
the Courts, that, any adjudication which is made in a mutation 
proceedings under the Land Revenue Act, 1901 would always be 
a subject to the provisions contained under Section 40A of the 
Land Revenue Act, i.e. if any person is aggrieved against the 
determination made or on a denial made to record, his name in 
the Revenue records, under Section 34 of the Land Revenue Act, 
the effected person will have had to resort the proceedings of 
instituting the regular suit for deciding their rights. 


 


23. Another judgment which has been relied by the learned 


counsel for the respondent is in the case of Girish Chandra 


Vs. Apar Ayukt (Prakashan) Garhwal Mandal and 


others, 2004 (2) UD 325, wherein this Court dismissed 


the petition by holding that the mutation proceedings do not 


confer a title and are summary in nature and therefore a writ 


petition is not maintainable and opportunity was given to the 


petitioner to approach the appropriate Court for redressal of 


rights. The relevant paras of the said judgment are also 


being reproduced herein as below :- 


“3. Mutation proceedings do not decide rights or title of 
parties. These proceedings are just fiscal in nature and no 
writ petition under Article 226 of the Constitution of India 
is maintainable. Division Bench of Allahabad High Court in 
a case Jaipal vs. Board of Revenue, AIR 1957 Allahabad 
205 has held as under: 
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"The only exception to this general rule is in those cases in 
which the entry itself confers a title on the petitioner by 
virtue of the provisions of the U.P. Zamindari Abolition and 
Land Reforms Act. This petition does not fall in that class 
and we think, therefore, this Court should not entertain it. 
It is accordingly dismissed with costs.  
 
4. Reference was also made to the decision in Smt. 
Amrendra Kaur vs. Collector, Rampur and others, R.D. 
2003 (95) 211, it has been held by Allahabad High Court 
as under: 
 
"A reference in this regard may be made to the decisions 
in Avadhesh Pratap Singh and others vs. Pahupat Pratap 
Singh and others 1941 RD 1068, Smt. Lakhpati and 
another vs. Board of 1984, RD 378, Chhedi Lal vs. Board 
of Revenue, 1982 RD 201, Mohar Tewari vs. Board of 
Revenue, V.P. and another 1990 RD 20, and Nagai and 
another vs. Board of Revenue and others, 2002 (93) RD 
365. In all the aforesaid decisions, it has consistently been 
held that the mutation proceedings are summary in 
nature. The findings recorded and observations made by 
the authorities in those proceedings have got no binding 
effect on the regular side either upon the parties or upon 
the Courts. In the present case, as stated above, the 
petitioner has already filed suit for cancellation of sale 
deeds in question and has, thus, already availed of the 
alternative remedy thus the present petition filed under 
Article 226 of the Constitution of India is legally not 
maintainable. It is, however, observed that the findings 
recorded and observations made by the Courts below on 
the merits of the case, will have no adverse effect upon 
the parties or upon the Courts below while deciding the 
said suits. They will be at liberty to decide the said suits on 
the basis of the evidence produced by the parties ignoring 
the orders passed in the mutation proceedings." 


 


24. Another judgment which has been relied upon by the 


learned counsel for the respondent is in the case of Jia-Ul-


Haq & Others Vs. Sri Walidin and another, 2016 (1) UD 


447, decided on 12.10.2015, wherein this Court held that 


the mutation proceedings are summary in nature and does 


not confer any right and title in favour of the persons whose 


names have been mutated, and Section 40 (a) of the U.P. 


Land Revenue Act provides that if a person is aggrieved by 
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any order passed in mutation proceedings, the aggrieved 


party has an efficacious remedy to get its title declared from 


the competent Court.  


 


25. Learned counsel for the respondent submits that 


Section 40 (a) of the Land Revenue Act gives an elaborative 


right to an aggrieved party to get its right declared from the 


competent Court and the orders passed in mutation 


proceedings are not final and the same are fiscal in nature 


and therefore the writ petition against the proceedings 


arising out of a mutation proceeding is not maintainable.  


 


26. The Allahabad High Court, in the case of Smt. Rani 


Devi Vs. Board of Revenue, 1999 (90) RD, 633, has 


held that the writ petition arising out of mutation 


proceedings is not maintainable. In another case, i.e. in the 


case of Ram Bharose Lal Vs. State of U.P., 1991 RD 72, 


the Allahabad High Court held that the mutation proceedings 


under Section 34 of the U.P. Land Revenue Act, 1900, do not 


decide rights or title of the parties and proceedings are just 


fiscal in nature and the High Court need not to interfere 


under Articles 226 and 227 of the Constitution of India and 


the remedy can be availed by aggrieved party in appropriate 


Court.  
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27. Learned counsel for the respondent further placed 


reliance upon the judgment in the case of Bindeshwari Vs. 


Board of Revenue U.P. at Lucknow and others, reported 


in (2002) 93 RD 134, wherein the Allahabad High Court 


held that the mutation proceeding does not adjudicate the 


rights of the parties and hence the writ petition is not 


maintainable.  


 


28. Learned counsel for the respondent further placed 


reliance on a recent judgment of this Court i.e. in the case of 


Iqbal Hasan Vs. State of Uttarakhand and others, in 


Writ Petition (M/S) No. 1495 of 2022, 2022 Supreme 


(UK) 230, decided on 30.08.2022.  


 


29. In response to the preliminary objections as raised by 


the respondent, the learned counsel for the petitioners 


submits that the maintainability of a writ petition is self 


imposed restriction and has not an absolute rule.  There are 


exceptions where the writ petition is maintainable even in 


respect of mutation proceedings and the present case is not 


the case of any final order passed in mutation proceedings 


but is the case wherein the Restoration Application filed by 


the petitioner against the ex parte order has not been 


considered by the trial Court.  
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30. Learned counsel for the petitioner placed reliance on 


the judgment rendered by the Allahabad High Court in the 


case of Smt. Kalawati Vs. The Board of Revenue and 


others, decided on 05.04.2022 in WRIT-B No. 295 of 2022. 


He refers para 40 of the said judgment which is being 


reproduced herein as below:- 


“40. Having regard to the foregoing discussion the 
exceptions under which a writ petition may be entertained 
against orders passed in mutation proceedings would arise 
where : 
 
(i) the order or proceedings are wholly without jurisdiction; 
 
(ii) rights and title of the parties have already been 
decided by a competent court, and that has been varied in 
mutation proceedings;  
 
(iii) mutation has been directed not on the basis of 
possession or on the basis of some title deed, but after 
entering into questions relating to entitlement to succeed 
the property, touching the merits of the rival claims; 
(iv) rights have been created which are against provisions 
of any statute, or the entry itself confers a title by virtue of 
some statutory provision; 
 
(v) the orders have been obtained on the basis of fraud or 
misrepresentation of facts, or by fabricating documents; 
 
(vi) the order suffers from some patent jurisdictional error 
i.e. in cases where there is a lack of jurisdiction, excess of 
jurisdiction or abuse of jurisdiction; 
 
(vii) there has been a violation of principles of natural 
justice. 


 


As it appears from the said judgment there are seven 


categories of cases in which it has been held by the 


Allahabad High Court that the writ petition may be 


entertained against orders passed in mutation proceedings.   
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31. I have gone through the seven categories of cases but 


in the opinion of this Court, the present case does not fall in 


any of the categories. Though, learned counsel for the 


petitioners placed reliance on the said judgment, but what 


ultimately has been held in this judgment is reflected from 


para 44 of the said judgment which is also being reproduced 


herein as below:- 


“44. At this stage, learned counsel for the petitioner 
seeks to urge that the findings returned in the mutation 
proceedings may prejudice the petitioner's case in a suit 
pertaining to claim of title. The aforesaid apprehension is 
wholly without basis since findings returned by mutation 
courts in summary proceedings are for the limited purpose 
of correction of revenue records and do not have any 
presumptive value on a question of title which is required 
to be adjudicated by the court of competent jurisdiction 
without being influenced by any finding returned in 
mutation proceedings. In this regard the provision 
contained under Section 39 of the Code has already been 
taken note of wherein it is provided in unequivocal terms 
that order passed under Section 35 would not debar any 
person from establishing his rights to the land by means of 
a suit under Section 144. 


 
Thus, the said judgment is of no help to the 


petitioners. 


 
32. Apart from this, learned counsel for the petitioners 


placed reliance on another judgment of this Court in the case 


of Kehar Singh Vs. State of U.P. and Another, 2011 (2) 


UC 1083 decided on 31.06.2010.  


 


33. I perused the judgment; however, the facts of this case 


are not applicable since those who filed their objections in 
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the mutation proceedings, they were the party to the 


mutation proceedings.  


 


34. Learned counsel for the petitioners submits that filing 


of objections/restoration application by the petitioners itself 


amounts to filing of mutation application and therefore, the 


Revenue Authorities were duty bound to recall the correct 


entries in the records are totally misconceived and not 


acceptable. 


 


35. Learned counsel for the petitioners submits that unless 


the Restoration Application is decided, separate mutation 


application could not have been filed. He submits that it is 


settled principle of law that restoration application could not 


have been decided without deciding the delay condonation 


application first and in a reference to this, he has placed 


reliance upon various judgments i.e. in the case of Beena 


Kumari Vs. Raj Kumar, 2016 0 Supreme (Del) 2999 


and in the case of Mohanram Vs. Mohanram & Another, 


2008 2 RLW (R) 983. 


 


36. I perused both the judgments and of the view that 


these judgments have no relevance, since the facts of the 


present case are entirely on different footing. The present 


case is arising out of a mutation proceedings which were 
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concluded in favour of the respondent and if the petitioners 


are aggrieved, at all in reference to those entries then they 


have to approach to the Civil Court, seeking remedies for the 


purposes of deciding their title over the property in question. 


 


37. Learned counsel for the petitioners submits that since 


only a restoration application was filed and therefore while 


deciding the restoration application, the merit of the matter 


could not have been gone into. He further submits that there 


are two Wills on record; one is relied by the petitioners 


which is of dated 20.09.2000, whereas another Will, in which 


the respondent moved mutation proceeding which was 


allowed in their favour is of 25.10.1995, registered on 


26.10.1995. Learned counsel for the petitioners submits that 


even if the earlier Will is not specifically revoked the same 


stand impliedly revoked and in the case of more than one 


Will executed by the testator the last Will shall prevail. In a 


reference to this, he has referred the judgment in the case 


of Jasbir Singh Vs. Jaspal Singh and others, 2016 SCC 


OnLine P&H 3416 and in the case of Pramila Tiwari Vs. 


Anil Kumar Mishra and others, 2024 SCC OnLine All 


1588.  


 


38. So far as the case of Jasbir Singh (supra) is 


concerned, the same case is arising out of a regular suit, 


seeking declaration on the basis of a Will. This case has no 
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relevance in respect of the issue as involved in this petition 


since on the basis of the subsequent Will, the petitioners are 


seeking recall of the order passed in a mutation proceedings 


initiated by the respondent on the basis of earlier Will. 


Neither the earlier Will has been challenged by the 


petitioners nor any declaration has been sought by filing a 


regular suit. Thus, this judgment is not at all applicable.  


 


39. Another judgment, i.e. in the case of Pramila Tiwari 


(supra), also have no relevance since in this case a 


reference was made by the Chief Justice to answer the 


reference made by another Judge, which is being extracted 


herein as below:- 


“Whether the provision of compulsory registration of will, as 
introduced in the form of Section 169(3) of U.P.Z.A. & L.R. 
Act, 1950 by the Amendment Act namely U.P. Act No. 26 of 
2004, is perspective or retrospective in nature?” 


 


 Thus, from the reference itself, it is clear that the said 


judgment has no relevance since the entire subject matter of 


the present petition is pertaining to the mutation proceeding 


which was initiated by the respondent on the basis of a 


registered will dated 26.10.1995. 


 


40. Undisputedly, the petitioners have not filed any 


mutation application on the basis of subsequent Will dated 


20.09.2000 and furthermore, they were not the party to the 


mutation proceedings initiated by the respondent herein.  
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41. The Board of Revenue clearly observed in the order 


impugned that if there was a subsequent Will in favour of 


the petitioners then they have to move a proper application 


under Sections 34/35 of the Land Revenue Act after the 


death of their father which they have not done.  


 


42. On the basis of the subsequent Will, intervening by 


moving an application for recalling the order in a mutation 


proceedings initiated by the respondent herein is wholly 


unwarranted. 


 


43. In opinion of this Court, if the mutation proceedings 


initiated by the respondent were concluded and if there was 


a subsequent Will, the only remedy available to the 


petitioners to approach to the Civil Court either to challenge 


the Will dated 26.10.1995 on the basis of which the 


mutation application was filed by the respondent or to file a 


regular suit claiming title over the property on the basis of 


the subsequent Will. 


 


44. Neither the Will dated 26.10.1995 was challenged nor 


any regular suit was filed by the petitioners for claiming title 


over the property pursuant to a subsequent Will. It is settled 


principle of law that mutation proceedings are summary in 


nature and it does not confer any title over the property and 


this is only for the fiscal purposes. 
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45. After hearing the arguments of the learned counsel for 


the parties and further after gone through the judgments as 


relied upon by the learned counsel for the parties, this Court 


is of the view that the present writ petition is not 


maintainable since the order passed in mutation proceedings 


is not final on the question of title and title can only be 


decided by competent Court of law, therefore, this Court is 


not inclined to interfere with the order passed by the 


Tehsildar, in Case No. 69 of 2015-16, as well as with order 


passed by the Assistant Collector, Ist/SDM, Haridwar dated 


30.09.2022 in Appeal No. 04 of 2018, and with order passed 


by the Board of Revenue in Revision No. 89 of 2020-21, 


while exercising its supervisory powers conferred by Article 


227 of the Constitution of India.  
 


 


 


46. Accordingly, the writ petition fails and dismissed. 


However, any observations as made above, will not come on 


the way of the petitioners if they approach a competent 


Court of law for adjudication of their rights over the property 


in question. 


 


___________________________ 
Rakesh Thapliyal, J. 


Dt: 01.08.2024 
Mahinder/ 
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No Date 


Office Notes, 
reports, orders 
or proceedings 


or directions and 
Registrar’s order 
with Signatures 


COURT’S OR JUDGES’S ORDERS 


   WPMS No. 1816 of 2024 
Hon’ble Manoj Kumar Tiwari, J. 
 
 Mr. Shailendra Nauriyal, Advocate 
for the petitioner. 


2. Petitioner is a private University 
established under State Legislation, 
namely, Himalayan Garhwal University 
Act, 2016 (Uttarakhand Act No. 33 of 
2016). Petitioner has challenged the 
order passed by State Information 
Commission, whereby its Deputy 
Registrar was issued a show cause notice 
under Section 20(1) of the Right to 
Information Act, 2005. 


3. According to petitioner, since it is a 
private University, not receiving any 
financial aid from Central or the State 
Government, therefore, it is not covered 
under the Right to Information Act, 
2005, therefore, the order passed by 
State Information Commission is without 
jurisdiction.  


4. By means of this writ petition, 
petitioner has sought the following 
reliefs:- 


“(i) Issue a writ order or direction in the nature of 
certiorari for quashing the impugned orders 
(Annexure No. 9) by which the Commission has 
taken cognizance on the appeals filed Under 
Section 19(3) of RTI Act, 2005 without having 
jurisdiction and contrary to the provision of the 
RTI Act. 


(ii) Issue a writ order or direction in the nature of 
mandamus directing the Commission/ respondent 
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to follow the provision of the RTI Act, 2005 and 
not to take cognizance on the appeals filed 
against the private University which does not 
come under the domain of RTI Act, 2005.” 


5. The Right to Information Act was 
enacted to promote transparency and 
accountability in the working of every 
public authority. The expression “public 
authority” is defined under Section 2(h) 
of Right to Information Act, 2005, which 
is reproduced below:-  


 “S.2(h) “public authority” means any 
authority or body or institution of self-
government established or constituted,- 


 (a) by or under the Constitution; 


 (b) by any other law made by Parliament; 


 (c) by any other law made by State 
Legislature; 


 (d) by notification issued or order made by 
the appropriate Government, and includes any- 


 (i) body owned, controlled or substantially 
financed; 


 (ii) non-Government Organisation 
substantially financed, directly or indirectly by 
funds provided by the appropriate Government;”   


6. From bare reading of Section 2(h) of 
the Act it is revealed that an Authority or 
body or institution of self-Government, 
which is established or constituted (a) 
under the Constitution, (b) by a Law of 
Parliament (c) by a Law of State 
Legislature and (d) by notification made 
by the appropriate Government ipso 
facto comes within the definition of 
“public authority”. 
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7. The definition given in Section 2(h) 
is in two parts, in the first part, 
expression ‘means’ is used which 
indicates that it is exhaustive and 
complete. The later part uses the 
expression ‘includes’ which signifies that 
beyond the meaning given in the 
definition clause, other matters may be 
included keeping in view the nature of 
the language and object of the provision. 
Clause (a) to (d) of Section 2(h) are 
covered by the word “means”, while 
Clause (1) and Clause (2) are covered by 
the expression “includes”. Use of word 
“means” in the first part signifies that no 
other meaning can be given to the words 
used in Clause (a) to (d) of the 
definition. Use of word “includes” in the 
later part of the definition clause 
indicates that bodies or non-government 
organisations, which do not fall under 
Clause (a) to (d) may also be covered by 
the definition of “public authority”, if they 
are substantially financed, directly or 
indirectly, by funds provided by the 
appropriate Government. 


8. Since petitioner was established by 
a law made by Uttarakhand Legislature, 
therefore, it is a public authority, 
notwithstanding the fact that it is a 
private university, not receiving any 
funds from the Central or State 
Government. Funding by Central or State 
Government becomes relevant only in 
case of other bodies/organisations, which 
do not fall in Clause (a) to (d) of Section 
2(h) of Right to Information Act. Since 
petitioner falls under Clause (c) of 
Section 2(h), thus the contention that 
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petitioner is not receiving any funds from 
Central or State Government becomes 
irrelevant.  


9. Thus, the petitioner is “public 
authority” within the meaning of the 
term as defined in Section 2(h) of the 
Right to Information Act, 2005. 


10. Learned counsel for petitioner 
submitted that State Information 
Commission has asked petitioner to 
disclose information in respect of persons 
admitted to different courses in the 
petitioner college, which cannot be 
disclosed in view of provision contained 
in Section 8(j) of the Right to 
Information Act.  


11. This Court is not inclined to go into 
the said question at this stage, as it is 
always open to the petitioner to invoke 
relevant provisions of Right to 
Information Act against disclosure of 
personal or privileged information, in 
appropriate cases.  


12. Thus, there is no scope for 
interference in the matter. The writ 
petition fails and is dismissed. No order 
as to costs.     
  


       (Manoj Kumar Tiwari, J.) 
                                10.07.2024 


Navin 
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IN THE HIGH COURT OF UTTARAKHAND 


AT NAINITAL 


HON’BLE SHRI JUSTICE MANOJ KUMAR TIWARI 


 
WRIT PETITION (M/S) No. 1860 of 2024 


 
 


 
Centre of Indian Trade  


Unions & others.             ...Petitioners 
 


Versus  
 


Indian Military Academy, Premnagar 


Dehradun.      ...Respondent 
 


Present: 


 Mr. M.C. Pant, Advocate for the petitioners. 


 Mr. Rajesh Sharma, Standing Counsel for the Union of India.  


  
JUDGMENT 


 


  Petitioner nos. 2 to 87 were engaged on 


contract as washerman in Indian Military Academy; 


while, petitioner no. 1 is Federation of Indian Trade 


Unions as per the description given in paragraph no. 4 


of the writ petition. 


 
2.  According to petitioner nos. 2 to 87, they 


have completed more than 240 days in a calendar year, 


thus, they are entitled to benefit of various Labour 


Welfare Legislations and also for regularisation of their 


services. According to them, they raised demand for 


benefit of Labour Welfare Legislations and also for 


regularisation of their services, which was referred for 


conciliation, however, before conciliation proceedings 


could be concluded, petitioners were disengaged. Thus, 
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feeling aggrieved, petitioners have approached this 


Court seeking the following substantive reliefs:- 


 
“(I) Issue writ rule or direction in the nature of 
certiorarified mandamus by declaring the order dated 13-
06-2024 as contained to Annexure No 1 passed by the 
respondent is illegal void, unjust and arbitrary and to 
quash the same along with its effect and operation also 
after calling the entire records from the respondent or to 
mould the relief appropriately by safeguarding the interest 
of the petitioners. 


(II) Issue writ, rule or direction in nature of the mandamus 
by directing the respondent to allow to continue the 
petitioners as washer mans in the establishments of the 
respondent till the Industrial dispute raised by the 
petitioners will comes to its logical conclusion and also to 
comply the directions of the conciliation officer and State 
Labour Commissioner Central as highlighted in the body of 
the petition. 


(III) Issue appropriate order, writ, direction by directing 
the respondent not to engage or interpose any 
intermediary or contractor for the purpose of washing of 
clothing works which is being done by the petitioners 
directly and also to declare any such action of the 
respondent including any stipulation made in this regard 
for engaging intermediary or contractor during the 
pendency of Industrial Dispute as illegal, void, irrational 
and arbitrary and quash the same alongwith the effect and 
operation also after calling the entire record including such 
alleged stipulation engaging such contractor along with its 
effect and operation also.” 


   
3.  The order dated 13.06.2024, impugned in 


the writ petition, is on record as Annexure-1 to the writ 


petition. Perusal thereof reveals that contract of service 


of the petitioners was last renewed w.e.f. 01.04.2024 


upto 15.06.2024, and they were informed that no 


washerman will be employed after 15.06.2024 and the 


concerned officer was directed not to extend contract of 


any washerman after 15.06.2024. 


 
4.  Learned counsel for the petitioners submits 


that since conciliation proceedings are going on, 


therefore, it was not permissible for the respondents to 


terminate the contract of service of washermen.  He 


submits that the impugned order has been passed in 







 3 


violation of Section 33(1) of the Industrial Disputes Act, 


1947, therefore, the same is liable to be set aside. He 


relied upon a judgment rendered by learned Single 


Judge of Hon’ble Madras High Court in the case of 


Anaimalai National Estate Workers, Union, Valparai and 


Others Vs. Planters’ Association of Tamil Nadu, 


Coimbatore, and others reported in 2002 (4) L.L.N. 530 


for contending that writ petition would be maintainable in 


case Section 33(1) of the Industrial Disputes Act is 


violated, notwithstanding the statutory remedy available 


to the workmen under Section 33A of the said Act.  


 
5.  This Court is not impressed by the said 


submission. Admittedly, petitioners are seeking 


enforcement of rights available under Industrial 


Disputes Act and they also approached the forum 


available under the said Act, therefore, they have to 


seek remedy within the framework of the said Act. In 


the event of failure of conciliation proceedings, the 


dispute raised by petitioners shall be referred for 


adjudication to an Industrial Adjudicator constituted 


under Industrial Disputes Act. Thus, writ petition 


cannot be maintained for alleged violation of some 


provision of Industrial Disputes Act.  


 
6.  The grievance raised by petitioners against 


order dated 13.06.2024 appears to be erroneous, as 


their contract of service was last extended only upto 


15.06.2024 and by the said order, petitioners were 


informed that their contract of service will not be 


extended after 15.06.2024. Thus, Section 33(1) of 


Industrial Disputes Act, 1947 would not be attracted, 


as there has been no sudden change in the conditions 


of service applicable to petitioners by the said order. 
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7.  From perusal of the letter dated 21.06.2024 


issued by Assistant Labour Commissioner, Central 


(Annexure-2 to the writ petition) and letter dated 


20.06.2024 issued by Quarter Master, Indian Military 


Academy (Annexure-10 to the writ petition), it is 


revealed that the conciliation proceedings concluded on 


13.06.2024; in such view of the matter also, Section 


33(1) of the Industrial Disputes Act, 1947 cannot be 


pressed into service for challenging the impugned order 


dated 13.06.2024. 


  
8.  Hon’ble Supreme Court in the case of Premier 


Automobiles Ltd. v. Kamlekar Shantaram Wadke, 


(1976) 1 SCC 496 has held that when the dispute 


relates to the enforcement of a right or an obligation 


created under Industrial Disputes Act, then the only 


remedy available to the claimant is to get adjudication 


done under the said Act.  


 
9.  In the case of U.P. State Bridge Corpn. Ltd. 


v. U.P. Rajya Setu Nigam S. Karamchari Sangh, (2004) 


4 SCC 268, Hon’ble Supreme Court has disapproved 


the practice of High Court entertaining writ petition 


filed by the workmen for enforcement of rights created 


under Industrial Disputes Act. Paragraph nos. 11, 12, 


13 & 14 of the said judgment are reproduced below:- 


 
 “11. We are of the firm opinion that the High Court 


erred in entertaining the writ petition of the 
respondent Union at all. The dispute was an 
industrial dispute both within the meaning of the 
Industrial Disputes Act, 1947 as well as U.P. IDA, 
1947. The rights and obligations sought to be 
enforced by the respondent Union in the writ petition 
are those created by the Industrial Disputes Act. 
In Premier Automobiles Ltd. v. Kamlekar Shantaram 
Wadke [(1976) 1 SCC 496 : 1976 SCC (L&S) 70] it 
was held that when the dispute relates to the 
enforcement of a right or an obligation created under 
the Act, then the only remedy available to the 
claimant is to get adjudication under the Act. This 
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was because the Industrial Disputes Act was made to 
provide 


   “a speedy, inexpensive and effective forum for 
resolution of disputes arising between workmen and 
their employers. The idea has been to ensure that 
the workmen do not get caught in the labyrinth of 
civil courts with their layers upon layers of appeals 
and revisions and the elaborate procedural laws, 
which the workmen can ill-afford. The procedures 
followed by civil courts, it was thought, would not 
facilitate a prompt and effective disposal of these 
disputes. As against this, the courts and tribunals 
created by the Industrial Disputes Act are not 
shackled by these procedural laws nor is their award 
subject to any appeals or revisions. Because of their 
informality, the workmen and their representatives 
can themselves prosecute or defend their cases. 
These forums are empowered to grant such relief as 
they think just and appropriate. They can even 
substitute the punishment in many cases. They can 
make and remake the contracts, settlements, wage 
structures and what not. Their awards are no doubt 
amenable to jurisdiction of the High Court under 
Article 226 as also to the jurisdiction of this Court 
under Article 32, but they are extraordinary remedies 
subject to several self-imposed constraints. It is, 
therefore, always in the interest of the workmen that 
disputes concerning them are adjudicated in the 
forums created by the Act and not in a civil court. 
That is the entire policy underlying the vast array of 
enactments concerning workmen. This legislative 
policy and intendment should necessarily weigh with 
the courts in interpreting these enactments and the 
disputes arising under them”. [Ed.: So held 
in Rajasthan SRTC v. Krishna Kant, (1995) 5 SCC 75 
at p. 91f to 92b in para 28 after quoting the 
principles enunciated in Premier Automobiles; as 
explained in (2002) 2 SCC 542 at 547.] 


  
 12. Although these observations were made in the 


context of the jurisdiction of the civil court to 
entertain the proceedings relating to an industrial 
dispute and may not be read as a limitation on the 
Court's powers under Article 226, nevertheless it 
would need a very strong case indeed for the High 
Court to deviate from the principle that where a 
specific remedy is given by the statute, the person 
who insists upon such remedy can avail of the 
process as provided in that statute and in no other 
manner. 


 
  13. There is another aspect of the matter. Certified 


Standing Orders have been held to constitute 
statutory terms and conditions of service — D.K. 
Yadav v. J.M.A Industries Ltd. [(1993) 3 SCC 259 : 
1993 SCC (L&S) 723] Although this statement of the 
law was doubted in Rajasthan SRTC v. Krishna 
Kant [(1995) 5 SCC 75 : 1995 SCC (L&S) 1207 : 
(1995) 31 ATC 110] it was not deviated from. It was 
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however made clear that Certified Standing Orders 
do not constitute “statutory provisions” in the sense 
that dismissal or removal of an employee in 
contravention of the Certified Standing Orders would 
be a contravention of statutory provisions enabling 
the workman to file a writ petition for their 
enforcement. This is what was said by this Court 
in Rajasthan Transport Corpn. [(1995) 5 SCC 75 : 
1995 SCC (L&S) 1207 : (1995) 31 ATC 110] : (SCC 
p. 86, para 18) 


  
 “Indeed, if it is held that certified standing orders 


constitute statutory provisions or have statutory 
force, a writ petition would also lie for their 
enforcement just as in the case of violation of the 
Rules made under the proviso to Article 309 of the 
Constitution. Neither a suit would be necessary nor a 
reference under Industrial Disputes Act. We do not 
think the Certified Standing Orders can be elevated 
to that status. It is one thing to say that they 
are statutorily imposed conditions of service and an 
altogether different thing to say that they constitute 
statutory provisions themselves.” 


(emphasis in original) 
 
 14. Finally, it is an established practice that the 


Court exercising extraordinary jurisdiction under 
Article 226 should have refused to do so where there 
are disputed questions of fact. In the present case, 
the nature of the employment of the workmen was in 
dispute. According to the appellant, the workmen 
had been appointed in connection with a particular 
project and there was no question of absorbing them 
or their continuing in service once the project was 
completed. Admittedly, when the matter was 
pending before the High Court, there were 29 such 
projects under execution or awarded. According to 
the respondent workmen, they were appointed as 
regular employees and they cited orders by which 
some of them were transferred to various projects at 
various places. In answer to this the appellants said 
that although the appellant Corporation tried to 
accommodate as many daily-wagers as they could in 
any new project, they were always under compulsion 
to engage local people of the locality where work was 
awarded. There was as such no question of transfer 
of any workman from one project to another. This 
was an issue which should have been resolved on the 
basis of evidence led. The Division Bench erred in 
rejecting the appellant's submission summarily as 
also in placing the onus on the appellant to produce 
the appointment letters of the respondent workmen.” 


 
10.  A full Bench of Hon’ble Madras High Court in 


the case of Sri P. Pitchumani v. Management of Sri 


Chakra Tyres Ltd., (2004) 3 CTC 1 while considering 
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the question of maintainability of writ petition at the 


instance of workmen has held as under:- 
  
  “13. The apprehension of delay in adjudication by 


the forums created under I.D. Act cannot be a 
ground to invoke Writ jurisdiction. As already stated 
above, Writ jurisdiction can be invoked only when an 
action involves a public duty. However, in 
appropriate cases, the High Court can always fix a 
time for adjudicating the disputes.” 


 
11.  On the question of maintainability of writ 


petition, in a case where remedy is available to a 


workman under Industrial Disputes Act, Hon’ble 


Supreme Court held in the case of State of U.P. v. U.P. 


Rajya Khanij Vikas Nigam Sangharsh Samiti, (2008) 12 


SCC 675 that actions of the employer complained of by 


workmen could be examined by an appropriate 


court/tribunal under an industrial law and not by a writ 


court exercising power under Article 226 of the 


Constitution of India. Paragraph nos. 49, 50 & 51 of the 


said judgment are reproduced below:- 


 
“49. It is contended on behalf of the employees that 
the Corporation was not right when it stated that 
there was no work and several projects came to be 
closed. It was also contended that many employees 
were absorbed by the Corporation and there was an 
element of “pick and choose”. The said action was 
arbitrary, discriminatory, unreasonable and violative 
of Articles 14, 19 and 21 of the Constitution. 
Regarding loss caused to the Corporation, according 
to the Samiti, it was the result of wrong and improper 
decisions of the Corporation and the State 
Government. Poor employees should not suffer on 
that count. 
 
50. In our considered view, however, all such actions 
could be examined by an appropriate court/tribunal 
under the industrial law and not by a writ court 
exercising power of judicial review under Article 226 
of the Constitution. If the impugned action of the 
Corporation of retrenchment of several employees is 
not in consonance with law, the employees are 
certainly entitled to relief from an appropriate 
authority. 
 
51. If any action is taken which is arbitrary, 
unreasonable or otherwise not in consonance with the 
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provisions of law, such authority or court/tribunal is 
bound to consider it and legal and legitimate relief can 
always be granted keeping in view the evidence 
before it and considering statutory provisions in 
vogue. Unfortunately, the High Court did not consider 
all these aspects and issued a writ of mandamus 
which should not have been done. Hence, the order 
passed and directions issued by the High Court 
deserve to be set aside.” 


 
12.  Similar view has been expressed by Hon’ble 


Supreme Court in the case of Transport & Dock 


Workers Union v. Mumbai Port Trust, (2011) 2 SCC 


575. Paragraph no. 14 of the said judgment is 


reproduced below:- 


 
“14. In our opinion the writ petition filed by the 
appellants should have been dismissed by the High 
Court on the ground of existence of an alternative 
remedy under the Industrial Disputes Act. It is well 
settled that writ jurisdiction is discretionary 
jurisdiction, and the discretion should not ordinarily be 
exercised if there is an alternative remedy available to 
the appellant. In this case there was a clear 
alternative remedy available to the appellants by 
raising an industrial dispute and hence we fail to 
understand why the High Court entertained the writ 
petition. It seems to us that some High Courts by 
adopting an over liberal approach are unnecessarily 
adding to their load of arrears instead of observing 
judicial discipline in following settled legal principles. 
However, we may also consider the case on merits.” 


 
 
13.  Learned counsel for the petitioners relied 


upon a judgment rendered by Hon’ble Supreme Court 


in the case of Balco Captive Power Plant Mazdoor 


Sangh v National Thermal Power Corporation and 


others, (2007) 14 SCC 234. The said judgment is 


distinguishable on facts, as in that case, upon 


privatisation of a Public Sector Undertaking, which is 


‘State’ under Article 12 of the Constitution; services of 


its employees were transferred to a private concern 


without their consent. Status of employees of an 


instrumentality of State cannot be changed to private 


employment without their consent and writ petition 
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would be maintainable against a Public Sector 


Undertaking, therefore, the ratio of the said judgment 


do not help petitioners. In fact, petitioners after setting 


in motion, the machinery provided under Industrial 


Disputes Act have approached this Court without 


waiting for the outcome of process, which was set in 


motion by them, therefore, this Court declines to 


entertain this writ petition. 


 
14.  Since petitioners have remedy available 


under Industrial Disputes Act, therefore, they shall be 


at liberty to pursue the matter before the forum 


available to them in law.    


 


15.  The writ petition is, accordingly, dismissed. 


No order as to costs.  


 
 


 
                    (MANOJ KUMAR TIWARI, J.)   


U.U.        15.07.2024 
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J U D G M E N T 


 
 
 


Hon’ble Manoj Kumar Tiwari, J. 
 
       


Petitioner no. 2 claims to be the Vice 


President of a registered society known as 


‘Gurunanak Siksha Samiti’, which manages 


three educational institutions in District 


Udham Singh Nagar, while petitioner no. 1 


claims to be the member of General Body of 


the said society. Petitioners have challenged 


the order dated 12.7.2024, passed by the 


Deputy Registrar, Firms, Societies and Chits, 


Udham Singh Nagar, whereby he has upheld 


the decision of the Managing Committee of the 


said society, taken in the meeting held on 


13.5.2022, inducting respondent no. 2 to 31 as 


member of the society.  


 


2.  Learned Senior Counsel for the 


petitioners submits that the order passed by 


the Deputy Registrar is unsustainable as 
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relevant provisions of the bylaws of the society 


were not considered. He further submits that 


the Committee of Management held a meeting 


on 6.5.2022, in which it was decided that next 


meeting for considering the applications for 


becoming member shall be held on 13.5.2022; 


thus any application for membership submitted 


after 6.5.2022 could not have been considered 


by the Committee of Management in the next 


meeting held on 13.5.2022. However, such 


applications were not only considered but the 


persons making such application were also 


inducted as Member. He submits that this issue 


was highlighted by petitioners before the 


Deputy Registrar, however, the Deputy 


Registrar has completely overlooked the said 


aspect, therefore, impugned order is 


unsustainable.  
 


3.  Learned Senior Counsel for the 


petitioners further contended that as per 


the bylaws, every person desirous of 


becoming member of the society has to 


tender membership fee through bank draft, 


which has to be enclosed with the 


application. He submits that the bank draft 


has to be prepared in the name of the 


person, who is making application, 


however, in the present case, bank draft 


submitted by some of the applicants were 


not issued in their name, which indicates 


that such applicants had not gone to the 


bank for preparing the bank draft and 
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someone else prepared the bank drafts on 


their behalf.   


 


4.  Learned Senior Counsel for the 


petitioners further submitted that some of 


the private respondents do not profess Sikh 


religion, which is necessary, as per the 


bylaws, to become member of the society. 


However, Deputy Registrar has not 


considered this aspect of the matter and 


upheld their membership.  
 


5.  Per contra, learned Counsel for 


the respondents submit that there is no 


restriction on the power of Committee of 


Management to entertain the application for 


membership, submitted after the meeting in 


which the agenda for considering fresh 


applications for membership is fixed. They 


further submit that there is no minimum 


statutory period prescribed in the bylaws 


between date of submission of application 


and the date when the decision to induct 


new members has to be taken by the 


Committee of Management.  
 


6.  Learned Counsel for the 


respondents further contend that there is 


no provision in the bylaws which requires 


that the applicant has to go to the bank for 


getting the bank draft prepared and the 


bank draft prepared through a 
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servant/agent shall be discarded. It is 


further contended that bank draft is an 


instrument that carries a guarantee of 


funds from the bank/financial institution 


and unlike a cheque, bank draft has a 


guarantee that it will not bounce due to 


insufficiency of funds. Thus they submit 


that purpose of bank draft is to collect fee 


from the applicants, which is achieved once 


the amount is credited into the account of 


society.   
 


7.  As regards the third issue that 


some private respondents do not profess 


Sikh religion, learned Counsel for the 


respondents submit that there is no 


pleading to this effect in the writ petition, 


therefore, learned Counsel for the 


petitioners cannot raise an issue which is 


not pleaded. They, however, submit that 


this aspect has been dealt with by the 


Deputy Registrar in his order dated 


12.7.2024. Perusal of the impugned order 


reveals that after referring to Section 4(9) 


of the Gurudwara Act, 1925, Deputy 


Registrar has recorded a finding that all the 


members inducted as member are Sikh in 


view of the declaration given by them as 


per the Gurudwara Act, 1925.  
  


8.  This Court finds substance in the 


submissions made by learned Counsel for 
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the respondents. The induction of members 


is regulated by the bylaws of the society. 


The relevant provision of bylaws is quoted 


below: 


  “5(g) Procedure for membership:- 
That an application for membership shall be 
given to the President/Manager of the 
Managing committee of the society 
alongwith a bank draft of the required fee in  
the name of society, passport size 3 
photographs, certificate of the date of birth 
and certificate of required educational 
qualification. That a meeting of the 
managing committee of the society shall be 
called for the purpose and the decision 
taken by the managing committee on the 
application for membership shall be final 
and it shall not be challenged in any Court 
of law. That the membership of the society 
cannot be claimed as matter of right. 
Qualifications of Members:- 


1. The Person opting for ordinary 
membership or life membership shall 
be at least a graduate.  


2. The office bearer of the managing 
committee of society shall not be 
less than a graduate. 


3. He/she shall be a Sikh Professing 
faith in 10 Gurus and Shri Guru 
Granth Sahib. 


4. He/she shall be above 40 years in 
age.” 


 


9.  Thus the bylaws do not prescribe 


any such condition that application for 


membership has to be submitted before 


circulation of agenda for consideration of 


such applications. Bylaws nowhere provide 


any minimum period between date of 
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making application and the date when 


decision is to be taken on such application. 


Learned Counsel for the petitioners has not 


been able to show any provision in the 


bylaws which may be construed as 


prohibition against entertaining applications 


for membership after the meeting in which 


agenda is decided, that applications for 


membership shall be considered in the next 


meeting. In such view of the matter, the 


decision to induct new members, who 


applied after 6.5.2022, taken by the 


Committee of Management in its next 


meeting held on 13.5.2022 cannot be 


faulted.    


 


10.  The second contention raised on 


behalf of petitioners, that some bank drafts 


were not prepared by the applicants 


themselves but were got prepared through 


someone else, therefore such applications 


were liable to be rejected, is also without 


any substance. Learned Senior Counsel for 


the petitioners could not show any such 


provision in the bylaws. In the absence of 


any express provision in the bylaws that an 


applicant himself is required to go to the 


bank to get the bank draft prepared, the 


challenge to impugned order, on this count, 


is also without any basis.  
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11.  As regards the third contention 


raised by petitioners, Deputy Registrar has 


considered the relevant statutory provision 


and also the declaration given by the 


persons, who were seeking membership, 


and thus held that they all are Sikh. 


Moreover, whether a person inducted as 


member is Sikh or not is a question of fact, 


which has been decided by the statutory 


authority i.e. Deputy Registrar. 


Furthermore, in the absence of any 


averment challenging the status of persons 


inducted as member, the submission made 


by learned Senior Counsel for the 


petitioners regarding religion cannot be 


entertained.   
 


12.  For the reasons recorded above, 


this Court does not find any scope of 


interference with the impugned order. 


Consequently, writ petition fails and is 


dismissed.    


 
 


          (Manoj Kumar Tiwari, J.) 
   24.7.2024 


 


Pr 


 


2024:UHC:5317








RESERVED JUDGMENT 
 


IN THE HIGH COURT OF UTTARAKHAND 


AT NAINITAL 
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(Mr. Arvind Vashisth, learned Senior Counsel assisted by Mr. Parikshit Saini, 
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Mr. Siyush Pant, learned Standing counsel for the State of Uttarakhand & 
Mr. Chandra Shekhar & Mr. Harshit Sanwal, Advocates for the caveator)  
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 Delivered on : 05.07.2024 


JUDGMENT 


1.  By means of this writ petition, petitioners have 


sought the following relief:- 


(i) Issue writ or order in the nature of certiorari 
quashing the notice dated 15.07.2022 and order 
dated 04.08.2022 as issued by respondent no. 2 
(contained annexure no. 14 and 16 respectively) 


 
2.  The orders passed by Competent Authority Land 


Acquisition/Special Land Acquisition Officer, Haridwar are 


enclosed as Annexure 14 & 16 to the writ petition. By the 


order dated 15.07.2022, petitioners were asked to refund 


the amount paid as compensation to them, within fifteen 


days, failing which it may be recovered as arrears of land 


revenue. Careful perusal of the said order reveals that the 


land, for which compensation was paid to each of the 


petitioners, was acquired under National Highways Act, 


1956 and substantial amount was paid to each of the 


petitioners.  Thereafter, an objection was filed by legal 


heirs of Megh Raj S/o Asha Ram stating that land 


comprised in Khasra No. 332, for which petitioners were 


paid compensation, is subject matter of litigation and 
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interim order has been passed by Hon’ble Supreme Court 


which is still operating and by suppressing this fact, 


petitioners fraudulently received compensation.  


 
4.  By a subsequent letter dated 04.08.2022, Special 


Land Acquisition Officer requested District Collector, 


Haridwar to recover total sum of ₹4,96,58,425/- from all 


the petitioners. The said letter is also challenged in the writ 


petition. 


 
5.  According to petitioners, Narendra Singh was 


recorded tenure holder of Khasra No. 332, Revenue Village 


Saliyar Salhapur Mustahakam, Tehsil Roorkee, District 


Haridwar, who was having 1/4th share in said Khasra; 


Narendra Singh sold his complete share in Khasra No. 332 


by sale deed dated 30.06.2015 in favour of Mr. Piyush 


Kumar (petitioner no. 1) and one Mr. Naushad Ahmad, 


petitioner no. 1 and Naushad Ahmad became joint owner of 


the said land, having equal share based on the said sale 


deed; on 30.12.2020, Naushad Ahmad sold his undivided 


share in the said land to petitioner nos. 2 to 4 and all 


petitioners became joint owners, thus, according to 


petitioners, they were rightly paid compensation for the 


land purchased by them, which originally belonged to 


Narendra Singh. Thus, according to petitioners, the orders 


passed by Competent Authority Land Acquisition, asking 


the petitioners to refund the amount received as 


compensation, are unsustainable.  


 
6.  Petitioners have relied upon an affidavit alleged 


to have been filed by their predecessor in interest – 


Narendra Singh, wherein it is stated that he has no 


objection against payment of compensation for the land 


comprised in Khasra No. 332 in favour of petitioner No. 1 


and Naushad Ahmad.  
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7.  Annexure 10 to the writ petition is a judgment 


dated 12.03.2013 passed by coordinate Bench of this Court 


in Writ Petition (M/S) No. 252 of 2009. The said writ 


petition was filed by Mr. Narendra Singh.  Perusal of the 


said judgment reveals that a suit for partition was filed by 


Narendra Singh under Section 176 of Zamidari Abolition 


and Land Reforms Act in respect of property situate in 


Village Saliyar Salhapur Mustahakam, Tehsil Roorkee, 


District Haridwar. By the said judgment coordinate Bench 


set aside the order passed by Additional Chief Revenue 


Commissioner, Pauri in Second Appeal No. 56 of 2005-06 


(Meghraj vs. Narendra Singh & others) and remanded the 


matter back to the Second Appellate Court to decide the 


second appeal afresh, after framing substantial questions of 


law.  


 
8.  Respondents to the writ petition filed Review 


Petition no. 403 of 2013 and coordinate Bench passed the 


following interim order on the review application on 


20.08.2015:- 


 “Considering the said submission, I direct 
that during the pendency of the applications, 
status-quo shall be maintained in respect of the 
property in dispute and the parties are directed 
not to create any third party interest till the next 
date of listing.” 


 
9.  The said review application was ultimately 


rejected by coordinate Bench vide order dated 18.10.2019.  


Since Megh Raj (respondent no. 1 in WPMS No. 252 of 


2009) died during the interregnum, therefore, his legal 


representatives challenged the judgment dated 12.03.2013 


and the order dated 18.10.2019 rejecting their review 


application, in SLP which was registered as SLP (Civil) Diary 


No. 46895 of 2019 and Hon’ble Supreme Court passed an 


order on 31.01.2020 staying the order of remand passed by 


coordinate Bench on 12.03.2013.  The said SLP was 


decided by Hon’ble Supreme Court vide judgment dated 
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21.11.2023. Para 7 to 11 of the said judgment are 


extracted below:- 
“7. Be that as it may, having regard to the fact that the parties 
have been litigating for decades, this was a case where the 
High Court ought to have summoned the original record and 
made an endeavor to decide the lis on merits. It is not a case 
where the High Court, during the course of hearing on merits, 
found that certain factual issues need to be canvassed before 
the Second Appellate Authority or are required to be 
determined afresh, for which the remand of the case could be 
justified. 
 
8. We further find that during the pendency of these 
proceedings, third party rights are stated to have been created, 
which too cannot be determined by this Court for want of 
proper pleadings and relevant record. 
 
9. Taking into consideration all these factors, we are of the 
considered opinion that the matter requires a fresh 
consideration by the High Court which is the best suited forum 
for the parties for effective resolution of their multi-
layer disputes. We, however, do not express any opinion as to 
whether the findings returned by the Second Appellate 
Authority with reference to the issues formulated by it, are 
sustainable or not. 
 
10. For the reasons assigned above, the appeals are allowed in 
part; the impugned orders dated 12.03.2013 and 18.10.2019 
are set aside and the matter is remitted to the High Court to 
decide Writ Petition Nos. 251/2009 and 252/2009 and other 
connected matters, if any, afresh and after hearing all the 
parties. Keeping in view the fact that the parties have been 
litigating for decades, the High Court is requested to decide the 
matter(s) preferably within six weeks. 
 
11. Pending application(s), if any, also stand disposed of.” 


 
10.  It is thus apparent that the partition suit filed by 


Nrendra Singh is yet to be decided. From the documents 


brought on record, it is revealed that Megh Raj, who was 


respondent no. 1 in WPMS No. 252 of 2009, is Uncle of 


Narendra Singh (petitioner in the said writ petition). The 


land, of which partition was sought, originally belonged to 


Late Asha Ram, who had two sons, namely, Deshraj & 


Meghraj. Narendra Singh is son of Deshraj.  Thus, it is an 


ancestral property, which is sought to be partitioned.  


 
11.  A counter affidavit has been filed by Special Land 


Acquisition Officer, Haridwar in which it is stated that name 


of petitioners are not recorded in revenue record and on 
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the date of publication of notification, under Section 3D(1) 


of National Highways Act, 1956, name of Mr. Revinder 


Singh, Mr. Narendra Singh S/o Deshraj, Mr. Arun Kumar, 


Mr. Mehak Singh S/o Meghraj, Mr. Harsh Kumar Saini S/o 


Sukhendra Kumar, Smt. Anju Saini W/o Late Sukhendra 


Kumar are recorded as tenure holder in respect of land 


comprised in Khasra No. 332. In para 12 of the counter 


affidavit, it is stated that a suit for cancellation of sale deed 


dated 30.06.2015, executed by Mr. Narendra Singh in 


favour of petitioner no. 1 and Naushad Ahmad, has been 


filed, which is pending before Civil Court.  In para 14 of the 


counter affidavit, it is mentioned that Mr. Narendra Singh 


(predecessor in interest of petitioners) submitted an 


application on 21.09.2022 stating that petitioners have 


fraudulently obtained compensation by relying upon an 


affidavit, while he had never given any affidavit, supporting 


the claim of petitioners.  Para 14 of the counter affidavit is 


extracted below:- 


  “14. That the contents of para 10 of the writ 
petition are matter of record. The burden of proof the 
same lies upon the petitioners but it is further 
submitted that Shri Narendra Singh S/o Deshraj Singh 
made an application dated 21.09.2021 in the office of 
respondent no. 2, stating therein that Shri Piyush 
Kumar and others have received compensation of their 
part by making a False affidavit same may be 
recovered from the petitioners and compensation may 
be awarded to him. True copy of the said letter dated 
21.09.2022 is being filed herewith and marked as 
Annexure No. CA-1 to this affidavit.” 


 
12.  It is thus apparent that the land comprised in 


Khasra No. 332 in revenue Village Saliyar Salhapur 


Mustahakam, Tehsil Roorkee, District Haridwar is subject 


matter of various litigations, including partition suit filed by 


the predecessor in interest of petitioners. No partition has 


been effected uptill now, therefore, share of the parties is 


not defined.  
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13.  Counter affidavit filed by respondent no. 2 


reveals that title of the petitioners is in question, as the 


sale deed executed by Mr. Narendra Singh on 30.06.2015 


in favour of petitioner no. 1 and Naushad Ahmad is subject 


to challenge in a suit for cancellation of sale deed. In view 


of ongoing disputes regarding the land in question, the title 


of the petitioners is under cloud, therefore, they cannot 


claim the entire amount as compensation to the exclusion 


of other tenure holders.  


 
14.  Petitioners name was altogether missing from the 


notification dated 30.08.2021 issued by Ministry of Road 


Transport and Highways under Section 3D(1) of the 


National Highways Act, 1956 and based on their objection 


filed under section 3C(1) of the Act, compensation was paid 


to them in view of undertaking given by them in their 


affidavit dated 28.05.2022 that they will refund the money 


received as compensation, with interest, in case of any 


dispute.  


 


15.  From the aforesaid discussion, it is apparent that 


other persons also have share in the acquired land, 


therefore, they are entitled to proportionate share in the 


amount released as compensation.  Since petitioners alone 


were paid the entire compensation to the exclusion of other 


co-sharers, therefore, on the objections of the co-sharers, 


Special Land Acquisition Officer rightly asked the petitioners 


to return the amount received as compensation.  


 


16.  Section 3H(3) and Section 3H(4) of The National 


Highways Act, 1956 deal with such contingency, where, 


more than one person claim to be interested in the amount 


payable as compensation, which are reproduced below:- 


 
“3H(3) Where several persons claim to be interested in the 
amount deposited under sub-section (1), the competent 
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authority shall determine the persons who in its opinion are 
entitled to receive the amount payable to each of them. 
 
3H(4) If any dispute arises as to the apportionment of the 
amount or any part thereof or to any person to whom the same 
or any part thereof is payable, the competent authority shall 
refer the dispute to the decision of the principal civil court of 
original jurisdiction within the limits of whose jurisdiction the 
land is situated.” 


 
17.  In the present case, compensation was paid to 


petitioners under the impression that they alone are owners 


of the acquired land.  Since, other co-sharers have title in 


the acquired land, therefore, it is incumbent upon the 


Competent Authority Land Acquisition to follow the 


provisions contained in Section 3H(3) or Section 3H(4) of 


The National Highways Act, 1956. Since petitioners were 


paid the entire compensation under false impression that 


there is no other co-sharer in the acquired land, therefore, 


by the impugned notice, Competent Authority Land 


Acquisition/Special Land Acquisition Officer has corrected 


the mistake. Thus, there is no scope for interference in the 


matter.  


 


18.  Accordingly, the writ petition fails and is hereby 


dismissed.  The Competent Authority shall be at liberty to 


take recourse to the provisions contained in National 


Highways Act, 1956 for resolving the dispute as to 


apportionment of the amount of compensation.  


 


 


  (MANOJ KUMAR TIWARI, J.)   
Aswal 
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HIGH COURT OF UTTARAKHAND AT  
NAINITAL 


 


Writ Petition (M/S) No.2268 of 2023 
 
Mohabbat Ali         ....Petitioner  
 


Versus 
            
Nagar Panchayat Piran Kaliyar and Another    ….Respondents 
 
Present:-  


Mr. Parikshit Saini, Advocate for the petitioner.  
Mr. Ashutosh Thakral, Advocate for the respondents. 
 


 
JUDGMENT 


 


Hon’ble Ravindra Maithani, J. (Oral) 
 
  By means of the instant petition, the petitioner 


seeks the following reliefs:- 


  “(i) Issue Writ or Order in the nature of 


certiorari quashing the order dated 


16.03.2023, passed by the respondent 


no.1 (contained as Annexure No.5 to the 


writ petition). 


  (ii) to issue writ, order in the nature of 


mandamus directing the respondent no.1 


to grant license to the petitioner in terms 


of Section 241 of U.P. Municipalities Act 


1916 on the application moved by the 


petitioner 19.08.2022 (contained as 


Annexure No.2 to the writ petition).  


  (iii) Issue any other Writ, Order or direction, 


which this Hon’ble Court may deem fit 
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and proper in the circumstances of the 


case; and 


  (iv) Award the cost of the writ petition in 


favour of the petitioners.”   


 


2.  Heard learned counsel for the parties and 


perused the record.  


3.  It has been the case of the petitioner that he has 


been running a weekly haat bazaar for the last 10 years on 


Khasra No.310 and 311, area 0.0720 and 0.9930 hectares 


situated in revenue village, Mehmudpur, Mustakam, which 


was recorded in the name of the petitioner as Bhumidar with 


transferable rights.  


4.  In the year 2019, Nagar Panchayat was 


established in the area. Therefore under Section 241 of the 


U.P. Municipalities Act, 1916, the petitioner applied for 


license to run the weekly haat bazaar, but no action was 


taken on it. Thereafter, the petitioner filed Writ Petition (M/S) 


No.2781 of 2022, Mohabbat Ali Vs. Nagar Panchayat, before 


this Court (“the petition”). In the petition, on 24.02.2023, an 


interim order was passed and the petitioner was permitted to 


hold weekly haat bazaar over the land subject to payment of 


license fees at the rate of Rs.500 per day. Subsequent to it, 


the license was rejected on multiple grounds by the 
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respondent no.1, Nagar Panchayat Piran Kaliyar on 


16.03.2023. It is impugned herein.  


 


5.  Nagar Panchayat has filed its objections. In view 


of the development that took place during pendency of the 


petition, the detail objection need not be noted. Fact remains 


that on 17.05.2024, No Objection Certificate (“NOC”) was 


granted by the respondent no.1, Nagar Panchayat, to the 


petitioner subject to five conditions, one of which is condition 


no.4, which is as follows:- 


  “4.   Land utility certificate issued by the Revenue 
Department.” 


  
6.  The petitioner is not aggrieved by other 


conditions imposed by the respondent no.1 on 17.05.2024 for 


grant of NOC. He is aggrieved by the condition no.4 with 


regard to declaration under Section 143 of the Act.  


7.  Learned counsel for the petitioner would submit 


that declaration under Section 143 of the U.P. Zamindari 


Abolition and Land Reforms Act, 1910 (“the Act”) is not at all 


required and it does not create any hindrance for the 


petitioner in running the haat bazaar. He would submit that 


at the most, if such declaration is not sought and the land is 


used for purposes other than agriculture, horticulture or 


animal husbandry, which includes pisciculture and poultry 


farming, the land shall not be governed by the provisions of 


the Act. Therefore, it is argued that the condition no.4 in NOC 
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dated 17.05.2024, issued by the respondent no.1 is liable to 


be struck down. 


8.  Learned counsel for the respondents would 


submit that the petitioner has not sought declaration under 


Section 143 of the Act. Therefore, unless such declaration is 


sought, the NOC issued on 17.05.2024 by the respondent 


no.1 shall not come into force and the petitioner is under 


obligation to seek such declaration.    


9.  In fact, earlier also, on 16.03.2023, when the 


respondent no.1 rejected the grant of license to the petitioner, 


one of the grounds was that the land being agricultural is 


proposed to be used for commercial purposes.  


10.  Learned counsel for the respondents would 


submit that the petitioner is required to seek declaration 


under Section 143 of the Act. This is so as to ensure the 


public safety. He would also submit that such declaration is 


also necessary so as to ensure that the land is fit for the 


purpose for which it is intended to be used. 


11.  Section 143 of the Act reads as follows:- 


“143. Use of holding for industrial or residential 
purposes.-  


[(1) Where a bhumidhar with transferable rights uses his 
holding or part thereof for a purpose not connected with 
agriculture, horticulture or animal husbandry which 
includes pisciculture and poultry farming, the Assistant 
Collector-in-charge of the sub-division may, suo motu or on 
an application, after making such enquiry as may be 
prescribed, make a declaration to that effect.  


 







 5 


(1-A) Where a declaration under sub-section (1) has to be 
made in respect of a part of the holding the Assistant 
Collector-in-charge of the sub-divisions may in the manner 
prescribed demarcate such part for the purposes of such 
declaration.]  


(2) Upon the grant of the declaration mentioned in sub- 
section (1) the provisions of this chapter (other than this 
section) shall cease to apply to the bhumidhar with 
transferable rights with respect to such land and he shall 
thereupon be governed in the matter of devolution of the 
land by personal law to which he is subject.  


(3) Where a bhumidhar with transferable rights has been 
granted, before or after the commencement of the Uttar 
Pradesh Land Laws (Amendment) Act, 1978, any loan by the 
Uttar Pradesh Financial Corporation or by any other 
Corporation owned or controlled by the State Government, 
on the security of any land held by such bhumidhar, the 
provisions of this Chapter (other than this section) shall 
cease to apply to such bhumidhar with respect to such land 
and he shall thereupon be governed in the matter of 
devolution of the land by personal law to which he is 
subject." 


12.  In fact, land, as such, is defined under Section 


3(14) of the Act, which reads as follows:- 


"3. Definitions. 


............. 


14) "Land" except in Sections 109, 143 and 144 and 
Chapter VII means land held or occupied for purposes 
connected with agriculture, horticulture or animal 
husbandry which includes pisciculture and poultry 
farming.” 


13.  What would be its effect of non-declaration 


under Section 143 of the Act has been considered by this 


Court in the case of Sashi Bhushan Vs. Lalit Mohan Singhal, 


Manu/UC/0190/2020. Referring to the earlier decision on the 


subject, in Para 12 in the case of Sashi Bhushan (supra), this 


Court observed as follows:- 


12. After going through the case-laws cited by the learned 
counsel for the parties, it transpires that there are 
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contradictory decisions of the Court on this particular issue. 
Thus, the judgments cited above are of no assistance to any 
of the party. Recently, this Court in WPMS No.2180 of 2018 
State of Uttarakhand vs. Amandeep Singh and others, 
decided on 28.07.2020, has discussed the effect of 
declaration or non-declaration u/s 143 of UPZA & LR Act 
and has accordingly held that as soon as a declaration is 
made under Section 143 of the Act, the land as defined 
under Section 3(14) of the Act comes out from the purview 
of the Act, but in the case where the declaration has not 
been made but in fact land is being used for the purposes 
not connected with agriculture, horticulture or animal 
husbandry which includes pisciculture and poultry farming, 
the effect of non-declaration under Section 143 of the Act 
would also lead to the position that the suit property shall 
be deemed to be excluded from the provisions of the Act. 
Relevant paragraphs of the said judgment are reproduced 
hereunder: 


……………………………………………………………………………
……………………………………………………………………………
……………………………………………………………………………” 


 


 14.  And finally, in Para 13, the Court concluded the 


effect of non-declaration under Section 143 of the Act, and 


held as follows:- 


13. In view of the above, the contention of learned counsel 
for the revisionist that due to non-declaration u/s 143 of 
the UPZA & LR Act whereupon construction has been made, 
the property shall vest in the State u/s 156 of the Act, is 
misconceived. As held by this Court in aforesaid judgment, 
in such a situation, the suit property shall be deemed to be 
excluded from the provisions of the Act. 


 


15.  In view of the settled law, in case declaration 


under Section 143 of the Act is not sought, the land shall be 


deemed to be excluded from the provisions of the Act. If the 


petitioner runs the haat bazaar without seeking declaration 


under Section 143 of the Act, such land shall not be governed 


by the provisions of the Act. But non-declaration under 
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Section 143 of the Act does not bar the petitioner to run the 


weekly haat bazaar. As stated, its effect would be that the 


land would be not governed by the provisions of the Act. 


16.  In view of it, this Court is of the view that the 


condition no.4, as imposed by the respondent no.1 in its NOC 


dated 17.05.2024, which is Annexure No.1 to the 


supplementary affidavit dated 19.05.2024 of the respondent 


no.1 is bad in the eye of law. Accordingly, the condition no.4 


deserves to be struck down. 


17.  The respondent no.1 has already issued NOC 


dated 17.05.2024 to the petitioner to run the weekly haat 


bazaar. The condition no.4 of the NOC dated 17.05.2024 is 


struck down.  


18.  The petition stands disposed of, accordingly.  
 


 


 


                    (Ravindra Maithani, J.)      
                28.08.2024 
Ravi Bisht 








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (S/B) No. 260 of 2018 
 


Dr. Virendra Pratap Singh                 ….....Petitioner 
   


Versus 
            


State of Uttarakhand              ….….Respondent 
   
Present:-  


Mr. Sanjay Bhatt, learned counsel for the petitioner. 
Mr. P.C. Bisht, learned Additional Chief Standing Counsel for the State. 


 


Coram : Hon’ble Manoj Kumar Tiwari, J. 
  Hon’ble Pankaj Purohit, J.  
 


Per: Hon’ble Manoj Kumar Tiwari, J. 


  By means of this writ petition, petitioner has sought the 


following relief:- 


“i. A writ, order or direction in the nature of certiorari to quash and set 
aside the judgment and order dated 04.04.2018 passed by the learned 
Uttarakhand Public Services Tribunal at Dehradun in Claim Petition 
No.13/DB/2017 titled as Dr. R.P. Bahuguna and others Vs. State of 
Uttarakhand and others, whereby the claim petition of petitioner has been 
dismissed disallowed and consequently the claim petition filed by the 
petitioner may be allowed.” 


2.  Petitioner along with four other officers of Animal 


Husbandry Department approached Uttarakhand Public Service Tribunal 


(hereinafter referred to as “Tribunal”) claiming benefit of IIIrd A.C.P., by 


contending that he completed required 26 years of service on 10.01.1998, 


therefore he became eligible for IIIrd A.C.P. on 01.01.2006. His claim 


was denied by the Tribunal by holding that petitioner was given three 


promotions before 01.01.2006, therefore he is not entitled to get IIIrd 


A.C.P. Observation to this effect has been made in para nos.10 and 17 of 


the impugned judgment. 


3.  Learned counsel for the petitioner submits that claim 


petition was allowed qua other four persons and petitioners claim alone 


was disallowed. He further submits that observation made in para nos.10 


and 17 of the impugned judgment that petitioner was promoted thrice, is 


factually incorrect. He submits that another person with similar name i.e., 


Dr. Vishwapal Singh, who retired as Additional Director on 31.12.2009, 
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earned three promotions, but due to confusion, petitioner’s claim was 


erroneously disallowed by learned Tribunal. 


4.  Learned counsel for the petitioner submits that petitioner 


was appointed as Veterinary Officer and he was promoted to the post of 


Deputy Director and no other promotion was given to him in his entire 


career while Dr. Vishwapal Singh, who retired on 31.12.2009 was given 


three promotions, initially to the post of Deputy Director, then Joint 


Director and lastly as Additional Director.  


5.  Learned State counsel was asked to get instructions on the 


aforesaid aspect. 


6.  Today, Mr. P.S. Bisht, learned Additional Chief Standing 


Counsel for the State has produced, in Court, written instructions 


received by him from Director, Animal Husbandry Department, which 


are taken on record. 


7.  Perusal of the instructions reveals that petitioner, (Dr. 


Virendra Pratap Singh) was appointed as Veterinary Officer on 


28.01.1970; he was given only one promotion as Deputy Director on 


17.07.2003; and thereafter, he retired on 31.07.2007. The other person 


named Dr. Vishwapal Singh was appointed as Veterinary Officer on 


28.01.1970, he was first promoted as Deputy Director on 16.06.2006 and 


thereafter he was promoted as Joint Director on 30.03.2008 and lastly he 


was promoted as Additional Director on 25.07.2008. Thus the contention 


that the ground taken for disallowing petitioner’s claim is factually 


incorrect, appears to be correct. 


8.  The information supplied by Director, Animal Husbandry 


reveals that petitioner was given only one promotion, thus the finding 


recorded by learned Tribunal for denying his claim is erroneous. The 


claim petition was filed by five persons, which was allowed qua other 


four persons and was dismissed qua the petitioner on the ground that he 


has been given three promotions. In such view of the matter, a limited 


interference with the impugned judgment would be warranted. 


2024:UHC:4608-DB







 3 


9.  Accordingly, the finding recorded in para nos.10 and 17 of 


the impugned judgment in respect of petitioner is set aside and the claim 


petition is allowed qua the petitioner also. Secretary, Animal Husbandry 


Department is directed to examine petitioner’s claim for IIIrd A.C.P. as 


per law within eight weeks from the date of production of certified copy 


of this order. 


 


(Pankaj Purohit, J.)                               (Manoj Kumar Tiwari, J) 
      05.07.2024      
 
 
SK 
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IN THE HIGH COURT OF UTTARAKHAND AT 
NAINITAL 


 
Writ Petition No. 417 of 2023 (S/B) 


 
 


C.S. Adhikari              ...Petitioner 
 


Vs. 
 


State of Uttarakhand and Others               ...Respondents  
 
Presence: 
 


Mr. Alok Mehra, learned counsel for the petitioner. 
Mr. Rajeev Singh Bisht, learned Additional C.S.C. for the 
State of Uttarakhand/respondent Nos.1 & 2. 
 


 


Coram:  Hon’ble Rakesh Thapliyal, J.   
  Hon’ble Pankaj Purohit, J.  
 
 


Hon’ble Pankaj Purohit, J. (Per) 


  Heard learned counsel for the parties. 


2.  Petitioner retired as an Assistant Registrar of this 


Court on 30.06.2015. 


3. According to the petitioner, he was not given annual 


increment for the year 2014-15 only on the ground that he retired 


a day before the day when annual increment became due to him 


i.e. 01.07.2015. It is feeling aggrieved by the inaction of the 


respondents-State for non-grant of annual increment for the 


period w.e.f. 01.07.2014 to 30.06.2015, the petitioner submitted a 


representation dated 30.08.2022 to the respondent No.3 and 


requested in the said representation to grant him the annual 


increment for the aforesaid period and to re-fix his pension after 


adding the increment for the aforesaid period. The said 


representation dated 30.08.2022 was rejected by the respondent 


No.3 vide order dated 12.05.2023. 
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4.  It is feeling aggrieved by the order dated 12.05.2023 


passed by respondent No.3 and consequent denial of the 


increment, petitioner has sought the following reliefs, by filing 


the present writ petition: 


“I. Issue a writ, order or direction, in the nature of 
certiorari quashing the impugned order dated 12.05.2023 
passed by respondent No.3 (Annexure No.6 to the writ 
petition) 


II. Issue a writ, order or direction, in the nature of 
mandamus commanding the respondents to grant annual 
Increment to the petitioner for the period 01.07.2014 to 
30.06.2015 and accordingly re-fix his pension along with 
arrears.”  


5.  Learned counsel for the petitioner has drawn 


attention of this Court to the representation made by the 


petitioner. He has also relied upon a judgment rendered by 


Hon’ble Apex Court in the case of Director (Administration and 


HR) Karnataka Power Transmission Corporation Ltd. And 


Others Vs. C.P. Mundinamani and Others, Civil Appeal 


No.2471 of 2023, 2023 SCC OnLine SC 401. Relevant extract of 


the said judgment is reproduced below- 


“The Allahabad High Court in the case of Nand Vijay Singh 
(supra) while dealing with the same issue has observed and 
held in paragraph 24 as under: - 
“24. Law is settled that where entitlement to receive a 
benefit crystallises in law its denial would be arbitrary 
unless it is for a valid reason. The only reason for denying 
benefit of increment, culled out from the scheme is that the 
central government servant is not holding the post on the 
day when the increment becomes payable. This cannot be a 
valid ground for denying increment since the day following 
the date on which increment is earned only serves the 
purpose of ensuring completion of a year’s service with 
good conduct and no other purpose can be culled out for it.” 
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6.  Having gone through the Case Law relied upon by 


the learned counsel for the petitioner rendered by Hon’ble Apex 


Court in the case of Director (Administration and HR) 


Karnataka Power Transmission Corporation Ltd. And Others 


(Supra), this Court is of the view that the issue is no longer res-


integra. 


7.  Accordingly, the writ petition is allowed. The order 


dated 12.05.2023 passed by respondent No.3 (Annexure No.6 to 


the writ petition) is hereby quashed. A writ of mandamus is 


issued commanding respondents to grant annual increment to the 


petitioner for the period w.e.f. 01.07.2014 to 30.06.2015 and 


without any further delay, to re-fix his pension and other retiral 


dues on the basis of the last drawn salary, after adding the 


increment in-question.  


 


 


  


 (Pankaj Purohit, J.)            (Rakesh Thapliyal, J.) 
     03.07.2024 
PN/-         
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IN THE HIGH COURT OF UTTARAKHAND AT 
NAINITAL 


 
Writ Petition No.67 of 2021 (S/B) 


 
 


Dr. Harish Chandra Tiwari            ...Petitioner 
 


Vs. 
 


Union of India and Others                   ...Respondents 
 
Presence: 
 


Mr. B.M. Pingal, learned counsel for the petitioner. 
Ms. Anjali Bhargava, learned counsel for the respondent 
No.2.  
Mr. S.S. Chaudhary, learned Brief Holder for the State of 
Uttarakhand/ respondent Nos.3 to 5.  
Mr. Ashish Joshi, learned counsel for the respondent Nos.6 
& 7/University. 


 


Coram:  Hon’ble Manoj Kumar Tiwari, J.   
  Hon’ble Pankaj Purohit, J.  
 


Hon’ble Manoj Kumar Tiwari, J. (Oral) 


  By means of this writ petition, petitioner has sought 


the following reliefs: 


i) Issue a writ, order or direction in the nature of certiorari 
quash and set-aside the Government order no.921/ XLII-
1/2018-06(05)2010 so far as it relates to depriving the 
petitioner for grant of pay scale of Rs.37400-67000, AGP 
9000/- from the date of appointment/joining of the 
petitioner i.e. 15.09.2016 to the post of Associate 
Professor (Sahitya) in the respondent university. 


ii) Issue a writ, order or direction appropriate in the nature 
by calling the entire record of Government Order 
No.226/XLII-1/2020-06(05) 2010 Sanskrit Shiksha 
Anubhag Dehradun dated 30.06.2020, so far as it relates 
to the petitioner and declare the same to be arbitrary, 
unreasonable and nonest in the eyes of law. 


iii) Issue a writ, order or direction in the nature of certiorari 
quashing the office memorandum dated 02.12.2020 issued 
by respondent No.7 (contained as annexure no.19 to the 
writ petition) 


iv) Issue a writ, order or direction in the nature of 
mandamus directing the respondents authority to 
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grant/accord the Pay Scale of Rs.37400-67000 with AGP 
Rs.9,000/- to the petitioner on the post of Associate 
Professor (Sahitya) in the respondent university from the 
date his joining/appointment i.e.15.09.2016. 


v) Issue a writ, order or direction in the nature of 
mandamus directing the respondents authorities to pay 
the difference of salary of pay scale with prevailing 
interest thereon from the date of appointment till such 
period the petitioner has actually been granted the pay 
scale of Rs.37400-67000 with AGP Rs.9,000/- to the post 
of Associate Professor (Sahitya) by the respondent 
authorities.  
 


2.  Petitioner responded to an advertisement dated 


22.04.2015 issued by the Uttarakhand Sanskrit University by 


submitting application for the post of Associate Professor. 


Petitioner was selected and appointed as Associate Professor, 


vide order dated 29.08.2016. 


3.  According to the petitioner, in advertisement the 


pay-scale for the post of Associate Professor was mentioned as 


Rs.37400-67000 – AGP Rs.8000/-, however he was appointed 


in a lower pay scale i.e. Rs.15600-39100-AGP Rs.8,000/-. This, 


according to petitioner, is unjust and illegal and he is entitled to 


the pay-scale as was mentioned in the advertisement. 


4.  In Para 15 of the writ petition, the following 


averment has been made: 


“15. That though in the advertisement dated 22.04.2015 
the pay scale of Associate Professor has been mentioned 
Rs.37400-Rs.67000 (AGP Rs.8000) whereas at the time 
issuing of the appointment letter to the petitioner the pay 
scale as mentioned in the advertisement entirely changed 
and in paragraph no.2 of the appointment letter/ order 
the pay scale of the Associate Professor (direct) has been 
mentioned Rs.15,600-Rs.39,100 + Grade Pay Rs.8000, 
this shows the lack administrative function at the hands 
of respondents authority which is also dehorse the 
guideline issued by the Ministry of Human Resource 
Department of Government of India on 31-12-2008.” 
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5.  Mr. Girish Kumar Awasthi, Registrar Uttarakhand 


Sanskrit University has filed counter affidavit on behalf of 


respondent Nos.6 & 7. Para 6 of the said counter affidavit is 


reproduced below: 


“Para 6. It is stated here that the post of Associate Professor 
against which Dr. Harish Chandra Tiwari was appointed, 
was sanctioned by the government of Uttarakhand, Sanskrit 
Shiksha Anubhag Dehradun vide order no.S.Shi.158(XX4IV-
4/2011-6(5)-2010 Dated 27 June, 2011. The scale of 
Associate Professor is mentioned in the said GO dated 27 
June, 2011 is Rs.15600-39100 in AGP 8000.  
 It is relevant to mention here that in the advertisement 
number 01/2015 dated 22-04-2015, the scale of Associate 
Professor was mentioned Rs. 37400-67000 with AGP 8000 
(pay band was wrongly typed in the advertisement however 
the grade pay is right), which is actually Rs.15600-39100 
with AGP 8000 in terms of Government of Uttarakhand GO 
No.158/ XXIV-4/2011-6(5)-2010, Sanskrit Siksha, Anubhag-4 
Dehradun Dated 27 June 2011. In the appointment letter of 
the petitioner, it is clearly mentioned that the pay scale of the 
said post is Rs.37400-67000 with AGP 8000. 
 It is relevant to mention here that in the general 
instructions of the advertisement 01/2015 dated 22-04-2015 
at point no.24, it is clearly indicated that the University is 
competent to change the service conditions/rules at any 
stage. 
 In the offer of appointment, which was issued in terms of 
Government of Uttarakhand GO No.158/XXIV-4/2011-6(5)-
2010, Sanskrit Siksha, Anubhag-4 Dehradun Dated 27 June 
2011, at point no.5, it is clearly reflected that the services of 
the candidate will be governed by the Uttarakhand Sanskrit 
University Act, 2005 and the University regulations which 
will be published in future and will also be governed by the 
GO issued by the Government of Uttarakhand from time to 
time. The petitioner was fully aware before joining the 
University.”   
 


6.  Government Order dated 27.06.2011 has been 


enclosed as Annexure No.CA-1 to the counter affidavit. By the 


said Government Order, various teaching and non-teaching 
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posts were created for Uttarakhand Sanskrit University. The 


post of Associate Professor was created in the pay scale of 


Rs.15600-39100-G.P. Rs.8000/-, while post of Professor was 


created in the pay scale of Rs.37400-67000-G.P. Rs.10,000/-. 


7.  Learned counsel for the University submits that due 


to mistake, Pay-Band of Rs.37400-67000, which is payable for 


the post of Professor, was wrongly mentioned against the post 


of Associate Professor in the advertisement and this mistake 


was corrected while offering appointment to the petitioner and 


he readily accepted the appointment without protest. He points 


out that Grade Pay of Rs.8000/- which is payable to Associate 


Professor was correctly mentioned in the advertisement. 


8.  He further submits that petitioner cannot be given 


Pay-Band of Rs.37400-67000, as grant of said pay-band to 


petitioner, will cause heart burning and disparity in the 


University and all other Associate Professors, who are getting 


Pay Band of Rs.15600-39100, will also claim same Pay Band 


admissible to Professor. 


9.  Learned counsel for the University also submits that 


in the year 2018, pay scale for the post of Associate Professor 


was revised to Rs.37400-67000-G.P. Rs.9000/- and benefit of 


the said pay-revision was given to the petitioner. 


10.  This Court finds substance in the submission made 


by learned counsel for the University. Petitioner cannot 


capitalize on a mistake which crept in the advertisement. Pay-


scales are determined by the State Government while creating 


posts. Vide Government Order dated 27.06.2011, post of 


Associate Professor was created in the scale of 15600-39100-


G.P. Rs.8000/-, which was granted to the petitioner upon his 


appointment. Petitioner’s claim for Pay Band of Rs.37400-


67000, from the date of his appointment, is without any basis.  
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11.  Thus, there is no scope for interference in the matter. 


Accordingly, writ petition fails and dismissed. 


12.  No order as to costs.  


13.  Pending applications, if any, stand disposed of. 


 


 


  


 (Pankaj Purohit, J.)      (Manoj Kumar Tiwari, J.) 
      05.07.2024 
PN/-         
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State of Uttarakhand/respondent nos. 1 to 3. 
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Coram : Hon’ble Manoj Kumar Tiwari, J. 
  Hon’ble Pankaj Purohit, J.  
 
 
Per: Hon’ble Manoj Kumar Tiwari, J. 
 
  By means of this writ petition, petitioners 


have sought the following substantive reliefs:- 


 “i) Issue writ, rule or direction in nature of the 


certiorarified mandamus by declaring the Govt. order 


unconstitutional, unreasonable, arbitrary and against 


the mandate of law and to quash the same along with 


all consequential orders and action by which the 


salary of the petitioners are reduced and stopped 


2024:UHC:5199-DB







 2 


after calling the entire records from the respondents 


along with its effect and operation also. Keeping in 


view the facts highlighted in the body of the petition. 


 ii) Issue writ, rule or direction in nature of the 


mandamus to direct the respondents to pay the 


salary to the petitioners as they were getting earlier 


had it been the never order was never inexistence 


along with arrears with 18% interest and 


compensation which this Hon’ble Court may deem fit 


and proper in the circumstances of the case and 


further to direct the respondents to allow the benefit 


of regular pay and other service benefits as per 


UGC/AICTE norms in terms of the law laid down by 


the Hon’ble court Apex court in the case of “State of 


Punjab vs. Jagjeet Singh” will all consequential 


benefits. Keeping in view the facts highlighted in the 


body of the petition. 


 iii. Issue writ, rule or direction in nature of the 


mandamus declaring the petitioners as a contractual 


employee of the university and UPNL only a 


placement agency and also to direct the respondents 


to consider the case of the petitioners for classified 


them as a permanent and regular, keeping in view 


the facts highlighted in the body of the petition and 


further to declare the action of the respondents is 


unfair labour practice and also against the public 


policy and quash the same for creating such 


ostensible employer, employee relationship. Keeping 


in view the facts highlighted in the body of the 


petition.”   


2.  Paragraph no. 2 of writ petition reveals that 


petitioners have challenged Government Orders dated 


16.08.2017, 12.06.2013 and 17.06.2016, which are 
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enclosed as Annexure - 1, 2 & 3 respectively to the writ 


petition.  


3.  Petitioners were engaged on contract against 


non–teaching posts in Uttarakhand Technical University, 


between 2006-2012.  It is not in dispute that they were 


subsequently engaged through private outsourcing 


agencies, which were changed from time-to-time and 


lastly, they were engaged thorough Uttarakhand Purva 


Sainik Nigam Ltd. (hereinafter referred to as ‘UPNL’), 


w.e.f. 01.01.2014. UPNL is a Government Company 


formed to meet manpower needs of State Departments/ 


Local and Autonomous Bodies under the State 


Government, with special emphasis on needs of Ex-


servicemen for re-employment.   


4.  Petitioners have challenged Government 


Order dated 16.08.2017 issued by Principal Secretary, 


Finance, Government of Uttarakhand. In the said 


Government Order, it is mentioned that same category 


of employees, outsourced through UPNL and other 


outsourcing agencies, are being paid wages/ 


allowances/benefits at different rates in different 


Government Departments/Local and Autonomous 


Bodies, which is causing dissatisfaction and unrest 
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amongst those who are getting wages/allowances at 


lower rate and they are also claiming parity in wage 


structure with their counterparts, who are getting 


higher wages, therefore, State Government has decided 


that outsourced employees engaged in all Government 


Departments/Local and Autonomous Bodies shall be 


paid wages at uniform rate, as fixed by the State 


Government. 


5.  By Government Order dated 12.06.2013 & 


17.06.2016, the wages payable to different category of 


employees outsourced through UPNL, were revised. 


Petitioners have challenged the Government Order 


dated 16.08.2017, as they apprehend reduction in the 


amount they are getting as wages.  According to them, 


pursuant to decision taken by the University, they are 


getting more wages than what is fixed by State 


Government for employees outsourced through UPNL.  


6.  Learned counsel for the petitioners contended 


that petitioners are discharging same duties as any 


other regular employee, therefore, they are entitled to 


pay parity with regular employees of the University on 


the principle of Equal Pay for Equal Work.  He further 


contended that, after serving for more than a decade 
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against non-teaching posts, petitioners are entitled for 


regularization of their services against available 


vacancies.  He relied upon a judgment dated 


12.11.2018 rendered by Coordinate Bench of this Court 


in Writ Petition (PIL) No. 116 of 2018. 


7.  The contentions raised by learned counsel for 


the petitioners are bereft of merit. As outsourced 


employee, petitioners cannot claim pay parity with 


regular employees of the University, who are appointed 


as per the procedure prescribed in the relevant 


statutory provisions. Even though, initially, some of the 


petitioners may have been directly appointed by the 


University on contract; but, their status was 


subsequently changed to that of an outsourced 


employee in 2014 and they accepted such change in 


their status, without any demur.  Thus, today their 


status is that of an outsourced employee and they are 


engaged through a middleman, namely UPNL. The rate 


of wages of employees engaged through UPNL has been 


fixed by the State Government and petitioners have 


accepted their engagement through UPNL as per the 


terms & conditions decided by the State Government, 


therefore, they cannot now raise a grievance that they 
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are not being paid salary at par with regular employees 


of the University. There is nothing on record to show 


that educational qualifications, duties, responsibilities, 


working hours etc. of the petitioners are similar to that 


of the regular employees serving in the University. 


Thus, the condition precedent for application of principle 


of Equal Pay for Equal Work is missing.  


8.  Grievance raised regarding non-consideration 


of petitioners claim for regularization, is also without 


any substance.  It is not known whether they are 


serving against sanctioned vacant posts. It is settled 


position in law that regularization can be made only 


under a scheme framed by the State Government or as 


per the Statutory Rules, governing service conditions of 


employees.  The writ petition is silent regarding any 


scheme or statutory provision for regularisation of 


casual/temporary employees. During the course of 


argument also, learned counsel could not substantiate 


claim of the petitioners for regularisation, as such no 


direction can be issued for their regularization.  


9.  Learned State Counsel points out that the 


judgment dated 12.11.2018 rendered by Coordinate 


Bench in Writ Petition (PIL) No. 116 of 2018 was 
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challenged by State Government by filing S.L.P. and 


Hon’ble Supreme Court has been pleased to stay the 


said judgment and the stay granted by Hon’ble 


Supreme Court is still operating.  


10.  Learned counsel for the University referred to 


judgment dated 07.10.2017 in Special Appeal No. 27 of 


2017 and submitted that similar contentions raised on 


behalf of employees, outsourced through UPNL, were 


repelled by Division Bench of this Court in the said 


Appeal. 


11.  Learned counsel for the petitioners relied 


heavily on the Resolution passed by Finance Committee 


of the University, in its 12th meeting held on 


19.11.2012. The Agenda Item No. 13 and the 


Resolution passed thereupon, in the said meeting, are 


extracted below:- 


**13- lsoknk;h laLFkk eS0 izksfot] eSuflLVe] ubZ fnYyh ds ek/;e ls 


fo'ofo|ky; esa dk;Zjr vkmVlkslZ dkfeZdksa ¼r`rh; ,oa prqFkZ Js.kh½ gsrq 


laLFkk@deZpkfj;ksa dh ekax ij bl Js.kh ds lHkh dkfeZdksa dks NBs osru 


vk;ksx dh laLrqfr ds vk/kj ij tksM+s tkus ds n`f’Vxr ,oa fo'ofo|ky; 


ds O;kid dk;Z fgr esa bu dkfeZdksa dks foŸk lfefr ls Lohd`fr dh 


izR;k'kk esa vuqeU; fd;s x;s osru@xzsM osru@65 izfr'kr egaxkbZ 


HkŸkk@vU; HkŸkksa dh Lohd`fr dk izLrko vuqeksnukFkZ**A 


fofu'p;%& bl Øe esa izLrqr izLrko dk voyksdu@v/;;u ek0 


lnL;ksa }kjk fd;k x;k rFkk izeq[k lfpo] egksn; }kjk funsZ'k fn, x;s 
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fd NBs osru vk;ksx dh laLrqfr ds vk/kkj ij osru] xzsM osru ,oa 


egaxk;h HkŸks dh Hkkafr u nsdj vkmVlksZl vk/kkj ij dkfeZd ds 


in@;ksX;rk ,oa dk;Z{kerk ds n`f’Vxr ,oa lsoknk;h laLFkk dh ekax ij 


U;wure o vkSfpR;iw.kZ ladfyr osru (Consolidated Salary) fn, 
tkus dh vis{kk dh x;hA bl izLrko ij loZlEefr }kjk vuqeksnu fd;k 


x;kA**           


12.  Perusal of Agenda Item No. 13 reveals that in 


the year 2012, petitioners were engaged through M/s 


Prowiz Mansystem Pvt. Ltd., New Delhi and, on their 


demand, University decided to grant certain monetary 


benefits to them in anticipation of approval of the 


Finance Committee. However, when the decision             


taken by University was placed before the Finance 


Committee in its 12th meeting, the Finance Committee 


did not approve the proposal, as submitted, and decided 


to pay minimum consolidated salary, as fixed by the 


outsourcing agencies. Thus, the resolution passed on 


Agenda Item No. 13 do not support the contention of 


the petitioners that they were paid higher wages in 


terms of decision of Finance Committee of the 


University.   


13.  Learned counsel for petitioners, however, 


submits that, pursuant to resolution on Agenda Item 


No. 13 passed in 12th meeting of Finance Committee, 


upward revision of wages of outsourced employees was 
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made and petitioners started getting higher wages, 


compared to the wages fixed by State Government for 


outsourced employees. He further submits that 


petitioners continued to receive such higher wages even 


after their engagement through UPNL, effective from 


01.01.2014. 


14.  Petitioners have questioned the Government 


Order dated 16.08.2017, which provides for parity in 


wage rates amongst employees outsourced in various 


State departments through UPNL. The rationale for 


taking such policy decision is indicated in the 


Government Order and it is mentioned that due to 


disparity in wages paid to outsourced employees in 


different Government Departments/Autonomous Bodies, 


dissatisfaction is caused and employees, who are 


getting lesser amount as wages, in some departments 


are also demanding higher wages. Such a situation 


warranted Government intervention, therefore, State 


Government stepped in to resolve the issue of disparity 


in wages in keeping with its role as model employer.   


15.  UPNL is a Government Company, wholly 


owned and controlled by the State Government. It was 


established, primarily to address the problem of re-
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employment of ex-servicemen, who generally retire at 


very young age. UPNL, being an instrumentality of 


State, cannot maintain differential wage structure in 


respect of persons sponsored by it for employment to 


different Government Departments/Autonomous Bodies. 


Since complaints were received by State Government 


regarding difference in wages to outsourced employees 


in different State Departments/Autonomous Bodies, 


therefore, State Government was justified in issuing a 


directive that same category of outsourced employees, 


will get wages at the same rates, even though engaged 


in different organisations..   


16.  Having regard to the object of establishing 


UPNL as outsourcing agency for meeting the manpower 


needs of State Departments/Autonomous Bodies, the 


decision to maintain parity in wage structure conveyed 


vide Government Order dated 16.08.2017 cannot be 


said to be arbitrary or unjust, so as to warrant 


interference by this Court. For the same reason, 


Government Orders dated 12.06.2013 and 17.06.2016 


also cannot be faulted. Thus, there is no scope for 


interference with the Government Orders impugned in 


the writ petition. 
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17.  According to petitioners, they were getting 


wages higher than what was payable to other 


employees outsourced through UPNL, in view of 


decision taken by the Finance Committee of the 


University, which they continued to get till issuance of 


impugned Government Order dated 16.08.2017. 


18.  If the said contention raised on behalf of 


petitioners is correct, then they were entitled to 


opportunity of hearing before diminution of their wages; 


as it tantamounts to change in their condition of 


service, which cannot be effected without following 


Principles of Natural Justice. 


19.  In such view of the matter, the writ petition is 


disposed of with a direction to the Registrar of the 


University to examine whether petitioners were being 


paid wages higher than the rate fixed by the State 


Government. If he finds that petitioners were in fact 


being paid higher wages, then he shall give two weeks 


notice to the petitioners and after considering their 


reply, he shall decide as to whether petitioners are 


entitled to wages at the same rate, as was being paid to 


them upto 15.08.2017. The decision so taken by the 


Registrar shall be placed before the Finance Committee 
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of the University for approval. This Court hopes and 


expects that the entire exercise shall be completed 


within three months.  


20.  For a period of four months’ or till the matter 


is considered by the Finance Committee, whichever is 


earlier, the wages presently paid to the petitioners, 


pursuant to the interim order passed in this writ 


petition, shall not be reduced. 


 


(Pankaj Purohit, J.)        (Manoj Kumar Tiwari, J) 
  
Navin 
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JUDGMENT 
 


  Petitioners in these writ petitions were 


appointed as Teacher in different Government Primary 


Schools and Government High Schools.  Their services 


were terminated on the ground that they are not 


qualified for such appointment and the 


Certificate/Degree produced by them were found to be 


forged.  Petitioners have challenged the termination 


order passed against them, in these writ petitions.  


 


2.  Allegation against petitioners in Writ Petition 


(S/S) No.514 of 2021 and Writ Petition (S/S) No.1312 


of 2021 is that they secured appointment against a 


post reserved for Scheduled Caste; although, they do 


not belong to Scheduled Caste and the caste certificate 


produced by them for securing appointment was found 


to be fake.  


 


3.  Since common questions of law and fact are 


involved in these writ petitions, therefore they were 


heard together and are being decided by a common 


judgment. However, for the sake of brevity, facts of 
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Writ Petition (S/S) No.254 of 2023 alone are being 


considered and discussed. 


 


4.  Vikram Singh Negi, who was appointed as 


Assistant Teacher, Government Primary School, in 


Rudraprayag in 2005, has filed Writ Petition (S/S) 


No.254 of 2023, seeking the following reliefs: 
 
“i) Issue a writ order or direction in the nature 
of certiorari to quash impugned termination 
order dated 14.10.2022 passed by respondent 
no.4 (contained as Annexure No.27 to this writ 
petition) and appellate order dated 18.11.2022 
passed by respondent no.3 (contained as 
Annexure No.29 to this writ petition). 
 
ii. Issue a writ order or direction in the nature 
of mandamus directing respondents to 
reinstate the petitioner in service with all 
consequential service benefits including 
continuity of service and back wages with 
interest.” 


 


5.  As per the pleadings made in the Writ 


Petition (S/S) No.254 of 2023, petitioner was appointed 


as Assistant Teacher vide order dated 30.10.2005.  His 


services were terminated by District Education Officer 


(Elementary), Rudraprayag vide order dated 


14.10.2022, which is under challenge in this writ 


petition.   


 


6.  The impugned order is on record as Annexure 


No.27 to the writ petition.  Perusal of the said order 


reveals that complaints were received that B.Ed. 


Degree produced by petitioner at the time of his 


appointment, is fake;  Deputy Education Officer, Jakholi 


referred his B.Ed. mark sheet for verification to 


Chaudhary Charan Singh University, Meerut and the 


University replied that the mark sheet was not issued 


by the University; based on University’s reply, a charge 
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sheet was issued to petitioner on 06.07.2017 and 


petitioner, with his reply, submitted an envelope, 


allegedly issued by the University, containing a letter, 


in which the University verified his mark sheet;  


thereafter, the matter was referred to Special 


Investigation Team and when the officer of Special 


Investigation Team visited the University for 


verification of the B.Ed. Degree/Mark Sheet of 


petitioner, then the University issued a letter dated 


25.05.2018 stating that “the above mentioned details 


are not as per university enrolment & confidential 


record.  It seems otherwise”.  Based on the report 


submitted by Inspector, Special Investigation Team, 


petitioner was put under suspension and, on 


20.07.2018, charge sheet was issued to him and since 


the reply given by petitioner was not found satisfactory, 


therefore, his services were terminated on 28.08.2018.  


Petitioner successfully challenged his termination by 


filing Writ Petition (S/S) No.952 of 2019, and he was 


reinstated, thereafter enquiry was again initiated 


against him, which resulted in passing of the 


termination order, impugned in this writ petition. 


  


7.  Mr. Lalit Samant, learned counsel appearing 


for the petitioner submits that the services of the 


petitioner were terminated by way of punishment, 


therefore, provision contained in Article 311(2) of the 


Constitution are attracted. He further submits that 


although charge sheet was issued to petitioner, 


however, list of witnesses was not supplied to him, oral 


evidence of the witness was not recorded and petitioner 


was denied opportunity of cross-examining the 


departmental witnesses.  Thus, he submits that the 
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provision contained in Uttarakhand Government 


Servants (Discipline and Appeal) Rules, 2003, as 


amended in 2010, were not followed, therefore, 


termination order passed against the petitioner is 


unsustainable in the eyes of law.  It is further 


contended that Disciplinary Authority appointed Inquiry 


Officer while issuing charge sheet and petitioner was 


asked to submit reply to Inquiry Officer, which is 


contrary to Rules.  It is further contended that Inquiry 


Officer recommended punishment to be imposed, which 


is impermissible in view of provision contained in Rule 8 


of the aforesaid Rules.  


 


8.  Per contra, learned State Counsel submits 


that termination order was passed against the 


petitioner as per law and he was given full opportunity 


to defend himself, and the allegation of violation of 


provision contained in Discipline and Appeal Rules, 


2003, is unfounded.  He submits that reasonable 


opportunity was given to petitioner, however, he could 


not produce any evidence in support of his contention 


that he was awarded B.Ed. Degree by Chaudhary 


Charan Singh University, Meerut.  He submits that, 


without B.Ed. Degree, which is an essential qualification 


for appointment, petitioner is ineligible for appointment 


as Assistant Teacher; several attempts were made to 


verify the B.Ed. Degree of petitioner and, every time, 


University responded by stating that, as per records, it 


had not issued B.Ed. Degree to petitioner.   


 


9.  Learned State Counsel submitted that several 


complaints were being received since last several years 


that unqualified persons have managed to secure 
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appointment as Teacher in Government/Government 


Aided Schools, on the strength of fake mark sheets/ 


certificates and a P.I.L. was also entertained by Division 


Bench of this Court, in which certain directions were 


issued to the State Authorities.  Relevant portion of the 


order dated 05.10.2023 passed by Division Bench of 


this Court in Writ Petition (PIL) No.37 of 2020, relied by 


learned State Counsel, is extracted below: 
 
“5. We fail to understand, as to why the State 
is dragging its feet in the matter. In the 
present electronic age, it should have been 
possible for the State to verify all the 
certificates of all the serving teachers by now. 
  
6. Mr. Pande submits that the State has 
addressed a communication to all the 
Institutions, which have issued the certificates 
produced by the teachers, and some of them 
have not responded. In all such cases, the 
State should, firstly, verify from the concerned 
State, wherever the Institution is stated to 
exist, whether such an Institution exists. 
Secondly, the onus should be placed on the 
teacher concerned, who has produced the 
certificate(s) to establish its authenticity. 
Otherwise, the teacher, who may have 
produced a completely forged certificate from a 
non-existent Institution, would continue to 
serve as a teacher, only because there is no 
response from the non-existent Institution. 
 
7. We are very clear that a teacher, who has 
submitted forged and fabricated documents to 
obtain employment, cannot impart either good 
moral teachings, or values to the students, and 
such a teacher would be most undesirable to 
continue in service. It is a well settled principle 
that fraud unravels all, and such teachers do 
not acquire any vested right to continue in 
employment, and should be removed from 
service forthwith.  
 
8. So far as the 69 teachers, whose certificates 
have been found to be forged, are concerned, 
Mr. Pande states that 52 of them have been 
dismissed. In relation to others, show cause 
notices have been issued, or they have 
approached this Court by filing petitions.  
 
9. We would like the respondents to finalize 
the show cause notices without any delay, 
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positively within the next three weeks. The 
State should also place the list of Writ Petitions 
pending before this Court, which have been 
preferred by the teachers, against whom the 
allegations is that they have produced forged 
and fabricated certificates. The list be filed 
before the next date. The process of 
verification of certificates of all other teachers 
should positively be concluded within the next 
six weeks. A further status report should be 
filed before the next date.” 


 


10.  Learned State Counsel submits that the 


Departmental Authorities were justified in terminating 


services of petitioners, as educational certificate relied 


by them for securing appointment was found to be 


fake.  He further submits that all the petitioners were 


given reasonable opportunity of defending their 


educational certificates/mark sheets, however, they 


could not get verification report from the concerned 


Education Board/University, supporting their claim that 


Certificate/Degree possessed by them is valid.  


Learned State Counsel further submits that some of 


the petitioners have not passed 10th Standard (High 


School Examination) and they have produced fake High 


School Certificate/Mark Sheet.  Thus, he submits that 


permitting such persons to serve as Teacher in 


Government Schools of Uttarakhand, would be 


detrimental to the interest of students and will set a 


bad example for young children of impressionable 


mind.  


 


11.  Learned counsel for the petitioners submitted 


that since petitioners’ have put in long services after 


regular appointment, therefore, holding departmental 


inquiry would be necessary before passing order of 


termination. He further submitted that report of the 
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Enquiry Officer was not supplied to the petitioner, 


which is necessary as held by Hon’ble Supreme Court 


in the case of “Union of India & others Vs. Mohd. 


Ramzan Khan”, reported in (1991) 1 SCC 588.  


 


12.  Per contra, learned State Counsel submits 


that since petitioner is not educationally qualified for 


appointment as Teacher in Government Schools and 


the B.Ed. Degree relied by him was declared to be fake 


by Chaudhary Charan Singh University, Meerut, 


therefore, the very basis of his appointment as Teacher 


goes and his appointment is void ab initio.  He, thus, 


submits that petitioner does not have any right to hold 


the post, as he had usurped the post meant for a 


qualified candidate; he practiced fraud upon the 


authorities, therefore, he cannot argue that he became 


holder of a civil post.  He further submits that petitioner 


obtained appointment by playing fraud, therefore, he 


cannot be allowed to take advantage of his fraud for 


claiming that he is entitled to protection of Article 311 


of the Constitution, which is available to holder of a 


civil post.  He relied upon a judgment rendered by 


Three Judges Bench of Hon’ble Supreme Court in the 


case of “R. Vishwanatha Pillai Vs. State of Kerala & 


others, reported in (2004) 2 SCC 105.  Relevant extract 


of paragraph no.15 of the said judgment heavily relied 


by learned State Counsel is reproduced below: 
“Where an appointment in a service has been 
acquired by practising fraud or deceit, such an 
appointment is no appointment in law, in 
service and in such a situation Article 311 of 
the Constitution is not attracted at all.” 
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13.  In paragraph no. 19 of the said judgment, 


Apex Court has summarised law on the point in 


following words: 
“A person who entered the service by 
producing a false caste certificate and obtained 
appointment for the post meant for a 
Scheduled Caste, thus depriving a genuine 
Scheduled Caste candidate of appointment to 
that post, does not deserve any sympathy or 
indulgence of this Court. A person who seeks 
equity must come with clean hands. He, who 
comes to the court with false claims, cannot 
plead equity nor would the court be justified to 
exercise equity jurisdiction in his favour. A 
person who seeks equity must act in a fair and 
equitable manner. Equity jurisdiction cannot be 
exercised in the case of a person who got the 
appointment on the basis of a false caste 
certificate by playing a fraud. No sympathy and 
equitable consideration can come to his rescue. 
We are of the view that equity or compassion 
cannot be allowed to bend the arms of law in a 
case where an individual acquired a status by 
practising fraud.” 


 


14. Learned State Counsel refers to another 


judgment rendered by Three Judges Bench of Hon’ble 


Supreme Court in the case of “State of Bihar & others 


Vs. Kirti Narayan Prasad”, reported in (2019) 13 SCC 


250.  Paragraph no. 16 of the said judgment is 


extracted below: 


 
“16. In the instant cases, the writ petitioners 
have filed the petitions before the High Court 
with a specific prayer to regularise their service 
and to set aside the order of termination of 
their services. They have also challenged the 
report submitted by the State Committee. The 
real controversy is whether the writ petitioners 
were legally and validly appointed. The finding 
of the State Committee is that many writ 
petitioners had secured appointment by 
producing fake or forged appointment letter or 
had been inducted in government service 
surreptitiously by the Civil Surgeon-cum-Chief 
Medical Officer concerned by issuing a posting 
order. The writ petitioners are the beneficiaries 
of illegal orders made by the Civil Surgeon-
cum-Chief Medical Officer. They were given 
notice to establish the genuineness of their 
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appointment and to show-cause. None of them 
could establish the genuineness or legality of 
their appointment before the State Committee. 
The State Committee on appreciation of the 
materials on record has opined that their 
appointment was illegal and void ab initio. We 
do not find any ground to disagree with the 
finding of the State Committee. In the 
circumstances, the question of regularisation of 
their services by invoking para 53 of the 
judgment in Umadevi (3) [State of 
Karnataka v. Umadevi (3), (2006) 4 SCC 1 : 
2006 SCC (L&S) 753] does not arise. Since the 
appointment of the petitioners is ab initio void, 
they cannot be said to be the civil servants of 
the State. Therefore, holding disciplinary 
proceedings envisaged by Article 311 of the 
Constitution or under any other disciplinary 
rules shall not arise.” 


       


     (emphasis supplied) 


 


15. Hon’ble Supreme Court in the case of 


“Meghmala & others Vs. G. Narasimha Reddy & others”, 


reported in (2010) 8 SCC 383, while laying down the 


consequences of fraud by a party, held as under: 


 
“28. It is settled proposition of law that where 
an applicant gets an order/office by making 
misrepresentation or playing fraud upon the 
competent authority, such order cannot be 
sustained in the eye of the law. “Fraud avoids 
all judicial acts, ecclesiastical or temporal.” 
(Vide S.P. Chengalvaraya 
Naidu v. Jagannath [(1994) 1 SCC 1 : AIR 
1994 SC 853] .) In Lazarus Estates 
Ltd. v. Beasley [(1956) 1 QB 702 : (1956) 2 
WLR 502 : (1956) 1 All ER 341 (CA)] the Court 
observed without equivocation that : (QB p. 
712) “No judgment of a court, no order of a 
Minister, can be allowed to stand if it has been 
obtained by fraud. Fraud unravels everything.” 
 
29. In A.P. State Financial Corpn. v. GAR Re-
Rolling Mills [(1994) 2 SCC 647 : AIR 1994 SC 
2151] and State of 
Maharashtra v. Prabhu [(1994) 2 SCC 481 : 
1994 SCC (L&S) 676 : (1994) 27 ATC 116] this 
Court observed that a writ court, while 
exercising its equitable jurisdiction, should not 
act as to prevent perpetration of a legal fraud 
as the courts are obliged to do justice by 
promotion of good faith. “Equity is always 
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known to defend the law from crafty evasions 
and new subtleties invented to evade law.” 
 
30. In Shrisht Dhawan v. Shaw Bros. [(1992) 1 
SCC 534 : AIR 1992 SC 1555] it has been held 
as under : (SCC p. 553, para 20) 


“20. Fraud and collusion vitiate even the 
most solemn proceedings in any civilised 
system of jurisprudence. It is a concept 
descriptive of human conduct.” 


 
31. In United India Insurance Co. 
Ltd. v. Rajendra Singh [(2000) 3 SCC 581 : 
2000 SCC (Cri) 726 : AIR 2000 SC 1165] this 
Court observed that “Fraud and justice never 
dwell together” (fraus et jus nunquam 
cohabitant) and it is a pristine maxim which 
has never lost its temper over all these 
centuries. 
 
32. The ratio laid down by this Court in various 
cases is that dishonesty should not be 
permitted to bear the fruit and benefit to the 
persons who played fraud or made 
misrepresentation and in such circumstances 
the Court should not perpetuate the fraud. 
(See Vizianagaram Social Welfare Residential 
School Society v. M. Tripura Sundari 
Devi [(1990) 3 SCC 655 : 1990 SCC (L&S) 520 
: (1990) 14 ATC 766] , Union of India v. M. 
Bhaskaran [1995 Supp (4) SCC 100 : 1996 
SCC (L&S) 162 : (1996) 32 ATC 94] , Kendriya 
Vidyalaya Sangathan v. Girdharilal 
Yadav [(2004) 6 SCC 325 : 2005 SCC (L&S) 
785] , State of Maharashtra v. Ravi Prakash 
Babulalsing Parmar [(2007) 1 SCC 80 : (2007) 
1 SCC (L&S) 5] , Himadri Chemicals Industries 
Ltd. v. Coal Tar Refining Co. [(2007) 8 SCC 
110 : AIR 2007 SC 2798] and Mohd. 
Ibrahim v. State of Bihar [(2009) 8 SCC 751 : 
(2009) 3 SCC (Cri) 929] .) 
 
33. Fraud is an intrinsic, collateral act, and 
fraud of an egregious nature would vitiate the 
most solemn proceedings of courts of justice. 
Fraud is an act of deliberate deception with a 
design to secure something, which is otherwise 
not due. The expression “fraud” involves two 
elements, deceit and injury to the person 
deceived. It is a cheating intended to get an 
advantage. [Vide Vimla (Dr.) v. Delhi 
Admn. [AIR 1963 SC 1572 : (1963) 2 Cri LJ 
434] , Indian Bank v. Satyam Fibres (India) (P) 
Ltd. [(1996) 5 SCC 550] , State of A.P. v. T. 
Suryachandra Rao [(2005) 6 SCC 149 : AIR 
2005 SC 3110] , K.D. Sharma v. SAIL [(2008) 
12 SCC 481] and Central Bank of 
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India v. Madhulika Guruprasad Dahir [(2008) 
13 SCC 170 : (2009) 1 SCC (L&S) 272] .]” 


 
 
16. Similarly, in the case of “Regional Manager, 


Central Bank of India Vs. Madhulika Guruprasad Dahir 


& others, reported in (2008) 13 SCC 170, Hon’ble 


Supreme Court was dealing with the case, where a 


person had obtained appointment on the basis of a 


false caste certificate, and it was held that fraud 


vitiates everything and, therefore, if a person has 


continued to work on the post for over 20 years, even 


then, having obtained appointment on the basis of false 


and forged caste certificate, cannot claim any equity or 


benefit on that basis.  Paragraph nos.14, 15, 16, 17 & 


18 of the said judgment are extracted below: 
 
“14. Similarly, the plea regarding rendering of 
services for a long period has been considered 
and rejected in a series of decisions of this 
Court and we deem it unnecessary to launch an 
exhaustive dissertation on principles in this 
context. It would suffice to state that except in 
a few decisions, where the 
admission/appointment was not cancelled 
because of peculiar factual matrix obtaining 
therein, the consensus of judicial opinion is 
that equity, sympathy or generosity has no 
place where the original appointment rests on a 
false caste certificate. A person who enters the 
service by producing a false caste certificate 
and obtains appointment to the post meant for 
a Scheduled Caste or Scheduled Tribe or OBC, 
as the case may be, deprives a genuine 
candidate falling in either of the said 
categories, of appointment to that post, and 
does not deserve any sympathy or indulgence 
of this Court. He who comes to the Court with 
a claim based on falsity and deception cannot 
plead equity nor the Court would be justified to 
exercise equity jurisdiction in his favour.  
 
15. An act of deliberate deception with a 
design to secure something, which is otherwise 
not due, tantamounts to fraud. Fraud is a 
conduct either by letter or words, which 
induces the other person or authority to take a 
definite determinative stand as a response to 
the conduct of the former either by words or 
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letter. (See R. Vishwanatha Pillai v. State of 
Kerala [(2004) 2 SCC 105 : 2004 SCC (L&S) 
350] , Bank of India [(2005) 7 SCC 690 : 2005 
SCC (L&S) 1011] , BHEL [(2007) 5 SCC 336 : 
(2007) 2 SCC (L&S) 152] 
, Derry v. Peek [(1889) 14 AC 337 : (1886-90) 
All ER Rep 1 (HL)] , Ram Preeti Yadav v. U.P. 
Board of High School and Intermediate 
Education [(2003) 8 SCC 311] and Bhaurao 
Dagdu Paralkar v. State of 
Maharashtra [(2005) 7 SCC 605] .) 
 
16. In Ram Chandra Singh v. Savitri 
Devi [(2003) 8 SCC 319] this Court had 
observed that fraud is anathema to all 
equitable principles and any affair tainted with 
fraud cannot be perpetuated or saved by the 
application of any equitable doctrine. 
 
17. Recently, in State of Maharashtra v. Ravi 
Prakash Babulalsing Parmar [(2007) 1 SCC 80 
: (2007) 1 SCC (L&S) 5] dealing with a similar 
situation, this Court has observed thus: (SCC 
p. 89, para 23) 


“23. The makers of the Constitution laid 
emphasis on equality amongst citizens. The 
Constitution of India provides for protective 
discrimination and reservation so as to 
enable the disadvantaged group to come on 
the same platform as that of the forward 
community. If and when a person takes an 
undue advantage of the said beneficent 
provision of the Constitution by obtaining 
the benefits of reservation and other 
benefits provided under the Presidential 
Order although he is not entitled thereto, he 
not only plays a fraud on the society but in 
effect and substance plays a fraud on the 
Constitution. When, therefore, a certificate 
is granted to a person who is not otherwise 
entitled thereto, it is entirely incorrect to 
contend that the State shall be helpless 
spectator in the matter.” 


 
18. Having considered the matter in the light 
of the aforestated legal position, in our 
judgment, the decision of the High Court is 
untenable. As noted supra, the employee 
having accepted the finding of the Scrutiny 
Committee, holding that the caste certificate 
furnished by the employee was false, the very 
foundation of her appointment vanished and 
her appointment was rendered illegal. Her 
conduct renders her unfit to be continued in 
service and must necessarily entail termination 
of her service. Under these circumstances, 
there is absolutely no justification for her claim 
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in respect of the post merely on the ground 
that she had worked on the post for over 
twenty years. The post was meant for a 
reserved candidate but she usurped the same 
by misrepresentation and deception. In our 
opinion, the fact that caste certificate was 
referred to the Scrutiny Committee for 
verification after ten years of her joining the 
service and a long time was taken by the 
Scrutiny Committee to verify the same is of no 
consequence inasmuch as delay on both the 
counts does not validate the caste certificate 
and the consequent illegal appointment.” 


 


17. Cancellation of appointments obtained by 


producing false caste certificates, and by playing fraud, 


has also been upheld by Hon’ble Supreme Court in the 


case of Chief Regional Officer, Oriental Insurance 


Company Limited Vs. Pradip, reported in (2020) 11 


SCC 144; Chandrabhan Vs. State of Maharashtra, 


reported in (2021) 9 SCC 804; and Chief Executive 


Officer, Bhilai Steel Plant, Bhilai Vs. Mahesh Kumar 


Gonnade, reported in 2022 SCC Online SC 866. 


 


18. In the case of “Devendra Kumar Vs. State of 


Uttaranchal”, reported in (2013) 9 SCC 363, Hon’ble 


Supreme Court upheld the cancellation of appointment 


of a person, who had obtained the same by suppressing 


material facts regarding the criminal case pending 


against him and said decision was followed and relied 


upon by Hon’ble Supreme Court in the case of 


Rajasthan Rajya Vidyut Prasaran Nigam Limited Vs. Anil 


Kanwariya, reported in (2021) 10 SCC 136.  


 


19. In the case of “State of Chhattisgarh & others 


Vs. Dhirjo Kumar Sengar, reported in (2009) 13 SCC 


600, while dealing with the case of fraud to obtain 


appointment, Hon’ble Supreme Court has held as 


under: 
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“18. Legality of grant of a valid appointment 
was dependent upon the proof that the 
respondent was the adopted son of 
Chittaranjan Singh Sengar. He not only failed 
to do so, the materials brought on record by 
the parties would clearly suggest otherwise. His 
application for grant of appointment on 
compassionate ground was rejected by the 
Joint Director of Education. He did not question 
the legality or validity thereof. He, it can safely 
be said, by suppressing the said fact obtained 
the offer of appointment from an authority 
which was lower in rank than the Joint Director 
viz. the Deputy Director. When such a fact was 
brought to the notice of the Deputy Director 
that the offer of appointment had been 
obtained as a result of fraud practised on the 
Department, he could, in our opinion, cancel 
the same. 


 
19. The respondent keeping in view the 
constitutional scheme has not only committed 
a fraud on the Department but also committed 
a fraud on the Constitution. As commission of 
fraud by him has categorically been proved, in 
our opinion, the principles of natural justice 
were not required to be complied with.” 


 


20. Similarly, in the case of “Superintendent of 


Post Offices & others Vs. R. Valasina Babu, reported in 


(2007) 2 SCC 335, Hon’ble Supreme Court reiterated 


that appointment obtained by practicing fraud, cannot 


be allowed to be continued.  


 


21. In a recent judgment rendered in the case of 


“Indian Oil Corporation Ltd. Vs. Rajendra D. Harmalkar, 


reported in 2022 SCC Online SC 486, Hon’ble Supreme 


Court has considered the issue of fake certificate for 


securing appointment.  


 


22. Hon’ble Supreme Court in the case of “Aligarh 


Muslim University & others Vs. Mansoor Ali Khan, 


reported in (2000) 7 SCC 529, has considered and 


discussed the ‘useless formality theory’, as an 


exception to principle of ‘audi alteram partem’. 
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Paragraph nos.21, 22, 23, 24 & 25 of the said 


judgment are extracted below: 


 
“21. As pointed recently in M.C. Mehta v. Union 
of India [(1999) 6 SCC 237] there can be 
certain situations in which an order passed in 
violation of natural justice need not be set 
aside under Article 226 of the Constitution of 
India. For example where no prejudice is 
caused to the person concerned, interference 
under Article 226 is not necessary. Similarly, if 
the quashing of the order which is in breach of 
natural justice is likely to result in revival of 
another order which is in itself illegal as 
in Gadde Venkateswara Rao v. Govt. of 
A.P. [AIR 1966 SC 828 : (1966) 2 SCR 172] it 
is not necessary to quash the order merely 
because of violation of principles of natural 
justice. 
 
22. In M.C. Mehta [(1999) 6 SCC 237] it was 
pointed out that at one time, it was held 
in Ridge v. Baldwin [1964 AC 40 : (1963) 2 All 
ER 66 (HL)] that breach of principles of natural 
justice was in itself treated as prejudice and 
that no other “de facto” prejudice needed to be 
proved. But, since then the rigour of the rule 
has been relaxed not only in England but also 
in our country. In S.L. 
Kapoor v. Jagmohan [(1980) 4 SCC 379] 
Chinnappa Reddy, J. 
followed Ridge v. Baldwin [1964 AC 40 : 
(1963) 2 All ER 66 (HL)] and set aside the 
order of supersession of the New Delhi 
Metropolitan Committee rejecting the argument 
that there was no prejudice though notice was 
not given. The proceedings were quashed on 
the ground of violation of principles of natural 
justice. But even in that case certain 
exceptions were laid down to which we shall 
presently refer. 
 
23. Chinnappa Reddy, J. in S.L. Kapoor 
case [(1980) 4 SCC 379] laid down two 
exceptions (at SCC p. 395) namely, if 
upon admitted or indisputable facts only one 
conclusion was possible, then in such a case, 
the principle that breach of natural justice was 
in itself prejudice, would not apply. In other 
words if no other conclusion was possible on 
admitted or indisputable facts, it is not 
necessary to quash the order which was passed 
in violation of natural justice. Of course, this 
being an exception, great care must be taken 
in applying this exception. 
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24. The principle that in addition to breach of 
natural justice, prejudice must also be proved 
has been developed in several cases. In K.L. 
Tripathi v. State Bank of India [(1984) 1 SCC 
43 : 1984 SCC (L&S) 62] Sabyasachi Mukharji, 
J. (as he then was) also laid down the principle 
that not mere violation of natural justice but de 
facto prejudice (other than non-issue of notice) 
had to be proved. It was observed, 
quoting Wade's Administrative Law (5th Edn., 
pp. 472-75), as follows: (SCC p. 58, para 31) 


“[I]t is not possible to lay down rigid 
rules as to when the principles of natural 
justice are to apply, nor as to their scope 
and extent. … There must also have 
been some real prejudice to the 
complainant; there is no such thing as a 
merely technical infringement of natural 
justice. The requirements of natural 
justice must depend on the facts and 
circumstances of the case, the nature of 
the inquiry, the rules under which the 
tribunal is acting, the subject-matter to 
be dealt with, and so forth.” 
Since then, this Court has consistently 
applied the principle of prejudice in 
several cases. The above ruling and 
various other rulings taking the same 
view have been exhaustively referred to 
in State Bank of Patiala v. S.K. 
Sharma [(1996) 3 SCC 364 : 1996 SCC 
(L&S) 717] . In that case, the principle of 
“prejudice” has been further elaborated. 
The same principle has been reiterated 
again in Rajendra Singh v. State of 
M.P. [(1996) 5 SCC 460] 


 
25. The “useless formality” theory, it must be 
noted, is an exception. Apart from the class of 
cases of “admitted or indisputable facts leading 
only to one conclusion” referred to above, 
there has been considerable debate on the 
application of that theory in other cases. The 
divergent views expressed in regard to this 
theory have been elaborately considered by 
this Court in M.C. Mehta [(1999) 6 SCC 237] 
referred to above. This Court surveyed the 
views expressed in various judgments in 
England by Lord Reid, Lord Wilberforce, Lord 
Woolf, Lord Bingham, Megarry, J. and 
Straughton, L.J. etc. in various cases and also 
views expressed by leading writers like Profs. 
Garner, Craig, de Smith, Wade, D.H. Clark etc. 
Some of them have said that orders passed in 
violation must always be quashed for otherwise 
the court will be prejudging the issue. Some 
others have said that there is no such absolute 
rule and prejudice must be shown. Yet, some 
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others have applied via media rules. We do not 
think it necessary in this case to go deeper into 
these issues. In the ultimate analysis, it may 
depend on the facts of a particular case.” 


 


23. Learned State Counsel submits that Special 


Investigation Team was constituted to examine 


genuineness of educational certificates produced by 


petitioners at the time of their appointment; the 


officers of Special Investigation Team visited the 


concerned University/Board and, upon enquiry, the 


educational certificate/mark sheet relied by petitioners 


for securing appointment were found to be forged, as a 


corollary to this, petitioners are not qualified for 


appointment and they have secured appointment by 


playing fraud upon the Authorities. He submits that 


they are not entitled to protection to Article 311(2) of 


the Constitution, as held by Honble Supreme Court in 


the case of R. Vishwanatha Pillai (Supra).  He further 


submits that petitioner cannot be permitted to serve as 


Teacher, as he is ineligible for appointment and he 


produced fake documents for securing appointment, 


therefore, his case is different from dismissal of a 


Government servant for some misconduct after 


appointment. He further submits that, in view of 


categorical finding recorded by Special Investigation 


Team that petitioners are not educationally qualified for 


appointment as Teacher, petitioners have no right to 


continue as Teacher and the grounds taken for 


challenging their termination are unsustainable.  He 


further submits that none of the petitioners has made 


statement, based on personal knowledge that all the 


educational certificates, relied by him for securing 


appointment, are genuine.  
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24.  Learned counsel for the petitioner submitted 


that since petitioner’s services were confirmed and he 


became permanent employee, therefore, he could have 


been terminated only after holding disciplinary enquiry, 


as provided under Article 311(2) of Constitution of 


India.  In support of this submission, learned counsel 


for petitioner has relied upon judgment rendered by 


Hon’ble Supreme Court in the case of Avtar Singh Vs. 


Union of India and others, reported in (2016) 8 SCC 


471.  Relevant paragraphs of the said judgment, on 


which heavy reliance is placed by learned counsel for 


the petitioners, are reproduced below: 


 


“33. The fraud and misrepresentation vitiates 
a transaction and in case employment has 
been obtained on the basis of forged 
documents, as observed in M. Bhaskaran 
case [Union of India v. M. Bhaskaran, 1995 
Supp (4) SCC 100 : 1996 SCC (L&S) 162 : 
(1996) 32 ATC 94] , it has also been observed 
in the reference order that if an appointment 
was procured fraudulently, the incumbent may 
be terminated without holding any inquiry, 
however, we add a rider that in case employee 
is confirmed, holding a civil post and has 
protection of Article 311(2), due inquiry has to 
be held before terminating the services. The 
case of obtaining appointment on the basis of 
forged documents has the effect on very 
eligibility of incumbent for the job in question, 
however, verification of antecedents is 
different aspect as to his fitness otherwise for 
the post in question. The fraudulently obtained 
appointment orders are voidable at the option 
of employer, however, question has to be 
determined in the light of the discussion made 
in this order on impact of suppression or 
submission of false information. 


 


38.3. The employer shall take into 
consideration the government orders/ 
instructions/rules, applicable to the employee, 
at the time of taking the decision.  


 


38.9. In case the employee is confirmed in 
service, holding departmental enquiry would 
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be necessary before passing order of 
termination/removal or dismissal on the 
ground of suppression or submitting false 
information in verification form.”  


 


25. Learned counsel for the petitioner further 


submits that one similarly situate Teacher, namely, 


S.S. Gayatri has been re-instated in service, pursuant 


to order of this Court passed in Writ Petition (S/S) 


No.1798 of 2019 and no further action has been taken 


against her.  


 


26. Learned State Counsel denies the submission 


that services of the petitioner were confirmed and 


submits that no such averment is made in the writ 


petitions. He further submits that in the order dated 


16.06.2022 passed by District Education Officer 


(Elementary), Pauri Garhwal, it is provided that, after 


permitting S.S. Gayatri to resume duties, disciplinary 


proceedings shall be held against her, as per Rules.  


Thus, he submits that S.S. Gayatri will be subjected to 


appropriate action. He further submits that petitioner 


cannot claim negative equality with someone, who has 


not been terminated so far and, if petitioner lacks basic 


qualification for appointment as Teacher, then he has 


no right to continue as Teacher.   


 


27.  Learned counsel for petitioner submitted 


that the University has never responded to the query 


raised Special Investigation Team regarding petitioner’s 


B.Ed. Degree and the letter issued by Chaudhary 


Charan Singh University, Meerut to District Education 


Officer, Jakholi, District Rudraprayag merely states that 


particulars of the B.Ed. Degree of petitioner, which 


were supplied to the University, are not as per 
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University record.  Thus, he submits that the reply 


given by the University is not sufficient to draw the 


inference that B.Ed. Degree possessed by petitioner is 


forged.  He further submits that the Inquiry Report 


submitted by Special Investigation Team was never 


supplied to petitioner, which is another irregularity, 


which vitiates disciplinary proceedings.  


 


28. The submission made by learned counsel for 


petitioner, however, has been disputed by learned 


State Counsel who, by referring to impugned 


termination order, submits that Special Investigation 


Team’s Report was duly supplied to petitioner alongwith 


charge sheet and 15 days time was given to petitioner 


to respond to the charge levelled in the charge sheet.  


Learned State Counsel refers to letter issued by 


Registrar, Chaudhary Charan Singh University, Meerut 


to Block Education Officer (Elementary) Jakholi, District 


Rudraprayag, which is on record at page no.47 of the 


writ petition, for contending that the entire particulars 


of petitioner and his B.Ed. Degree, which he allegedly 


obtained from the University in the year 1994, were 


supplied to the University and the Registrar was asked 


to verify whether the said Degree was issued by the 


University, however, the Registrar responded to the 


said letter, by stating that the details, as supplied to 


the University, do not match with the University 


records.  Thus, he submits that answer of the 


University was in the negative and burden was upon 


the petitioner to prove that the Degree relied upon by 


him for obtaining appointment, is genuine and not fake.   
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29. Learned State Counsel produced in Court 


judgment dated 29.06.2024 passed by Chief Judicial 


Magistrate, Rudraprayag in Criminal Case No.52 of 


2019.  Perusal of the said judgment reveals that 


Vikram Singh Negi (petitioner in WPSS No.254 of 2023) 


was held guilty of securing appointment as Teacher, 


based on fake educational certificate and he was 


convicted for offences punishable under Section 420 


and 471 I.P.C. and sentenced to 5 years rigorous 


imprisonment, with fine of ₹10,000/-.  Learned counsel 


for petitioner, however, submits that the said judgment 


is challenged in Appeal, which is pending before this 


Court.  


 


30. Mr. Vinay Kumar, learned counsel for the 


petitioner in WPSS No.1283 of 2020 refers to 


preliminary report submitted by Principal, Government 


Inter College, Daulatpur, District Haridwar, which is 


annexed as Annexure No.9 to the said writ petition.  By 


referring to the said report, learned counsel for 


petitioner submits that the Inquiry Officer himself had 


expressed opinion that a High Level Inquiry needs to be 


undertaken, as the Inquiry Committee constituted by 


the Vice Chancellor had expressed opinion that the 


relevant page, on which petitioner’s name is 


mentioned, appears to have been changed.  


 


31. Per contra, learned State Counsel has 


produced in Court the recommendation dated 


03.01.2018 made by a Three Member Committee of 


Deen Dayal Upadhyaya Gorakhpur University that B.Ed. 


Degree of Poonam of the year 1994, with Roll No.4043, 


is fake and is liable to be cancelled.  Thus, he submits 
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that, after the said recommendation made by a Three 


Member Committee of the University, the claim raised 


by petitioner in WPSS No.1283 of 2020, has no legs to 


stand. 


 


32. Mr. Vinay Kumar, learned counsel for the 


petitioner, however, submits that the said 


recommendation made by a Three Member Committee 


of the University was never produced before the 


Inquiry Officer and, in view of law laid down by Hon’ble 


Supreme Court in the case of Roop Singh Negi Vs. 


Punjab National Bank and others, reported in (2009) 2 


SCC 570, inquiry is vitiated, as every evidence has to 


be proved before the Inquiry Officer.  He further 


submits that, before passing the termination order, 


report of the Inquiry Officer was not supplied to 


petitioner, which is in violation of law declared by 


Hon’ble Supreme Court in the case of “Union of India & 


others Vs. Mohd. Ramzan Khan, reported in (1991) 1 


SCC 588 and also in the case of “Managing Director, 


ECIL, Hyderabad and others Vs. B. Karunakar and 


others, reported in (1993) 4 SCC 727. 


 


33. From the rival submissions made by learned 


counsel for the parties, it is apparent that charge sheet 


was issued to petitioners alleging that the educational 


certificates/degree produced by them at the time of 


appointment was found to be fake.  Petitioners now 


allege that the disciplinary inquiry was not done strictly 


as per the Discipline & Appeal Rules, applicable to State 


employees, and there were some lapses here & there.  


The question is whether a person, who is not eligible 


for appointment for want of necessary qualification, if 
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manages to get appointed by playing fraud, can claim 


protection of Article 311 of the Constitution. Hon’ble 


Supreme Court in the case of R. Vishwanatha Pillai 


(Supra) and various other judgments referred to above 


has held that a person, who has secured appointment 


under the State by playing fraud, cannot claim 


protection of Article 311. 


 


34. A Division Bench of this Court in Writ Petition 


(PIL) No.37 of 2020 has taken judicial notice of the 


alarming situation prevailing in the State of 


Uttarakhand, where scores of persons have managed to 


get appointed as Teacher, even though they lack the 


basic qualification needed for such appointment.  


Learned State Counsel is right in submitting that 


petitioners have not shown the courage of making a 


statement on personal knowledge that all educational 


certificates produced by them for securing appointment 


are genuine and the statement, if any, made in one or 


two petitions, is evasive and based on record. 


 


35. National Council for Teacher Education (for 


short “NCTE”) has been established by a Parliamentary 


Legislation (Act No. 73 of 1993). NCTE is the regulatory 


body which lays down qualification necessary for 


appointment as Teacher in Primary and Secondary 


Schools. Anyone, who does not possess the 


qualification prescribed by NCTE is not eligible for 


appointment as Teacher and appointment of such 


ineligible person, if made due to mistake on the part of 


the Authorities, will be void ab initio and no benefit will 


ensue to the person so appointed. 
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36. In the present case, petitioners were 


appointed not because of any mistake on the part of 


the Authorities, but due to the fake educational 


certificate(s) produced by them.  As per provision of 


The National Council For Teacher Education Act, 1993, 


anyone, who does not possess a qualification 


prescribed by NCTE, cannot be appointed as Teacher, 


and if appointed, his appointment would be illegal.  


There is yet one more requirement of law that 


Teacher’s Training Qualification, e.g. B.Ed., D.El.Ed. 


etc. must be obtained from a University/Institute 


recognised by NCTE.  Petitioner, who does not possess 


a valid B.Ed. Degree, is ineligible for appointment as 


Teacher and the challenge thrown by him to 


termination of his services is thus unsustainable. Law is 


settled that there cannot be any estoppel against 


Statute.  


 


37. In such view of the matter, this Court does 


not find any reason to interfere with the order of 


termination passed against the petitioners.  


 


38. The writ petitions, thus, fail and are 


dismissed.  There shall be no order as to costs.   
 


 
 


  (MANOJ KUMAR TIWARI, J.)   
Arpan 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Writ Petition (S/S) No. 3298 of 2017 


02 September, 2024 


 
        


Ghanshyam Singh Bisht                          
 


--Petitioner 
Versus 


 
District Magistrate Nainital & others 
          --Respondents 
 
---------------------------------------------------------------------- 
Presence:- 
 Mr. Sanjay Bhatt, learned counsel for the petitioner. 
 Mr. Narayan Dutt, learned Standing Counsel for the State. 
---------------------------------------------------------------------- 
Hon'ble Pankaj Purohit, J. 
 
  Heard learned counsel for the parties. 


2.   Petitioner has moved this Court by filing this writ 


petition seeking a writ of certiorari for quashing the order 


dated 14.03.2017, annexure-8 to the writ petition, passed by 


respondent no.2-SDM Dhari, District Nainital and further a 


writ of mandamus commanding the respondents to give 


appointment to the petitioner on compassionate ground 


under the U.P. Recruitment of Dependants of Government 


Servants Dying in Harness Rules, 1974 (as applicable in 


Uttarakhand) (for short “The Rules, 1974”) on a suitable post 


as per his educational qualification.  


3.  It is the case of the petitioner that petitioner’s 


father was earlier engaged with the respondent no. 1 as 


Seasonal Collection Amin since 1994. The father of the 


petitioner moved the Hon’ble High Court of Judicature at 
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Allahabad by filing the Civil Misc. Writ Petition No.36942 of 


1997 for regularization of his service along with other 


similarly situated persons. The said writ petition was allowed 


by the Hon’ble High Court of Judicature at Allahabad vide 


judgment and order dated 30.07.1998. The Hon’ble High 


Court vide its order had directed the respondents to consider 


the case of the petitioners in that writ petition for 


regularization and allowed them to continue as Collection 


Amin with the respondent-department. Aggrieved by the said 


order passed by learned Single Judge, the Special Appeal was 


filed by the erstwhile State of Uttar Pradesh being Special 


Appeal No.481 of 1999 which was transferred to this Court 


after creation of the State of Uttarakhand and the High Court 


Uttarakhand at Nainital. The Special Appeal was                  


re-numbered as Special Appeal No.119 of 2008. The said 


appeal was dismissed by the Division Bench of this Court vide 


judgment and order dated 18.12.2009 and the order passed 


by learned Single Judge dated 30.07.1998 was affirmed.  


4.  Pursuant to the dismissal of the Special Appeal 


moved by the State Government against the order passed by 


learned Single Judge, the petitioners in that writ petition were 


regularized by the State Government on the post of Collection 


Amin vide order dated 10.09.2010. Name of the father of the 


petitioner was also there in the order dated 10.09.2010 at 


S.No.5. But before he could reap the fruits of litigation, 


petitioner father expired on 10.11.2009 bereaving his family. 


After regularization of the petitioners of Civil Misc. Writ 


Petition No.36942 of 1997 (Collection Amins), petitioner’s 
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mother moved an application on 12.05.2011 requesting the 


respondents to give compassionate appointment to her son 


i.e. the petitioner and subsequently, when the said 


application was not given any heed, petitioner himself also 


moved an application on 06.08.2016. The said application 


remained pending consideration with the respondent-


department, which compelled the petitioner to file the writ 


petition being WPSS No.221 of 2017 (Ghanshyam Singh Bisht 


vs. District Magistrate, Nainital & others). The said writ 


petition was disposed of by a Co-ordinate Bench of this Court 


vide judgment and order dated 01.02.2017 directing the 


respondent no.1 i.e. District Magistrate to take a decision on 


the application for compassionate appointment moved by the 


petitioner dated 06.08.2016 within six weeks from the date of 


production of certified copy of that order.  


5.  The claim of the petitioner for compassionate 


appointment was rejected vide order dated 14.03.2017 passed 


by S.D.M. Dhari, District Nainital. It is feeling aggrieved by 


the said order, petitioner is before this Court. 


6.  It is submitted by learned counsel for the 


petitioner that the only ground which is revealed from the 


impugned rejection order is that since the father of the 


petitioner could not have been regularized, pursuant to the 


judgment and order passed by the Hon’ble High Court of 


Judicature at Allahabad which was subsequently, affirmed by 


the Division Bench of this Court, petitioner was not given the 


compassionate appointment for the reason that petitioner’s 


father was not in regular service, therefore, he cannot be 
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extended the benefit of the Rules, 1974. He further contended 


that since all the similarly situated petitioners of earlier writ 


petition have been regularized pursuant to the order passed 


by the Hon’ble High Court of Judicature at Allahabad, which 


was subsequently affirmed by the Division Bench of this 


Court in Special Appeal, father of petitioner would have also 


been regularized but for his unfortunate demise, he could not 


have been so regularized.  


7.  It is further pointed out by learned counsel for the 


petitioner that subsequently, after dismissal of the Special 


Appeal of the State, all the petitioners of the Civil Misc. Writ 


Petition No.36942 of 1997 were regularized vide order dated 


10.09.2010 and in that regularization order, the name of the 


petitioner’s father was at S.No.5. He also submits that in any 


case, if the father of the petitioner would not have been 


expired in between, the petitioner would have been given 


compassionate appointment. 


8.  Learned counsel for the petitioner also submits 


that it is mere chance of circumstances that the father of the 


petitioner died earlier, but after the order passed by Hon’ble 


High Court of Judicature at Allahabad where the orders for 


regularization have been passed.  


9.  Counter affidavit has been filed by the respondent-


State supporting the rejection of the application of the 


petitioner for compassionate ground mainly on the ground 


that the father of the petitioner was not in regular service 


when he expired and accordingly, the case of the petitioner is 


not covered under the Rules, 1974.  
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10.  Rejoinder affidavit and supplementary affidavit 


have also been filed by the petitioner to substantiate his case 


for compassionate appointment mainly reiterating the 


contents of the writ petition. However, it is also stated in the 


supplementary affidavit that the claim of the petitioner would 


relate back to the date of decision of the writ petition by the 


learned Single Judge.  


11.  It is submitted by learned State Counsel that the 


compassionate appointments are not matter of right and is 


not a source of recruitment, rather it is exception to the 


general rule of appointment.  


12.  Having heard the learned counsel for the parties 


and having gone through the material available on record, 


there is one point clear in the matter that when the Civil 


Misc. Writ Petition No.36942 of 1997 of the petitioners was 


allowed, the rights have been matured in favour of the 


petitioner’s father, subject to disposal of the Special Appeal. 


The Special Appeal was dismissed by the Division Bench of 


this Court vide order dated 18.12.2009 and accordingly, the 


rights have been matured in favour of the father of the 


petitioner. But for his father’s unfortunate demise, 


petitioner’s father was also entitled for the regularization as 


his father’s co-petitioners of the Civil Misc. Writ Petition 


No.36942 of 1997 were regularized. The Rules, 1974 are 


beneficial piece of legislation and, therefore, the Rules should 


be construed liberally in favour of the children and family 


members of the deceased government servant. Had the father 


of the petitioner not died in between, the natural fall out 
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would be that he would also be regularized as a regular 


Collection Amin with the respondent-department.  


12.  Apart from this, from perusal of the Rules, 1974 


as applicable upto date in the State of Uttarakhand, it is 


reflected that in Rule 2(a) “Government Servant” is defined. 


Rule 2(a) is reproduced below:- 


“2. Definitions.-In these rules, unless the context otherwise 
requires,- 


(a) “Government Servant” means a Government 
servant employed in connection with the affairs of 
Uttar Pradesh who-” 
 (i) was permanent in such employment; or 
 (ii) though temporary had been regularly 
appointed in such employment; or 
 (iii) though not regularly appointed, had put 
in three years continuous service in regular vacancy in 
such employment.” 
 


13.  From Sub-rule 2(a)(iii) of the Rules, 1974, it is 


clear that “Government Servant” means a Government 


Servant employed in connection with the affairs of State of 


Uttar Pradesh (read State of Uttarakhand), though, not 


regularly appointed, had put in three years continuous 


service in regular vacancy in such employment.  


14.  If looked into the issue involved in the present writ 


petition as per the definition of “Government Servant”, the 


father of the petitioner is squarely covered in the definition of 


“Government Servant” given under Rule 2(a)(iii) of the Rules, 


1974, as he has worked as a daily wager with the respondent-


department more than three years continuously against 


regular vacancy.  


15.  In this view of the matter too, there can be no 


impediment to the respondent/State to give compassionate 


appointment to the petitioner treating his deceased father a 


government servant.  
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16.  Accordingly, this Court is of the opinion that the 


writ petition deserves to be allowed. Hence, the writ petition is 


allowed. The order dated 14.03.2017, passed by respondent 


no.2 is hereby quashed. A mandamus is issued to the 


respondent no.1 commanding to give compassionate 


appointment to the petitioner under Dying in Harness Rules, 


1974 on a suitable post as per his educational qualification.  


17.  No order as to costs. 


18.  Pending applications, if any, stand disposed of 


accordingly.  


 
(Pankaj Purohit, J.)    


                                           02.09.2024 
AK 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Writ Petition Service Single No. 344 of 2024 


05th September, 2024 


 
Nitika Singh and 12 others                         --Petitioners 


Versus 
 


State of Uttarakhand and another             --Respondents 
---------------------------------------------------------------------- 
Mr. Vinay Kumar, learned Counsel for petitioners.  
Mr. Pradeep Hairiya, learned S.C. for the State. 
Ms. Priyanka Agrawal, learned Counsel for respondent no.2-UKPSC.   
---------------------------------------------------------------------- 
Hon'ble Pankaj Purohit, J. 
  Heard learned Counsel for the parties.  


2.  Petitioners have moved to this Court seeking a 


writ of mandamus directing respondent no.3 to comply 


with the mandate of Rule 20 of Personal Assistant Cadre 


Employees’ Service Rules 2018 and Rule 5(4) of 


Procedure for Appointment by Direct Recruitment on 


Group ‘C’ Post Rules, 2008, and to conclude the selection 


process of Stenographer/Personal Assistants against 


unfilled and non-recommended 42 vacancies of Personal 


Assistant/Stenographer. 


3.  Facts of the case shorn off unnecessary details 


are that an advertisement was issued by the respondent 


no.3-Commission on 27.07.2020 for supplying vacancies 


on the post of Personal Assistant/Stenographer.  


According to petitioners, total number of posts were 


initially 162 which were subsequently reduced to 152.  


The selection was initiated in which petitioners 


participated and written examination took place on 


16/17.03.2021.  According to petitioners, total 1830 


candidates qualified the written examination. The 


minimum qualifying marks, as per the advertisement for 


open category candidates, were 45% and petitioners 


1 
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qualified the said exam having scored more marks than 


required. The respondent-Commission issued a 


provisional merit list inviting 648 candidates for 


shorthand and typing test out of 1830 candidates, who 


qualified. Since petitioners were below merit list, 


therefore, they were left out.  After the said test, 


provisional final merit list was issued by the Commission 


on 31.03.2022 by only including 110 candidates. After 


document verification, those 110 candidates were 


recommended for being appointed on 26.05.2023, and 


accordingly, they have been appointed in the respective 


Departments.   


4.  Petitioners have moved to this Court by filing 


present petition on the premise that since respondent-


Selecting Body has not issued the complete provisional 


final merit list of 152 candidates, which were the 


vacancies notified in the advertisement, therefore, the 


Commission was under a legal duty to issue a further list 


of 42 candidates for calling them for document 


verification for the purpose of shorthand and typing test 


in their order of merit.  In order to substantiate his 


submission, petitioner placed reliance upon Rule 20 of 


the Personal Assistant Cadre Employee Service Rules, 


2018 and submitted that selection shall be made as per 


the procedure prescribed under the Uttarakhand 


Procedure for Direct Recruitment for Group-C Posts 


(Outside the purview of the Uttarakhand Public Service 


Commission) Rules, 2008 (to be referred as ‘Rules of 


2008’).  Rule 20 of the Personal Assistant Cadre 


Employee Service Rules, 2018 is quoted below: - 


“The selection process for Group ‘C’ posts to be 
filled through the Departmental Selection Committee 
will be such as prescribed in the Uttarakhand 
Procedure for Direct Recruitment for Group-C Posts 
(Outside the purview of the Uttarakhand Public 
Service Commission) Rules, 2008.”  


2 
 







 
2024:UHC:6423 


5.  Rule 5(4)(ii)(h) of the Rules of 2008 prescribes 


the procedure.  For convenience sake, the same is quoted 


here-in-below: - 


Procedure 


for direct 


recruitment 


5(4)(ii)(h) If the number of successful 
candidates in the typewriting or 
shorthand and typewriting test is 
less than the vacancies, the action 
for the appointment of the successful 
candidates shall be taken. For the 
remaining vacancies typewriting or 
shorthand and typewriting test for 
the next candidates already called 
for typewriting or shorthand and 
typewriting test from the list of the 
candidates arranged on the basis of 
the marks obtained in the written 
examination and other evaluations 
in the ratio of 1:4 and successful 
candidates may be selected in 
accordance with the rules. This 
process shall be continued till the 
prescribed number of candidates 
with minimum prescribed speed are 
available. 


 
6.  On the basis of afore-quoted Rule, it is 


contended by learned Counsel for petitioners that if after 


shorthand and typing test, successful candidates are 


lesser than the vacancies available, in that case, for 


remaining vacancies, further candidates for selection 


shall be called for subsequent shorthand and typing test 


in the ratio of 1:4 from the list prepared after written 


examination and other evaluation. This process shall be 


continued till requisite number of candidates are not 


selected by the selecting body. 


7.  According to learned Counsel for petitioner, the 


Commission, by selecting merely 110 candidates and 


recommending them for appointment, has misconstrued 


the provisions of Rules.  According to the learned 


Counsel, there were 152 vacancies, out of which 110 


were selected, and thus, 42 candidates were yet to be 


3 
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selected, and therefore, the respondent-Commission 


should have called candidates from the list of 1830 


candidates for the purpose of typing and shorthand test.   


8.  Learned Counsel for petitioner further placed 


reliance upon Rule 5(5) of the Rules of 2008 to contend 


that it is only after the procedure is followed, as 


prescribed under Rule 5(4)(ii)(h) of the Rules, the merit 


list (final selection list) shall be prepared. It is further 


submitted that no final merit list has yet been prepared 


by the Commission as per the Rules of 2008, and 


therefore the Commission should comply the provisions 


of Rules of 2008 in its letter and spirit, and, in turn, to 


call the names of candidates for typing and shorthand 


test from the list of 1830 candidates enlisted after written 


examination.  My attention has been drawn to the list(s) 


prepared by the Commission which particularly contains 


the Clause that the List is being prepared in accordance 


with the Rules of 2008. 


9.  The respondent Commission has filed its 


counter affidavit wherein reliance has been placed upon 


Rule 5(4)(ii)(f) of the Rules which reads as under: - 


“5(4)(ii)(f) In case of candidates to be selected for 
any post for which typewriting or shorthand and 
typewriting or practical examination related to 
technical subject, has been prescribed as an 
essential qualification, there shall be a test of 
typewriting or shorthand and typewriting or 
practical examination as the case may be. 
 The minimum prescribed speed for 
typewriting test shall be 4000 KDPH (Key 
Depressions Per Hour) on the computer and for 
shorthand test 80 words per minute, the above 
examination shall carry 50 marks. The marks shall 
be awarded only to those candidates who have 
attained minimum prescribed speed. The 
candidates shall be called for the typewriting test 
or shorthand and typewriting test or practical 
examination for the post related to technical subject 
on the basis of the aggregate of marks obtained by 


4 
 







 
2024:UHC:6423 


them in written examination and other evaluations. 
The number of candidates to be called for the 
typewriting test or shorthand and typewriting test 
or practical examination shall be four time the 
number of vacancies.” 


 


10.  Learned Counsel for the Commission submits 


that the candidates were called by Commission for typing 


and shorthand test on the basis of marks obtained by 


them in written examination. It is further contended by 


Commission in its counter affidavit that on 26.05.2023, 


the respondent-Commission sent the recommendation to 


various Departments, and according to Commission, the 


selection now has been concluded and as of now, the 


Commission has again received requisition(s) from 


various Departments including 42 posts left out in the 


present selection. 


11.  Having heard learned Counsel for the parties 


and after perusal of Rules of 2008, particularly Rule 


5(4)(ii)(h) and 5(4)(ii)(f), it is abundantly clear that the 


procedure of preparation of final merit list should have 


been followed as per the Rules.  Rather the selection 


ought to have been held by the Commission strictly in 


accordance with Rule 5(4)(ii)(h) of the Rules of 2008.  The 


Commission has fell in error of law and fact while 


sending recommendation of only 110 candidates, leaving 


42 posts vacant without invoking the provisions of Rule 


5(4)(ii)(h) of Rules of 2008 which unambiguously 


prescribes that candidates from the list should be called 


till the entire vacancies are filled up, and it is only 


thereafter, the selection process would come to an end.  


12.  There is no point in arguing that the 


Commission has recommended 110 candidates for 


appointment to various Departments and at present, the 


Commission has got no vacancy available.  From perusal 


5 
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of record, and in light of terms and conditions of 


advertisement, there is no manner of doubt in the mind 


of this Court that total 152 vacancies were advertised 


and since only 110 candidates were selected and 


recommended, 42 vacancies are still available, and the 


respondent –Commission has also got the list of those 


1830 candidates in order of merit, thus, by applying the 


ratio of 1:4 i.e. 42 x 4=168 candidates can still be called 


for typing and shorthand test from the said list.  If after 


exhaustion of entire list of 1830 candidates, if still 


vacancies remained unfilled, in that event only, those 


vacancies shall be carried forward. The selection process 


conducted by the respondent-Commission was faulty 


inasmuch as in violation of Rules of 2008 as referred 


above and the same cannot sustain. The Commission 


should have conducted it for 42 vacancies which 


remained unfilled till exhaustion of list of 1830 


candidates.  


13.  There is nothing on record to even suggest that 


42 vacancies have been sent back to the State and new 


requisition has been received by the Commission 


including those 42 vacancies on the post of 


Stenographer/Personal Assistants.  


14.  In this view of matter, I find force in the writ 


petition.  The writ petition is accordingly allowed.  The 


respondent-Commission is directed to call the 


candidates, who fall in the list of 1830 candidates in the 


ratio of 1:4 whose names are there in the list after 648th 


candidate for supplying 42 vacancies on the post of 


Stenographer/Personal Assistant in the order of merit till 


the entire remaining 42 vacancies are filled or list of 1830 


candidates is exhausted, whichever is earlier. Since 


sufficient time has already elapsed, it is directed that let 
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the selection be concluded within three months from the 


date of production of a certified copy of this order.  


15.  However, there shall be no order as to costs.  


16.  Pending application, if any, stands disposed of. 


 
       (Pankaj Purohit, J.)  


05.09.2024 
Rdang 
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  By means of this writ petition, petitioner has 


sought the indulgence of this Court for issuance of a 


writ of certiorari to quash the order dated 28.06.2021, 


which was communicated to the petitioner vide letter 


dated 26.07.2021, whereby, the claim of the petitioner 


seeking reimbursement of medical bills was rejected 


being time barred in view of the Government Order 


dated 28.07.2011 and further a writ of mandamus 


commanding respondent No.4 to conduct pre-audit 


and accord approval of the bills submitted by the 


petitioner in view of recommendations made by 


respondent Nos.2 & 3 and to pay the medical bill 


amounting to Rs.6,34,030/- along with interest. 


2.  The facts of the case shorn-off unnecessary 


details are that the husband of petitioner was in 


service as Supply Inspector with Food and Civil 
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Supply Department, Haridwar. Husband of the 


petitioner fell ill and was undergone treatment w.e.f. 


05.08.2016 to 19.08.2016 in Synergy Institute of 


Medical Sciences, Dehradun. Unfortunately, the life 


of petitioner’s husband could not be saved and he 


expired during treatment on 19.08.2016. After death 


of her husband, petitioner submitted claim for 


medical reimbursement of the amount spent on the 


treatment of her husband along with the bills and 


vouchers to respondent No.3. The amount of medical 


reimbursement, which was demanded by the 


petitioner, was Rs.6,34,030/-. Respondent No.3, in 


view of the Government Order No.679/fp0-3-2006-


437/2002 dated 04.09.2006, submitted those bills 


and vouchers to respondent No.4-Director General, 


Medical Health and Family Welfare, vide its letter 


dated 28.02.2017. The said bills and vouchers 


submitted by the petitioner through its department to 


the respondent No.4 was returned unpaid to the 


department by respondent No.4, on the ground that 


in view of Government Order dated 04.09.2006 read 


with Government Order dated 16.05.2016, the 


maximum time for raising claim for reimbursement of 


medical bills was six months, and, since, the claim of 


the petitioner was raised after the period of six 


months, the claim was time barred and accordingly, 


the same was returned back to the department vide 


order dated 16.07.2018 (Annexure No.5 to the writ 


petition). After several correspondences made 


between the department and the respondent No.4, 


respondent No.4 refused to approve the bills for the 
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same reason that the claim raised by the petitioner 


was time barred, and, finally, vide impugned order 


dated 28.06.2021, communicated to petitioner 


through letter dated 26.07.2021, the claim was 


rejected, relying upon the Government Order dated 


28.07.2011 (Annexure No.1 to the writ petition). 


3.  It is the contention of the petitioner that the 


petitioner, being a widow, was unaware of the time 


limit to raise the claim for reimbursement, therefore, 


due to unavoidable circumstances, i.e. untimely 


death of her husband and burden of raising her 


minor children, delay occasioned in submitting the 


bills and raising the claim for reimbursement of the 


medical expenses incurred in the treatment of her 


husband. It is the case of the petitioner that the bills 


were genuine and were duly examined and verified 


and forwarded by the Competent Authority of the 


department of the petitioner’s husband to respondent 


No.4 on three occasions. Merely on the ground of 


delay, the claim of the petitioner cannot be denied.  


4.  A counter affidavit has been filed by 


respondent Nos.2, 3 & 4. The ground which is taken 


by respondent No.4 for not entertaining the claim and 


payment of the medical reimbursement, have been 


pleaded in Para 3 of its counter affidavit. The same is 


quoted below:- 


 “Para 3: It is pertinent to state here that the petitioner 
i.e. Smt. Nidhi Saxena, w/o Late Vijay Prakash Saxena 
has submitted the claim of medical reimbursement of 
her husband for the expenditure of his treatment from 
05-08-2016 to 19-08-2016 after the expiry of more than 
one year through her application dated 21.08.2017 in 
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the office of the deponent. Pursuant to which vide letter 
no.1463/ft0iw0v0 dated 28th October, 2017 of District 
Supply Office, Haridwar, the claim of medical 
reimbursement bills has been sent for countersign to the 
Directorate, Medical Health & Family Welfare, 
Uttarakhand, Dehradun. In pursuance thereof, the 
Directorate, Medical Health & Family Welfare, 
Uttarakhand, Dehradun vide his letter 
no.19i/708/2017/16407 dated 16.07.2018 returned 
the medical reimbursement bills under the provisions 
contained in the Government Order No. 679/fp0-3-2006-
437/2002 dated 04.09.2006 and amended Government 
Order No.679(1)XXVIII-03-2011-437/ 2002 T.C. dated 
28.07.2011 inasmuch as the same are presented 
belatedly as per the provisions of aforesaid Government 
Orders after the expiry of 01 years.”  


 


5.  The gravamen of the submission of 


respondent No.4 is that the claim of reimbursement 


of medical expenses were presented by the petitioner 


after the expiry of one year, and, therefore, the same 


was returned to the petitioner by respondent No.4 


vide letter dated 16.07.2018 pursuant to the 


Government Order dated 04.09.2006 (Annexure No. 


CA-3 to the counter affidavit) and amended 


Government Order No. 679(1)XXVIII-03-2011-437/ 


2002 T.C. dated 28.07.2011 (Annexure No.CA-4 to 


the counter affidavit).  


6.  The petitioner filed rejoinder affidavit, 


wherein, it supported and reiterated the case which 


was raised in the writ petition. It is contended in the 


rejoinder affidavit that due to shock and untimely 


demise of her husband, she could not raise the claim 


for medical reimbursement immediately. It is further 


contended in Para 7 of the rejoinder affidavit that the 


objection raised by the Medical Department, i.e. 
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respondent No.4, does not hold good as it was for the 


employer to approve or disapprove the bills and once 


the employer has decided to reimburse the medical 


bills, the Health Department has no say in the 


matter. It is further averred in the said Para 7 of the 


rejoinder affidavit that the role of Medical Department 


is limited only to assess and verify the bills because 


medical bills include fee of doctor, cost of medicine 


etc., which can only be assessed and verified by the 


Health Department so that public exchequer may not 


be siphoned off by unscrupulous persons.  


7.  Heard learned counsel for the parties. 


8.  The arguments advanced by the learned 


counsel for the petitioner are the same as reiterated 


in the pleadings. It is contended by learned counsel 


for the petitioner that mere on a technical ground, the 


claim for medical reimbursement has been rejected. It 


is also contended by learned counsel for the 


petitioner that the purpose of sending the medical 


bills and vouchers to the respondent-Medical 


Department is only to verify them and the main role 


of payment of medical reimbursement is with the 


employer-department.  


9.  It is also submitted by learned counsel for 


the petitioner that there is no dispute with regard to 


the genuineness of the medical bills and vouchers 


submitted by the petitioner, the claim was only 


rejected and returned for being time barred, as the 


same, having been raised after a period of six 


months. 
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10.  Learned State Counsel only argued that the 


claim for medical reimbursement was raised after a 


prescribed period of six months in view of the 


Government Orders dated 04.09.2006 and 


28.07.2011, and, belatedly after expiry of 1 year, 


therefore, the same has been not found favour with 


the respondent No.4 and was returned accordingly to 


the department.  


11.  Having heard learned counsel for the 


parties and from perusal of the record, particularly, 


the Government Orders dated 04.09.2006 and 


28.07.2011, this Court is of the opinion that the 


claim of the petitioner cannot be rejected only on the 


ground of delay. There is no denying of this fact that 


the husband of the petitioner was entitled for the 


medical reimbursement. It is also not denied that the 


husband of the petitioner was under treatment before 


his death and he died during treatment on 


19.08.2016. The only dispute is that the petitioner 


submitted her claim for medical reimbursement of 


her husband after six months contrary to the 


Government Order dated 04.09.2006, which was 


amended by a subsequent Government Order dated 


28.07.2011. Clause 6(i) of the Government Order 


dated 04.09.2006 is quoted herein below:- 


“izfriwfrZ nkok izLrqr djus gsrq fpfdRld@laLFkk ftlds }kjk mipkj iznku fd;k 
x;k ls layXu vfuok;Zrk izek.k i= ds izk:i ij] okmpj lR;kfir djkdj o 
l{ke Lrj dk lUnHkZ.k izek.k i= tks mipkj vkjEHk gksus dh frfFk ls vuqorhZ frfFk 
dk u gks rFkk vkikrdkyhu ifjfLFkfr dk izek.k i= lEcfU/kr 
dk;kZy;k/;{k@foHkkxk/;{k tSlh fLFkfr gks] dks rhu ekg ds vUnj izLrqr djsaxsA 
mDr vof/k ds i'pkr~ izLrqr izfriwfrZ nkoksa ij fopkj ugha fd;k tk;sxkA lEcfU/kr 
dk;kZy;k/;{k@foHkkxk/;{k izLrj&2 ds vuqlkj nkoksa dks izfrgLrk{kjdrkZ vf/kdkjh 
dks ijh{k.k@ izfrgLrk{kj gsrq vxzlkfjr djsaxsA ;fn lUnHkZ.k mipkj vkjEHk gksus 
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dh vuqorhZ frfFk ds gksa] rks ,sls fpfdRlk izfriwfrZ nkos xzkg~; ugha gksaxsA” 


 


12.  The Government Order dated 04.09.2006 


prescribes that the bills and vouchers shall be 


produced within three months to the Head of the 


Department or Office and subsequently, Clause 6(ii) 


provides that the documents and vouchers shall be 


technically examined by the Medical Department and 


shall be returned to the Head of the 


Department/Office of the government servant after 


countersigning, within a period of one month 


maximum. Vide Government Order dated 28.07.2011, 


undisputedly, three months period has been 


enhanced to six months. Government Order dated 


04.09.2006 was amended only to that extent and rest 


of the terms and conditions of the said Government 


remained as it was. 


13.  From the pleadings of the parties, it is 


reflected that husband of the petitioner expired on 


19.08.2016 and the claim of medical reimbursement 


was submitted by the petitioner to Head of 


Department/Office on 21.08.2017 (Annexure No.3 to 


the writ petition). The employer raised no objection 


and forwarded the same to the respondent No.4 for 


technical examination of the bills and vouchers for its 


being countersigned vide letter dated 28.10.2017 


(Annexure No.4 to the writ petition). The department 


has never raised any objection on raising the claim 


for medical reimbursement beyond time, rather, for 


the first time, the claim for medical reimbursement 


was returned back to the Head of Department of the 
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petitioner’s husband on 16.07.2018 by respondent 


No.4 on the ground of its being time barred in view of 


the Government Order dated 04.09.2006, as the 


limitation of claim for medical reimbursement was six 


months. The respondent No.3 wrote a letter to 


Commissioner, Department of Food, Civil Supply and 


Consumer Affairs Department on 11.09.2018 


detailing therein that the claim for medical 


reimbursement of the petitioner’s husband was 


returned by the respondent No.4 as being time barred 


and sought the sanction of the time barred medical 


reimbursement and finally, after calling report from 


the department, the claim of medical reimbursement 


was again sent to respondent No.4. 


14.  From the language of the Government 


Orders dated 04.09.2006 and 28.07.2011, it is clear 


beyond doubt that the claim should have been 


submitted to the Head of Department/Office, within 


six months and it is the Head of department/Office 


who can raise objection about the delayed 


submission of claim for medical reimbursement, not 


the respondent No.4 who has to technically check 


and examine the bills and vouchers submitted by the 


petitioner. Once the claim has been submitted by 


Head of Department/Office of the petitioner’s 


husband to the respondent No.4, respondent No.4 


has no competence or power to raise any objection 


about the limitation of raising the claim of medical 


reimbursement. Thus, the order dated 28.06.2021, 


communicated to petitioner by the respondents-


department through letter dated 26.07.2021, is 
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beyond jurisdiction. The objection to the limitation 


can only be raised by the employer/ department of 


the petitioner’s husband and not by the respondent 


No.4. Once the bills and vouchers along with all 


documents forwarded by the Head of 


Department/Office of the petitioner’s husband, 


respondent No.4 should only examine and sent it 


back to the employer/department for payment. 


15.  In this view of the matter, writ petition 


succeeds. Impugned Order dated 28.06.2021 passed 


by respondent No.4 communicated to petitioner vide 


letter dated 26.07.2021 is hereby quashed by issuing 


a writ of certiorari. A writ of mandamus is issued to 


respondent No.4 to conduct the examination of the 


bills and vouchers sent by the petitioner through its 


department, in accordance with law, as the same was 


submitted by the Head of Department/Office to the 


respondent No.4 and send it back to the department 


after countersigning it as per law and the respondent-


employer/department is further directed to make the 


payment of such amount of medical reimbursement 


of the petitioner’s husband as she is entitled, as early 


as possible but not later than three months’ from the 


date of production of certified copy of this order.   


16.  Accordingly, the writ petition is allowed. 


17.  Pending application(s), if any, also stands 


disposed of. 
 


 


 
           (Pankaj Purohit, J.) 
                 30.07.2024  
PN 
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From,
Registrar General,
HiBliCoutofUttarakhand,
At Nairital.


T°' I.    An the I)istrict Judges, State ofuttaramand.


2.    I'rincipal Judge/ Judges, Family courts, State of.Uttanmand.
3.    Principal Secretary, Legislative & Parlianentay Affils, Government of uttarthand, Deliradun.
4.    Principal secretary, I,aw-cur,L.R., Govcmment ofuttalamand, I)ehadun.
5.    Chaiman, Commercial Tax Tribimal, F-6, Nchni colony, Haridwar Road, Dchradun.
6.    Chainan,   State  Transport  Appellate  Triliurd,  House  of  I)octor  Poonam  Gand]hir,Valdik  Kaya


AyurvcdicCentre,IstFloor,HouscNo.85/1,I.ariRoad,OrearFavvaraChaiuk),I)ehradun.
7.    Dilcctor, Uttaramand Judicial and Legal Academy, Bhowali, District Nainital.
8.    Legal Advisor to Hon'blc the Governor, Raj Bhawan, Dchradun.
9.    Secretary, I.okayut, 3/3, hdustrial Area, Patel Nagar, I)chradun.
10.  Registrar,  State  Consuncr Disputes  Redressal  Commission,  HN.  23/16,  Circular Road,  Dalanwala,


I)dradun.
11.  Member-Secretary, Uttaramiand State Legal Services Authority, Nainital.
12.PresidingOfficer,LabourCourts,Dchradun,HaridwarandKashipur,DistrictUdhamSinghNagar.
13.  Presiding Officcr, hdustrial Tribunal-ciim-Labour Court, Haldwani, District Nainital.
14.PresidingOfficer,FoodSafetyAppeuatcTribunal,DeliradunandHaldwani,DistrictNainital.
15.  Registrar, Public Service Tribunal, Uttaramand, Dehadun.
16.  Secretary-cur-Registrar, State Level Police Complaint Authority, Dchradun.
17.  Chairman, Pemanent Lck Adalat, I)cliradun, IIaridwar, Nainital and Udham Singh Nagar.
18.  Legal Advisor to Uttaramand Public Service Commission, Haridwar.
19.  Chairman, Uttaramand Co-opcrativc Tribunal, I)ehradun.


C.L. No. J1       /I.T./CR.LAW/2024-25 Dated: 04.09.2024


Sub:   Compliance  of  Section  230  of  Bharatiya  Nagarik  Surakeha   Sanhita,  2023
through electronic communication.


Sir/Madam,


Surakelia  Sanhita,~ 2023  q}NSS)  provides  that the  police  officer  investigating the  cas-e
shall  also  submit such number of copies  of the police report along with other documents
duly indexed to the Magistrate as required under section 230 of BNSS. It also provides that
documents supplied in electronic form shall be considered as duly furnished.


2.   The   Hon'ble   Court   is   of  the   view   that   embracing   technological   advancements
acknowledged  by the  law  can  significantly  reduce  delays  in trial.  Additionally,  it would
minimize the manpower needed for the current manual copying processes.


3. I am therefore, directed to request that all the Criminal Courts shall be impressed upon
to  ensure  that  requisite  number  of copies  as  required  for the  purpose  of Section  230  of
BNSS, 2023  must be provided by Police Officernnvestigating Officer concerned. In case,
Police    Officer/Investigating    Officer   has    provided    such    copies   through    electronic
communication  or  e-filing,  same may be  furnished  through  electronic  communication  as
per procedure established by the said law.


On  the  subject  cited  above,  I   am  directed  to  refer  that  Bharatiya  Nagarik


¥ourj\S{:;;;¥Loa


a[ahkashaKhan)
Registrar General







aetsNO. 4 s6q       ;I.T.;NCRLAw;2024.25 Dated: Of.oj.2024


Copy forwardcd for information tg :


1.     P.P.S. to Hon'ble the Chief Justice with the request to place it before His Lordship for kind perusal`~
2.     P.S. to Hon'ble Judge(s) with the request to place it before His Lordship for kind pemsal.
3.    Director General of police, State ofuttarakhand.
4.    President, Bar councn ofuttarakhand.
5.    Allthe Registrars of the court.
6.     P.S. to Registrar General.
7.     Secretry, HigSi court Legal services committee (HCLSC), Nainital.
8.     Joint Registrars/Deputy Registrars/Joint P.P.S./Head P.S./Librarian/Assistant Registrars/C.P.O./Section


Officers of the Court.
9.     Deputy  Registrar  (I.T.)  of the  Court  with  request  to  upload  it  on  the  Official  website  of High  Court  of


Uttarakhand.
10.  Management Officer/Protocol Officer/Public Relation Officer of the Court.
11.  Guard File.


J\.J\Ladi-f.4f$1
Registrar General








‘REPORTABLE’


IN THE SUPREME COURT OF INDIA


CIVIL ORIGINAL JURISDICTION


MISCELLANEOUS APPLICATION NO. 1699 OF 2019
IN


WRIT PETITION (CIVIL) NO. 215 OF 2005


COMMON CAUSE (A REGD. SOCIETY) Petitioner(s)


VERSUS


UNION OF INDIA Respondent(s)


INDIAN SOCIETY OF 
CRITICAL CARE MEDICINE Applicant


O R D E R


K. M. JOSEPH, J.


(1) This is an application filed by Indian Society


of Critical Care Medicine seeking clarification of


the judgment reported in Common Cause (A Registered


Society) v. Union of India and Another (2018) 5 SCC


1.  


(2) A Constitution Bench came to be constituted on


the basis of a Reference made to it by a Bench of
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three learned Judges.  In the backdrop of certain


earlier decisions of this Court, in particular, this


Court was engaged with the question as to whether


the Court should issue suitable directions or set in


place  norms  to  provide  for  what  is  described  as


Advance Directives.  This Court also was concerned


with the question as to whether even in the absence


of Advance Directives, when a person is faced with a


medical condition with no hope of recovery and is


continued  on  life  support  system/medicines,  life


support system should be withdrawn.  The Court went


on to dwell on the right of a person to die with


dignity.  Thereafter, this Court has proceeded to


lay down the directives as follows: 


"198.  In  our  considered  opinion,  Advance
Medical  Directive  would  serve  as  a  fruitful
means to facilitate the fructification of the
sacrosanct right to life with dignity. The said
directive, we think, will dispel many a doubt
at the relevant time of need during the course
of treatment of the patient. That apart, it
will  strengthen  the  mind  of  the  treating
doctors  as  they  will  be  in  a  position  to
ensure, after being satisfied, that they are
acting in a lawful manner. We may hasten to add
that Advance Medical Directive cannot operate
in  abstraction.  There  has  to  be  safeguards.
They need to be spelt out. We enumerate them as
follows:
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198.1.  Who can execute the Advance Directive
and how?
198.1.1. The Advance Directive can be executed
only by an adult who is of a sound and healthy
state of mind and in a position to communicate,
relate  and  comprehend  the  purpose  and
consequences of executing the document.
198.1.2. It must be voluntarily executed and
without  any  coercion  or  inducement  or
compulsion and after having full knowledge or
information.
198.1.3. It should have characteristics of an
informed  consent  given  without  any  undue
influence or constraint.
198.1.4. It shall be in writing clearly stating
as to when medical treatment may be withdrawn
or no specific medical treatment shall be given
which will only have the effect of delaying the
process  of  death  that  may  otherwise  cause
him/her pain, anguish and suffering and further
put him/her in a state of indignity.


198.2. What should it contain?


198.2.1.  It  should  clearly  indicate  the
decision relating to the circumstances in which
withholding or withdrawal of medical treatment
can be resorted to.


198.2.2. It should be in specific terms and the
instructions  must  be  absolutely  clear  and
unambiguous.


198.2.3. It should mention that the executor
may  revoke the  instructions/authority at  any
time.


198.2.4. It should disclose that the executor
has  understood the  consequences of  executing
such a document.


198.2.5.  It  should  specify  the  name  of  a
guardian or close relative who, in the event of
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the  executor  becoming  incapable  of  taking
decision  at  the  relevant  time,  will  be
authorised  to  give  consent  to  refuse  or
withdraw  medical  treatment  in  a  manner
consistent with the Advance Directive.


198.2.6. In the event that there is more than
one valid Advance Directive, none of which have
been revoked, the most recently signed Advance
Directive  will  be  considered  as  the  last
expression of the patient's wishes and will be
given effect to.


198.3.  How  should  it  be  recorded  and
preserved?


198.3.1. The document should be signed by the
executor  in  the  presence  of  two  attesting
witnesses,  preferably  independent,  and
countersigned  by  the  jurisdictional  Judicial
Magistrate of First Class (JMFC) so designated
by the District Judge concerned.


198.3.2. The witnesses and the jurisdictional
JMFC shall record their satisfaction that the
document  has  been  executed  voluntarily  and
without  any  coercion  or  inducement  or
compulsion and with full understanding of all
the relevant information and consequences.


198.3.3. The JMFC shall preserve one copy of
the  document  in  his  office,  in  addition  to
keeping it in digital format.


198.3.4. The JMFC shall forward one copy of the
document to the Registry of the jurisdictional
District  Court  for  being  preserved.
Additionally,  the  Registry  of  the  District
Judge  shall  retain  the  document  in  digital
format.


198.3.5. The JMFC shall cause to inform the
immediate family members of the executor, if
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not present at the time of execution, and make
them aware about the execution of the document.


198.3.6. A copy shall be handed over to the
competent officer of the local Government or
the  Municipal Corporation  or Municipality  or
Panchayat, as the case may be. The aforesaid
authorities shall nominate a competent official
in that regard who shall be the custodian of
the said document.


198.3.7. The JMFC shall cause to hand over copy
of  the  Advance  Directive  to  the  family
physician, if any.


198.4. When and by whom can it be given effect
to?


198.4.1.  In  the  event  the  executor  becomes
terminally  ill  and  is  undergoing  prolonged
medical treatment with no hope of recovery and
cure of the ailment, the treating physician,
when made aware about the Advance Directive,
shall  ascertain  the  genuineness  and
authenticity  thereof  from  the  jurisdictional
JMFC before acting upon the same.


198.4.2. The instructions in the document must
be given due weight by the doctors. However, it
should  be  given  effect  to  only  after  being
fully satisfied that the executor is terminally
ill and is undergoing prolonged treatment or is
surviving on life support and that the illness
of the executor is incurable or there is no
hope of him/her being cured.


198.4.3. If the physician treating the patient
(executor of the document) is satisfied that
the instructions given in the document need to
be acted upon, he shall inform the executor or
his guardian/close relative, as the case may
be,  about  the  nature  of  illness,  the
availability of medical care and consequences
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of  alternative  forms  of  treatment  and  the
consequences  of remaining  untreated. He  must
also  ensure  that  he  beliefs  on  reasonable
grounds that the person in question understands
the  information provided,  has cogitated  over
the options and has come to a firm view that
the option of withdrawal or refusal of medical
treatment is the best choice.


198.4.4.  The  physician/hospital  where  the
executor  has  been  admitted  for  medical
treatment shall then constitute a Medical Board
consisting  of  the  Head  of  the  treating
department and at least three experts from the
fields  of  general  medicine,  cardiology,
neurology, nephrology, psychiatry or oncology
with  experience  in  critical  care  and  with
overall standing in the medical profession of
at least twenty years who, in turn, shall visit
the  patient  in  the  presence  of  his
guardian/close  relative  and  form  an  opinion
whether to certify or not to certify carrying
out the instructions of withdrawal or refusal
of  further  medical  treatment.  This  decision
shall be regarded as a preliminary opinion.


198.4.5.  In  the  event  the  Hospital  Medical
Board certifies that the instructions contained
in the Advance Directive ought to be carried
out,  the  physician/hospital  shall  forthwith
inform the jurisdictional Collector about the
proposal.  The  jurisdictional  Collector  shall
then  immediately  constitute  a  Medical  Board
comprising the Chief District Medical Officer
of the district concerned as the Chairman and
three expert doctors from the fields of general
medicine,  cardiology,  neurology,  nephrology,
psychiatry  or  oncology  with  experience  in
critical care and with overall standing in the
medical  profession  of  at  least  twenty  years
(who were not members of the previous Medical
Board  of  the  hospital).  They  shall  jointly
visit  the  hospital  where  the  patient  is
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admitted and if they concur with the initial
decision of the Medical Board of the hospital,
they may endorse the certificate to carry out
the  instructions  given  in  the  Advance
Directive.


198.4.6. The Board constituted by the Collector
must  beforehand  ascertain  the  wishes  of  the
executor if he is in a position to communicate
and  is  capable  of  understanding  the
consequences  of  withdrawal  of  medical
treatment.  In  the  event  the  executor  is
incapable  of  taking  decision  or  develops
impaired  decision-making  capacity,  then  the
consent  of  the  guardian  nominated  by  the
executor  in  the  Advance  Directive  should  be
obtained  regarding  refusal  or  withdrawal  of
medical treatment to the executor to the extent
of and consistent with the clear instructions
given in the Advance Directive.


198.4.7.  The  Chairman  of  the  Medical  Board
nominated by the Collector, that is, the Chief
District  Medical  Officer,  shall  convey  the
decision  of  the  Board  to  the  jurisdictional
JMFC before giving effect to the decision to
withdraw the medical treatment administered to
the executor. The JMFC shall visit the patient
at  the  earliest  and,  after  examining  all
aspects,  authorise the  implementation of  the
decision of the Board.


198.4.8. It will be open to the executor to
revoke the document at any stage before it is
acted upon and implemented.


198.5.  What if permission is refused by the
Medical Board?


198.5.1.  If  permission  to  withdraw  medical
treatment is refused by the Medical Board, it
would be open to the executor of the Advance
Directive or his family members or even the


7







MA No. 1699/ 2019 in WP (C) No. 215/ 2005


treating  doctor  or  the  hospital  staff  to
approach the High Court by way of writ petition
under Article 226 of the Constitution. If such
application is filed before the High Court, the
Chief  Justice  of  the  said  High  Court  shall
constitute  a  Division  Bench  to  decide  upon
grant of approval or to refuse the same. The
High  Court  will  be  free  to  constitute  an
independent  committee  consisting  of  three
doctors from the fields of general medicine,
cardiology,  neurology,  nephrology,  psychiatry
or oncology with experience in critical care
and  with  overall  standing  in  the  medical
profession of at least twenty years.


198.5.2.  The  High  Court  shall  hear  the
application  expeditiously  after  affording
opportunity to the State counsel. It would be
open to the High Court to constitute Medical
Board  in  terms  of  its  order  to  examine  the
patient and submit report about the feasibility
of acting upon the instructions contained in
the Advance Directive.


198.5.3. Needless to say that the High Court
shall render its decision at the earliest as
such  matters  cannot  brook  any  delay  and  it
shall ascribe reasons specifically keeping in
mind the principles of “best interests of the
patient”.


198.6.  Revocation  or  inapplicability  of
Advance Directive


198.6.1. An individual may withdraw or alter
the Advance Directive at any time when he/she
has the capacity to do so and by following the
same  procedure  as  provided  for  recording  of
Advance Directive. Withdrawal or revocation of
an Advance Directive must be in writing.


198.6.2.  An  Advance  Directive  shall  not  be
applicable  to  the  treatment  in  question  if
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there are reasonable grounds for believing that
circumstances exist which the person making the
directive did not anticipate at the time of the
Advance Directive and which would have affected
his decision had he anticipated them.


198.6.3. If the Advance Directive is not clear
and  ambiguous,  the  Medical  Boards  concerned
shall not give effect to the same and, in that
event,  the  guidelines  meant  for  patients
without  Advance  Directive  shall  be  made
applicable.


198.6.4. Where the Hospital Medical Board takes
a decision not to follow an Advance Directive
while treating a person, then it shall make an
application to the Medical Board constituted by
the Collector for consideration and appropriate
direction on the Advance Directive.


199.  It  is  necessary  to  make  it  clear  that
there will be cases where there is no Advance
Directive. The said class of persons cannot be
alienated. In cases where there is no Advance
Directive, the procedure and safeguards are to
be  same  as  applied  to  cases  where  Advance
Directives  are  in  existence  and  in  addition
there  to,  the  following  procedure  shall  be
followed:


199.1. In cases where the patient is terminally
ill  and  undergoing  prolonged  treatment  in
respect of ailment which is incurable or where
there is no hope of being cured, the physician
may inform the hospital which, in turn, shall
constitute  a  Hospital  Medical  Board  in  the
manner indicated earlier. The Hospital Medical
Board shall discuss with the family physician
and the family members and record the minutes
of  the  discussion  in  writing.  During  the
discussion,  the  family  members  shall  be
apprised of the pros and cons of withdrawal or
refusal  of  further  medical  treatment  to  the
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patient and if they give consent in writing,
then the Hospital Medical Board may certify the
course of action to be taken. Their decision
will be regarded as a preliminary opinion.


199.2. In the event the Hospital Medical Board
certifies the option of withdrawal or refusal
of  further  medical  treatment,  the  hospital
shall  immediately  inform  the  jurisdictional
Collector. The jurisdictional Collector shall
then constitute a Medical Board comprising the
Chief District Medical Officer as the Chairman
and three experts from the fields of general
medicine,  cardiology,  neurology,  nephrology,
psychiatry  or  oncology  with  experience  in
critical care and with overall standing in the
medical profession of at least twenty years.
The Medical Board constituted by the Collector
shall  visit  the  hospital  for  physical
examination of the patient and, after studying
the medical papers, may concur with the opinion
of the Hospital Medical Board. In that event,
intimation shall be given by the Chairman of
the Collector nominated Medical Board to the
JMFC and the family members of the patient.


199.3. The JMFC shall visit the patient at the
earliest  and  verify  the  medical  reports,
examine the condition of the patient, discuss
with the family members of the patient and, if
satisfied  in  all  respects,  may  endorse  the
decision  of  the  Collector  nominated  Medical
Board  to  withdraw  or  refuse  further  medical
treatment to the terminally-ill patient.


199.4. There may be cases where the Board may
not  take  a  decision  to  the  effect  of
withdrawing medical treatment of the patient or
the Collector nominated Medical Board may not
concur with the opinion of the hospital Medical
Board. In such a situation, the nominee of the
patient or the family member or the treating
doctor  or  the  hospital  staff  can  seek
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permission from the High Court to withdraw life
support by way of writ petition under Article
226 of the Constitution in which case the Chief
Justice of the said High Court shall constitute
a Division Bench which shall decide to grant
approval or not. The High Court may constitute
an  independent  committee  to  depute  three
doctors from the fields of general medicine,
cardiology,  neurology,  nephrology,  psychiatry
or oncology with experience in critical care
and  with  overall  standing  in  the  medical
profession  of  at  least  twenty  years  after
consulting the competent medical practitioners.
It  shall  also  afford  an  opportunity  to  the
State counsel. The High Court in such cases
shall render its decision at the earliest since
such matters cannot brook any delay. Needless
to say, the High Court shall ascribe reasons
specifically keeping in mind the principle of
“best interests of the patient”.


200. Having said this, we think it appropriate
to cover a vital aspect to the effect the life
support is withdrawn, the same shall also be
intimated by the Magistrate to the High Court.
It shall be kept in a digital format by the
Registry of the High Court apart from keeping
the hard copy which shall be destroyed after
the expiry of three years from the death of the
patient.


201. Our directions with regard to the Advance
Directives  and  the  safeguards  as  mentioned
hereinabove  shall  remain  in  force  till
Parliament makes legislation on this subject.”


(3) The applicant has approached this Court within


a short period.


The reason for approaching this Court all over
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again appears to be that in the actual working of


the directions, insurmountable obstacles are being


posed.  For instance, it is pointed out that this


Court has provided in paragraph 198.3 that in the


case of an Advance Directive which is devised by a


person, it should not only be in the presence of two


attesting witnesses who are preferably independent


witnesses, but also it should have countersigned by


a Judicial First Class Magistrate.  It is pointed


out that this clause has led the very object of this


Court  issuing  directions  being  impaired,  if  not


completely defeated.  


There  are  other  aspects  which  have  been


highlighted in the application. 


(4) The respondent, viz., the Union of India, has


filed  a  counter  affidavit.   We  find  from  the


contents of the counter affidavit that the stand of


the  Union  of  India  was  that  it  opposed  the


application.


(5) As  we  have  noticed,  this  is  an  application


seeking  clarification.   Ordinarily,  be  it  an
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application lodged in this Court blessed  as it is


with powers under Article 142 of the Constitution of


India, we would have thought that the application


should not receive further consideration.  However,


we  notice  that  there  has  been  a  subsequent


development.   The  development  is  in  the  form  of


orders  evidencing  an  attempt  being  made  by  the


respondent also to evolve/agree to certain changes.


Several rounds of discussions, it would appear, have


taken place between officers of the respondent-Union


who not unnaturally includes medical experts.


According  to the  applicant, the  difficulties


which are being encountered have been voiced by a


large number of Doctors and it becomes absolutely


necessary for this Court to revisit the directions


so that this Court puts in place a mechanism which


effectively carries out the object of this Court


laying down the principles in the paragraphs which


have already been adverted to.


(6) Having heard Shri Arvind Datar, learned senior


counsel, appearing for the applicant, assisted by


Dr. Dhvani Mehta and Ms. Rashmi Nandakumar, learned
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counsel, Dr. R. R. Kishore, learned counsel, as also


Mr.  K.  M.  Nataraj,  learned  Additional  Solicitor


General appearing on behalf of respondent-Union of


India,  we  are  of  the  view  that  the  directions


contained in paragraphs 198 to 199 require to be


modified/ deleted as hereinafter indicated:


Para Existing
Guidelines


Modifications 


Para
198.2.5


It  should  specify
the  name  of  a
guardian  or  close
relative  who,  in
the  event  of  the
executor  becoming
incapable  of
taking decision at
the relevant time,
will be authorised
to give consent to
refuse or withdraw
medical  treatment
in  a  manner
consistent  with
the  Advance
Directive.


It  should  specify  the


name of a guardian(s) or


close relative(s) who, in


the event of the executor


becoming  incapable  of


taking  decision  at  the


relevant  time,  will  be


authorised  to  give


consent  to  refuse  or


withdraw  medical


treatment  in  a  manner


consistent  with  the


Advance Directive.


Para
198.3.1


The  document
should  be  signed


The  document  should  be
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by the executor in
the  presence  of
two  attesting
witnesses,
preferably
independent,  and
countersigned  by
the jurisdictional
Judicial
Magistrate  of
First Class (JMFC)
so  designated  by
the District Judge
concerned.


signed by the executor in


the  presence  of  two


attesting  witnesses,


preferably  independent,


and  attested  before  a


notary  or  Gazetted


Officer.


Para
198.3.2


The  witnesses  and
the jurisdictional
JMFC  shall  record
their satisfaction
that  the  document
has  been  executed
voluntarily  and
without  any
coercion  or
inducement  or
compulsion  and
with  full
understanding  of
all  the  relevant
information  and
consequences.


The  witnesses  and  the


notary or  Gazetted


Officer shall  record


their  satisfaction  that


the  document  has  been


executed  voluntarily  and


without  any  coercion  or


inducement  or  compulsion


and  with  full


understanding of all the


relevant  information  and


consequences.


Para
198.3.3


The  JMFC  shall
preserve  one  copy


Deleted. 
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of the document in
his  office,  in
addition  to
keeping  it  in
digital format.


Para
198.3.4


The  JMFC  shall
forward  one  copy
of the document to
the  Registry  of
the jurisdictional
District Court for
being  preserved.
Additionally,  the
Registry  of  the
District  Judge
shall  retain  the
document  in
digital format.


Deleted. 


Para
198.3.5


The  JMFC  shall
cause  to  inform
the  immediate
family  members  of
the  executor,  if
not present at the
time of execution,
and  make  them
aware  about  the
execution  of  the
document.


The  executor  shall


inform,  and  hand  over  a


copy  of  the  Advance


Directive  to  the  person


or  persons  named  in


Paragraph  198.2.5,  as


well  as  to  the  family


physician, if any.


Para
198.3.6


A  copy  shall  be
handed over to the
competent  officer
of  the  local
Government  or  the
Municipal
Corporation  or


A  copy  shall  be  handed


over  to  the  competent


officer  of  the  local


Government  or  the
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Municipality  or
Panchayat,  as  the
case  may  be.  The
aforesaid
authorities  shall
nominate  a
competent official
in that regard who
shall  be  the
custodian  of  the
said document.


Municipal  Corporation  or


Municipality  or


Panchayat,  as  the  case


may  be.  The  aforesaid


authorities  shall


nominate  a  competent


official  in  that  regard


who  shall  be  the


custodian  of  the  said


document.


The  executor  may  also


choose  to  incorporate


their  Advance  Directive


as a part of the digital


health records, if any.


Para
198.3.7


The  JMFC  shall
cause to hand over
copy  of  the
Advance  Directive
to  the  family
physician, if any.


Deleted. 


Para
198.4.1


In  the  event  the
executor  becomes
terminally ill and
is  undergoing


In the event the executor


becomes  terminally  ill
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prolonged  medical
treatment  with  no
hope  of  recovery
and  cure  of  the
ailment,  the
treating
physician,  when
made  aware  about
the  Advance
Directive,  shall
ascertain  the
genuineness  and
authenticity
thereof  from  the
jurisdictional
JMFC before acting
upon the same.


and  is  undergoing


prolonged  medical


treatment with no hope of


recovery and cure of the


ailment,  and  does  not


have  decision-making


capacity, the  treating


physician,  when  made


aware  about  the  Advance


Directive,  shall


ascertain the genuineness


and  authenticity  thereof


with  reference  to  the


existing  digital  health


records  of  the  patient,


if  any  or  from  the


custodian of the document


referred to in Paragraph


198.3.6  of  this


judgement. 


Para
198.4.2


The  instructions
in  the  document
must be given due
weight  by  the


No change.
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doctors.  However,
it should be given
effect  to  only
after  being  fully
satisfied that the
executor  is
terminally ill and
is  undergoing
prolonged
treatment  or  is
surviving  on  life
support  and  that
the illness of the
executor  is
incurable or there
is  no  hope  of
him/her  being
cured.


Para
198.4.3


If  the  physician
treating  the
patient  (executor
of  the  document)
is  satisfied  that
the  instructions
given  in  the
document  need  to
be acted upon, he
shall  inform  the
executor  or  his
guardian/close
relative,  as  the
case may be, about
the  nature  of
illness,  the
availability  of
medical  care  and
consequences  of
alternative  forms
of  treatment  and
the  consequences
of  remaining
untreated. He must


If the physician treating


the patient (executor of


the  document)  is


satisfied  that  the


instructions given in the


document need to be acted


upon, he shall inform the


person  or  persons  named


in the Advance Directive,


as the case may be, about


the  nature  of  illness,


the  availability  of
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also  ensure  that
he  beliefs  on
reasonable grounds
that the person in
question
understands  the
information
provided,  has
cogitated over the
options  and  has
come  to  a  firm
view  that  the
option  of
withdrawal  or
refusal of medical
treatment  is  the
best choice.


medical  care  and


consequences  of


alternative  forms  of


treatment  and  the


consequences of remaining


untreated.  He  must  also


ensure  that  he  believes


on  reasonable  grounds


that  the  person  in


question  understands  the


information provided, has


cogitated  over  the


options and has come to a


firm view that the option


of withdrawal or refusal


of  medical  treatment  is


the best choice. 


Para
198.4.4


The
physician/hospital
where the executor
has  been  admitted
for  medical
treatment  shall
then  constitute  a
Medical  Board


The  hospital  where  the


executor  has  been


admitted  for  medical


treatment  shall  then
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consisting  of  the
Head  of  the
treating
department  and  at
least  three
experts  from  the
fields  of  general
medicine,
cardiology,
neurology,
nephrology,
psychiatry  or
oncology  with
experience  in
critical  care  and
with  overall
standing  in  the
medical profession
of at least twenty
years  who,  in
turn,  shall  visit
the patient in the
presence  of  his
guardian/close
relative  and  form
an opinion whether
to certify or not
to  certify
carrying  out  the
instructions  of
withdrawal  or
refusal of further
medical treatment.
This  decision
shall  be  regarded
as  a  preliminary
opinion.


constitute  a  Primary


Medical  Board  consisting


of the treating physician


and at least two subject


experts of the concerned


specialty  with  at  least


five  years’  experience,


who, in turn, shall visit


the  patient  in  the


presence  of  his


guardian/close  relative


and  form  an  opinion


preferably    within  48


hours  of  the  case  being


referred to it whether to


certify or not to certify


carrying  out  the


instructions  of


withdrawal or refusal of


further  medical


treatment.  This decision


shall  be  regarded  as  a
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preliminary opinion. 


Para
198.4.5


In  the  event  the
Hospital  Medical
Board  certifies
that  the
instructions
contained  in  the
Advance  Directive
ought  to  be
carried  out,  the
physician/hospital
shall  forthwith
inform  the
jurisdictional
Collector  about
the  proposal.  The
jurisdictional
Collector  shall
then  immediately
constitute  a
Medical  Board
comprising  the
Chief  District
Medical Officer of
the  district
concerned  as  the
Chairman and three
expert  doctors
from the fields of
general  medicine,
cardiology,
neurology,
nephrology,
psychiatry  or
oncology  with
experience  in
critical  care  and
with  overall
standing  in  the


In the event the  Primary


Medical  Board  certifies


that  the  instructions


contained in the Advance


Directive  ought  to  be


carried out, the hospital


shall  then  immediately


constitute  a  Secondary


Medical  Board  comprising


one  registered  medical


practitioner nominated by


the Chief Medical Officer


of  the  District and  at


least two subject experts


with at least five years’


experience  of  the


concerned specialty  who


were  not  part  of  the


Primary  Medical  Board.
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medical profession
of at least twenty
years  (who  were
not members of the
previous  Medical
Board  of  the
hospital).  They
shall  jointly
visit the hospital
where  the  patient
is admitted and if
they  concur  with
the  initial
decision  of  the
Medical  Board  of
the hospital, they
may  endorse  the
certificate  to
carry  out  the
instructions given
in  the  Advance
Directive.


They  shall  visit  the


hospital  where  the


patient  is  admitted  and


if  they  concur  with  the


initial  decision  of  the


Primary Medical Board of


the  hospital,  they  may


endorse  the  certificate


to  carry  out  the


instructions given in the


Advance  Directive.  The


Secondary  Medical  Board


shall provide its opinion


preferably  within  48


hours  of  the  case  being


referred to it. 


  


Para
198.4.6


The  Board
constituted by the
Collector  must
beforehand
ascertain  the
wishes  of  the
executor if he is
in  a  position  to
communicate and is
capable  of


The  secondary Board must


beforehand  ascertain  the


wishes of the executor if


he  is  in  a  position  to


communicate  and  is
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understanding  the
consequences  of
withdrawal  of
medical treatment.
In  the  event  the
executor  is
incapable  of
taking decision or
develops  impaired
decision-making
capacity, then the
consent  of  the
guardian nominated
by the executor in
the  Advance
Directive  should
be  obtained
regarding  refusal
or  withdrawal  of
medical  treatment
to the executor to
the extent of and
consistent  with
the  clear
instructions given
in  the  Advance
Directive.


capable  of  understanding


the  consequences  of


withdrawal  of  medical


treatment.  In  the  event


the executor is incapable


of  taking  decision  or


develops  impaired


decision-making  capacity,


then  the  consent  of  the


person  or  persons


nominated by the executor


in the Advance Directive


should  be  obtained


regarding  refusal  or


withdrawal  of  medical


treatment to the executor


to  the  extent  of  and


consistent with the clear


instructions given in the


Advance Directive.


Para
198.4.7


The  Chairman  of
the  Medical  Board


The  hospital  where  the
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nominated  by  the
Collector,  that
is,  the  Chief
District  Medical
Officer,  shall
convey  the
decision  of  the
Board  to  the
jurisdictional
JMFC before giving
effect  to  the
decision  to
withdraw  the
medical  treatment
administered  to
the  executor.  The
JMFC  shall  visit
the patient at the
earliest  and,
after  examining
all  aspects,
authorise  the
implementation  of
the  decision  of
the Board.


patient  is  admitted,


shall convey the decision


of  the  Primary  and


Secondary  Medical Boards


and  the  consent  of  the


person  or  persons  named


in the Advance Directive


to  the  jurisdictional


JMFC before giving effect


to  the  decision  to


withdraw  the  medical


treatment administered to


the executor. 


Para
198.4.8


It will be open to
the  executor  to
revoke  the
document  at  any
stage before it is
acted  upon  and
implemented.


No change. 


Para
198.5.1


If  permission  to
withdraw  medical
treatment  is
refused  by  the
Medical  Board,  it
would  be  open  to
the  executor  of


If permission to withdraw


medical  treatment  is


refused by the  Secondary


Medical  Board,  it  would
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the  Advance
Directive  or  his
family  members  or
even  the  treating
doctor  or  the
hospital  staff  to
approach  the  High
Court  by  way  of
writ  petition
under  Article  226
of  the
Constitution.  If
such  application
is  filed  before
the  High  Court,
the  Chief  Justice
of  the  said  High
Court  shall
constitute  a
Division  Bench  to
decide  upon  grant
of approval or to
refuse  the  same.
The  High  Court
will  be  free  to
constitute  an
independent
committee
consisting  of
three doctors from
the  fields  of
general  medicine,
cardiology,
neurology,
nephrology,
psychiatry  or
oncology  with
experience  in
critical  care  and
with  overall
standing  in  the
medical profession
of at least twenty


be open to   the person


or  persons  named  in  the


Advance Directive or even


the  treating  doctor  or


the  hospital  staff  to


approach  the  High  Court


by  way  of  writ  petition


under Article 226 of the


Constitution.  If  such


application  is  filed


before  the  High  Court,


the Chief Justice of the


said  High  Court  shall


constitute  a  Division


Bench  to  decide  upon


grant  of  approval  or  to


refuse the same. The High


Court  will  be  free  to


constitute an independent


committee  consisting  of


three  doctors  from  the


fields  of  general
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years. medicine,  cardiology,


neurology,  nephrology,


psychiatry  or  oncology


with  experience  in


critical  care  and  with


overall  standing  in  the


medical profession of at


least twenty years.


Para
198.5.2


The  High  Court
shall  hear  the
application
expeditiously
after  affording
opportunity to the
State  counsel.  It
would  be  open  to
the High Court to
constitute Medical
Board in terms of
its  order  to
examine  the
patient and submit
report  about  the
feasibility  of
acting  upon  the
instructions
contained  in  the
Advance Directive.


No change. 


Para
198.5.3


Needless  to  say
that  the  High
Court shall render
its  decision  at


No change. 
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the  earliest  as
such  matters
cannot  brook  any
delay and it shall
ascribe  reasons
specifically
keeping  in  mind
the  principles  of
“best interests of
the patient”.


Paras
198.6.1


An  individual  may
withdraw  or  alter
the  Advance
Directive  at  any
time  when  he/she
has  the  capacity
to  do  so  and  by
following the same
procedure  as
provided  for
recording  of
Advance Directive.
Withdrawal  or
revocation  of  an
Advance  Directive
must  be  in
writing.


No change. 


Para
198.6.2


An  Advance
Directive  shall
not  be  applicable
to  the  treatment
in  question  if
there  are
reasonable grounds
for believing that
circumstances
exist  which  the
person  making  the
directive  did  not
anticipate  at  the


No change. 
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time  of  the
Advance  Directive
and  which  would
have  affected  his
decision  had  he
anticipated them.


Para
198.6.3


If  the  Advance
Directive  is  not
clear  and
ambiguous,  the
Medical  Boards
concerned  shall
not give effect to
the  same  and,  in
that  event,  the
guidelines  meant
for  patients
without  Advance
Directive shall be
made applicable.


No change. 


Para
198.6.4


Where the Hospital
Medical  Board
takes  a  decision
not  to  follow  an
Advance  Directive
while  treating  a
person,  then  it
shall  make  an
application to the
Medical  Board
constituted by the
Collector  for
consideration  and
appropriate
direction  on  the
Advance Directive


Where the Primary Medical


Board takes  a  decision


not to follow an Advance


Directive  while  treating


a  person,  the  person  or


persons  named  in  the


Advance  Directive  may


request  the  hospital  to


refer  the  case  to  the


Secondary  Medical  Board
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for  consideration  and


appropriate  direction  on


the Advance Directive. 


Para
199


It is necessary to
make it clear that
there  will  be
cases  where  there
is  no  Advance
Directive.  The
said  class  of
persons  cannot  be
alienated.  In
cases  where  there
is  no  Advance
Directive,  the
procedure  and
safeguards  are  to
be same as applied
to  cases  where
Advance Directives
are  in  existence
and  in  addition
there  to,  the
following
procedure shall be
followed:


No change. 


Cases where there is No Advance Directive


Para
199.1


In cases where the
patient  is
terminally ill and
undergoing
prolonged
treatment  in
respect of ailment
which is incurable
or where there is
no  hope  of  being


In  cases  where  the


patient is terminally ill


and  undergoing  prolonged


treatment  in  respect  of


ailment  which  is
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cured,  the
physician  may
inform  the
hospital which, in
turn,  shall
constitute  a
Hospital  Medical
Board  in  the
manner  indicated
earlier.  The
Hospital  Medical
Board  shall
discuss  with  the
family  physician
and  the  family
members and record
the minutes of the
discussion  in
writing.  During
the  discussion,
the family members
shall  be  apprised
of  the  pros  and
cons of withdrawal
or  refusal  of
further  medical
treatment  to  the
patient  and  if
they  give  consent
in  writing,  then
the  Hospital
Medical  Board  may
certify the course
of  action  to  be
taken.  Their
decision  will  be
regarded  as  a
preliminary
opinion.


incurable or where there


is  no  hope  of  being


cured,  the physician may


inform  the  hospital,


which,  in  turn,  shall


constitute  a  Primary


Medical  Board  in  the


manner indicated earlier.


The Primary Medical Board


shall  discuss  with  the


family physician, if any,


and the patient’s next of


kin/next  friend/guardian


and record the minutes of


the  discussion  in


writing.  During  the


discussion, the  patient’s


next  of  kin/next


friend/guardian shall  be


apprised of the pros and


cons  of  withdrawal  or


refusal  of  further
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medical treatment to the


patient and if they give


consent in writing, then


the Primary Medical Board


may certify the course of


action  to  be  taken


preferably  within  48


hours  of  the  case  being


referred to it. 


Their  decision  will  be


regarded as a preliminary


opinion. 


Para
199.2 


In  the  event  the
Hospital  Medical
Board  certifies
the  option  of
withdrawal  or
refusal of further
medical treatment,
the hospital shall
immediately inform
the jurisdictional
Collector.  The
jurisdictional
Collector  shall
then  constitute  a
Medical  Board
comprising  the
Chief  District
Medical Officer as


In the event the  Primary


Medical  Board  certifies


the option of withdrawal


or  refusal  of  further


medical  treatment,  the


hospital  shall  then


constitute  a  Secondary


Medical  Board  comprising


in  the  manner  indicated
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the  Chairman  and
three experts from
the  fields  of
general  medicine,
cardiology,
neurology,
nephrology,
psychiatry  or
oncology  with
experience  in
critical  care  and
with  overall
standing  in  the
medical profession
of at least twenty
years. The Medical
Board  constituted
by  the  Collector
shall  visit  the
hospital  for
physical
examination of the
patient and, after
studying  the
medical  papers,
may  concur  with
the opinion of the
Hospital  Medical
Board.  In  that
event,  intimation
shall be given by
the  Chairman  of
the  Collector
nominated  Medical
Board to the JMFC
and  the  family
members  of  the
patient.


hereinbefore. The


Secondary Medical  Board


shall visit the hospital


for  physical  examination


of the patient and, after


studying  the  medical


papers,  may  concur  with


the  opinion  of  the


Primary Medical Board. In


that  event,  intimation


shall  be  given  by  the


hospital to the JMFC and


the  next  of  kin/next


friend/guardian  of  the


patient preferably within


48  hours  of  the  case


being referred to it. 


Para
199.3


The  JMFC  shall
visit  the  patient
at  the  earliest
and  verify  the


Deleted
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medical  reports,
examine  the
condition  of  the
patient,  discuss
with  the  family
members  of  the
patient  and,  if
satisfied  in  all
respects,  may
endorse  the
decision  of  the
Collector
nominated  Medical
Board  to  withdraw
or  refuse  further
medical  treatment
to the terminally-
ill patient.


Para
199.4


There may be cases
where  the  Board
may  not  take  a
decision  to  the
effect  of
withdrawing
medical  treatment
of the patient or
the  Collector
nominated  Medical
Board  may  not
concur  with  the
opinion  of  the
hospital  Medical
Board.  In  such  a
situation,  the
nominee  of  the
patient  or  the
family  member  or
the  treating
doctor  or  the
hospital staff can
seek  permission
from  the  High


There may be cases where


the Primary Medical Board


may  not  take  a  decision


to  the  effect  of


withdrawing  medical


treatment of the patient


or the  Secondary  Medical


Board may not concur with


the  opinion  of  the


Primary Medical Board. In


such  a  situation,  the


nominee of the patient or
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Court  to  withdraw
life  support  by
way  of  writ
petition  under
Article 226 of the
Constitution  in
which  case  the
Chief  Justice  of
the  said  High
Court  shall
constitute  a
Division  Bench
which shall decide
to  grant  approval
or  not.  The  High
Court  may
constitute  an
independent
committee  to
depute  three
doctors  from  the
fields  of  general
medicine,
cardiology,
neurology,
nephrology,
psychiatry  or
oncology  with
experience  in
critical  care  and
with  overall
standing  in  the
medical profession
of at least twenty
years  after
consulting  the
competent  medical
practitioners.  It
shall  also  afford
an  opportunity  to
the State counsel.
The High Court in
such  cases  shall


the family member or the


treating  doctor  or  the


hospital  staff  can  seek


permission from the High


Court  to  withdraw  life


support  by  way  of  writ


petition  under  Article


226  of  the  Constitution


in  which  case  the  Chief


Justice of the said High


Court shall constitute a


Division  Bench  which


shall  decide  to  grant


approval or not. The High


Court  may  constitute  an


independent  committee  to


depute three doctors from


the  fields  of  general


medicine,  cardiology,


neurology,  nephrology,


psychiatry  or  oncology


with  experience  in
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render  its
decision  at  the
earliest  since
such  matters
cannot  brook  any
delay. Needless to
say,  the  High
Court  shall
ascribe  reasons
specifically
keeping  in  mind
the  principle  of
“best interests of
the patient”.


critical  care  and  with


overall  standing  in  the


medical profession of at


least twenty years after


consulting  the  competent


medical practitioners. It


shall  also  afford  an


opportunity to the State


counsel.  The  High  Court


in  such  cases  shall


render  its  decision  at


the  earliest  since  such


matters cannot brook any


delay.  Needless  to  say,


the  High  Court  shall


ascribe  reasons


specifically  keeping  in


mind  the  principle  of


“best  interests  of  the


patient”.


Para
200


Having  said  this,
we  think  it


No change. 
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appropriate  to
cover  a  vital
aspect  to  the
effect  the  life
support  is
withdrawn,  the
same shall also be
intimated  by  the
Magistrate  to  the
High  Court.  It
shall be kept in a
digital  format  by
the  Registry  of
the  High  Court
apart from keeping
the  hard  copy
which  shall  be
destroyed  after
the  expiry  of
three  years  from
the  death  of  the
patient.


(7) Registry will communicate a copy of this Order


to Registrar Generals of all the High Courts.


The Registrar Generals of the High Courts will


dispatch  a  copy  of  this  Order  to  the  Health


Secretaries  in  the  respective  States/Union


Territories  for  onward  communication  to  all  the


Chief  Medical  Officers  in  the  States/Union


Territories.


The  miscellaneous  application  will  stand
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disposed of as above. 


No orders as to costs.


……………………………………………………., J.
[ K.M. JOSEPH ]


……………………………………………………., J.
[ AJAY RASTOGI ]


……………………………………………………., J.
[ ANIRUDDHA BOSE ]


……………………………………………………., J.
[ HRISHIKESH ROY ]


……………………………………………………., J.
[ C.T. RAVIKUMAR ]


New Delhi;
January 24, 2023.
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ITEM NO.504               COURT NO.3               SECTION PIL-W


               S U P R E M E  C O U R T  O F  I N D I A
                       RECORD OF PROCEEDINGS


Miscellaneous Application No. 1699/2019 in W.P.(C) No. 215/2005


(Arising out of impugned final judgment and order dated 09-03-2018
in W.P.(C) No. 215/2005 passed by the Supreme Court of India)


COMMON CAUSE (A REGD. SOCIETY) Petitioner(s)


                                VERSUS


UNION OF INDIA Respondent(s)


INDIAN SOCIETY OF CRITICAL CARE MEDICINE Applicant
[ AT 2.00 P.M. ]
[TO GO BEFORE FIVE HON'BLE JUDGES]
(FOR ADMISSION and IA No.105815/2019-CLARIFICATION/DIRECTION)
 
Date : 24-01-2023 This matter was called on for hearing today.


CORAM : 
         HON'BLE MR. JUSTICE K.M. JOSEPH
         HON'BLE MR. JUSTICE AJAY RASTOGI
         HON'BLE MR. JUSTICE ANIRUDDHA BOSE
         HON'BLE MR. JUSTICE HRISHIKESH ROY
         HON'BLE MR. JUSTICE C.T. RAVIKUMAR


For Petitioner(s)
Mr. Arvind P. Datar, Sr. Adv.
Dr. Dhvani Mehta, Adv.
Ms. Rashmi Nandakumar, AOR
Ms. Shreya Shrivastava, Adv.


                   
For Respondent(s)
                   Mr. K.M. Nataraj, A.S.G.
                   Mr. Gurmeet Singh Makker, AOR
                   Mr. Mohd. Akhil, Adv.
                   Mr. Adit Khorana, Adv.
                   Mr. Shailesh Madiyal, Adv.
                   Mr. Udai Khanna, Adv.
                   Mr. Vinayak Sharma, Adv.
                   Mr. Anirudh Bhat, Adv.
                   Mr. Sanjay M Nuli, Adv.


Mr. Nakul Chengappa K.K., Adv.
Mr. Chitransh Sharma, Adv.
Mr. Anuj S. Udupa, Adv.


Dr. R. R. Kishore, Adv.
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          UPON hearing the counsel the Court made the following
                             O R D E R


The miscellaneous application will stand disposed of


in terms of the signed reportable order.


(NIDHI AHUJA)                   (RENU KAPOOR)
  AR-cum-PS                  ASSISTANT REGISTRAR


[Signed reportable order is placed on the file.]
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ITEM NO.1501               COURT NO.6               SECTION X


               S U P R E M E  C O U R T  O F  I N D I A
                       RECORD OF PROCEEDINGS


Suo Motu Writ Petition (C) No(s).  3/2023


IN RE: RIGHT TO PRIVACY OF ADOLESCENTS             


WITH Crl.A. No. 1451/2024 
(IA No.267602/2023-EXEMPTION FROM FILING C/C OF THE IMPUGNED 
JUDGMENT)
 
Date : 20-08-2024 These matters were called on for pronouncement
                  of judgment today.


                   Ms. Madhavi Divan, Sr. Adv. (Amicus Curiae)
                   Ms. Liz Mathew, Sr. Adv. (Amicus Curiae)
                   Ms. Nidhi Khanna, AOR
                   Mr. Sameer Choudhary, Adv.
                   Ms. Aishani Narain, Adv.
                   Ms. Aandrita Deb, Adv.
                   Ms. Bagavathy Vennimalai, Adv.
                   Ms. Mallika Agarwal, Adv. 


For Petitioner(s)                    
                   Mr. Huzefa Ahmadi, Sr. Adv.
                   Ms. Astha Sharma, AOR
                   Mr. Sanjeev Kaushik, Adv.
                   Mr. Shreyas Awasthi, Adv.
                   Ms. Rashmi Singh, Adv.
                   Ms. Lihzu Shiney Konyak, Adv.               
                               
For Respondent(s)
                   Mr. Abhijit Sengupta, AOR                  
                                                        
                   Mr. Huzefa Ahmadi, Sr. Adv.
                   Ms. Astha Sharma, AOR
                   Mr. Sanjeev Kaushik, Adv.
                   Mr. Shreyas Awasthi, Adv.
                   Ms. Rashmi Singh, Adv.
                   Ms. Lihzu Shiney Konyak, Adv.
                                      


Hon'ble Mr. Justice Abhay S.Oka pronounced the


Reportable  judgment  of  the  Bench  comprising  His


Lordship and Hon'ble Mr. Justice Ujjal Bhuyan.
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The operative portion of the reportable judgment


reads thus:


"44. Hence, we pass the following order:


(a) The impugned judgment of the High Court is set aside


and the judgment of the Special Court is restored to the extent


of the conviction of the accused for the offences punishable


under subsections (2)(n) and (3) of Section 376 of the IPC and


Section 6 of the POCSO Act.  Accordingly, the accused stands


convicted.     The   acquittal   of   the   accused   for   the   offences


punishable   under   Sections   363   and   366   of   the   IPC   is


confirmed.  The appeal is partly allowed.  The issue regarding


sentencing will be considered after receiving the report of the


committee in terms of clause (h) below. 


(b) We direct the Government of West Bengal to constitute a


committee of three experts,  including a clinical psychologist


and a social scientist.   The State Government may take the


assistance   of   NIMHANS   or   TISS   for   constituting   the


committee.  A child welfare officer shall be appointed to assist


the committee as its coordinator and secretary;


(c) The committee shall be formed within three weeks from


today;


(d) Within   one   week   from   the   date   of   formation   of   the


committee,   the   State   Government   shall   provide   all   the


material particulars/details of the benefits which it is willing


to extend to the victim as stated in paragraph 5 of the note


submitted   on  9th  May  2024  by   the   learned   senior   counsel


appearing for the State;
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(e) Thereafter,  the committee shall  meet the victim of the


offences at such a place as it desires to communicate what the


State Government is offering to her. The Committee must also


inform the victim about the availability of the benefits of the


scheme   of   the   Government   of   India.     The   duty   of   the


committee shall  be to help the victim to make an informed


choice   whether   she   wants   to   continue   to   remain   in   the


company of the accused and his family or wants to avail of the


benefits offered by the State Government.   This exercise will


naturally   require   meetings   with   the   victim   on   multiple


occasions.  In what manner this task should be performed is


left to the committee to decide;


(f) The committee members must perform their duties very


carefully and sensitively while ensuring that the victim does


not develop a feeling of insecurity.   While doing the exercise,


the committee will endeavour to carefully ascertain the kind of


support, if any, the victim and her child are getting from the


accused and his family members;


(g) The State Government and its officials shall render all


possible facilities and help to the committee members; 


(h) The coordinator of the committee shall submit a report


in a sealed cover to this Court by 18th October 2024 through


the AdvocateonRecord for the State Government.  The report


can  be  a   preliminary   report   or   a   final   report.     The   report


should contain the details of the interactions with the victim


and the opinion and recommendations of the committee.  The


committee is free to give its opinion on the action which would


be in the best interest of the victim and her child; and
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(i) We direct the Registry to forward copies of this judgment


to the Secretaries of Law and/or Justice Departments of all


the   States   and   Union   Territories.   The   Secretaries   shall


convene   meetings   of   the   Secretaries   of   the   concerned


departments and other senior officials.   The object of holding


such meetings   is   to   ensure   that  appropriate  directions  are


issued to all concerned to strictly implement the provisions of


Section 19(6) of the POCSO Act and the relevant provisions of


the JJ Act, which we have elaborated above.  The State/Union


Territories must create machinery to do so.  The State/Union


Territories shall also assist the victims in getting the benefits


under the scheme of the Government of India and the scheme


of NALSA, which we have referred to above.  In the meetings,


the issue of framing Rules by the States to give effect to the


provisions   of   Section   46   of   the   JJ   Act,   shall   also   be


considered.     The   Secretaries   shall   forward   the   compliance


reports to the Secretary of the Ministry of Women and Child


Development,  Government   of   India,  within   a   period   of   two


months from today.   The Secretary of the Ministry of Women


and Child Development shall compile the reports and submit


an exhaustive report before this Court within three months


from today.  A copy of this judgment shall also be forwarded to


the   Secretary   to   the   Ministry   of   Women   and   Child


Development, Government of India.
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45. To   consider   the   report   submitted   by   the   expert


committee   and   for   considering   the   sentencing,   list   this


petition/appeal on 21st October 2024 at 03:00 p.m. before this


Bench."


 


   (Anita Malhotra)                         (AVGV RAMU)
      AR-CUM-PS                               Court Master


(Signed Reportable judgment is placed on the file.)
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Reserved on: 12.07.2024 
Delivered on: 26.07.2024 


 
IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 


 
Criminal Reference No. 2 of 2022 


 
State of Uttarakhand   


               ......Appellant 
 
        Vs. 
 
Kuldeep and others             …...Respondents 
 
      
Present : 


Mr. J.S. Virk, Deputy Advocate General with Mr. Pankaj Joshi, Brief Holder 
for the State. 
Mr. R.P. Nautiyal, Senior Advocate, learned amicus curiae assisted by Ms. 
Garima Thapa, Advocate. 


 
 


Criminal Appeal No. 189 of 2022 
 
Rahul                 ......Appellant 
 
        Vs. 
 
State of Uttarakhand             …...Respondent 
 
Present : 
      


Ms. Pushpa Joshi, Senior Advocate assisted by Ms. Nipush  Mola   Joshi,       
Advocate for the appellant.  
Mr. J.S. Virk, Deputy Advocate General with Mr. Pankaj Joshi, Brief Holder 
for the State. 
 


 
Criminal Appeal No. 196 of 2022 


 
Arun                  ......Appellant 
 
        Vs. 
 
State of Uttarakhand             …...Respondent 
 
Present : 
      


Mr. Arvind Vashistha, Senior Advocate assisted by Mr. Hemant  Singh 
Mehra, Advocate for the appellant.  
Mr. J.S. Virk, Deputy Advocate General with Mr. Pankaj Joshi, Brief Holder 
for the State. 
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Criminal Appeal No. 229 of 2022 
 
Kuldeep                ......Appellant 
 
        Vs. 
 
State of Uttarakhand             …...Respondent 
 
Present : 
     


Mr. Arvind Vashistha, Senior Advocate assisted by Mr. Hemant  Singh 
Mehra, Advocate for the appellant.  
Mr. J.S. Virk, Deputy Advocate General with Mr. Pankaj Joshi, Brief Holder 
for the State. 


 
JUDGMENT 


 
Coram:   Hon’ble Ravindra Maithani, J. 
              Hon’ble Alok Kumar Verma, J. 
 
Per: Hon’ble Ravindra Maithani, J. 
 


 Since common questions of law and facts are involved in 


all these appeals and reference, same are heard together and being 


decided by this common judgment. 


2.  In Sessions Trial No. 199 of 2018, State Vs. Kuldeep and 


others, by the impugned judgment and order dated 20.05.2022, 


passed by the court of Additional Sessions Judge, Laksar, District 


Haridwar, the appellants Kuldeep, Arun and Rahul have been 


convicted under Sections 302, 120B, 506 IPC and sentenced as 


hereunder:- 


(i) Under Section 302 IPC- Death sentence with a fine 


of Rs.50,000/- and in default of payment of fine 


four years additional rigorous imprisonment.   


(ii) Under Section 120B IPC- Death sentence with a 


fine of Rs.25,000/- and in default of payment of 


fine four years additional rigorous imprisonment.   
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(iii) Under Section 506 IPC- Rigorous imprisonment for 


a period of seven years with a fine of Rs.25,000/- 


and in default of payment of fine one year 


additional rigorous imprisonment.   


3.  Criminal Reference No. 2 of 2022 has been instituted 


under Section 366 of the Code of Criminal Procedure, 1973 


(hereinafter referred to as “the Code”) for confirmation of death 


sentence as awarded to the appellants Kuldeep, Arun and Rahul. 


4.  Criminal Appeal No. 189 of 2022 has been preferred by 


the appellant Rahul against his conviction and sentence. 


5.  Criminal Appeal No. 196 of 2022 has been preferred by 


the appellant Arun against his conviction and sentence. 


6.  Criminal Appeal No. 229 of 2022 has been preferred by 


the appellant Kuldeep against his conviction and sentence. 


FACTS 


7.  Prosecution story, briefly stated is as follows:- 


(i) PW1 Brij Mohan, the informant of the case and the 


deceased Preeti were in romantic relationship. In 


the month of December, 2014, they both married 


against the wishes of the parental family of the 


deceased. The family members of the deceased 


Preeti were not happy with the said marriage. It 


was a court marriage also. After the marriage, 


deceased Preeti had no connections with her 


parental family. Both PW1 Brij Mohan and the 


deceased never visited the father of the deceased 


Preeti. 
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(ii) On 04.05.2021, the brother of the maternal aunt 


(PW3 Jayawanti, W/o Santarpal) of deceased 


Preeti had died in an accident; 


(iii) On 17.05.2018, the deceased was requested to 


visit her maternal aunt by PW11 Smt. Saroj 


[another aunt (mother’s younger sister)] and 


others. On 17.05.2015, at 05:00 in the evening, 


the deceased visited her maternal uncle 


(Santarpal’s house). She stayed there.  


(iv) According to the FIR, on 18.05.2018, at 01:30 


p.m., the appellants Kuldeep, Arun, Rahul and 


others killed the deceased Preeti with shovel, axe, 


balkati and other sharp edged weapons. They 


telephonically called PW1 Brij Mohan also so that 


he may also be eliminated.  


(v) When the appellants and others were attacking the 


deceased Preeti, she cried for help. Meanwhile, 


Ompal, Mannu Singh and PW2 Bablu reached at 


the spot and thereafter, the appellants and others 


left the place of incident saying that they would 


kill PW1 Brij Mohan also. 


(vi) PW1 Brij Mohan was telephonically informed 


about the incident by PW3 Jayawanti. He reached 


at the spot and lodged FIR, Ex. A1, based on 


which, Chik FIR in Case Crime No. 102 of 2018, 


under Sections 147, 148, 149, 302, 120B, 506 IPC 


was lodged at Police Station Khanpur, Tehsil 
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Laksar, District Haridwar against the appellants 


and others. 


(vii) Police had otherwise also received the information 


of killing of the deceased at 01:45 p.m. An inquest 


was immediately prepared. At the time of inquest, 


the dead body of the deceased was identified by 


PW3 Jayawanti and PW11 Smt. Saroj. The post-


mortem of the deceased was also conducted. PW 


12 Dr. Mahesh Kumar Khaitan noted the following 


injuries on the person of the deceased:-  


“(1) incised wound at upper part of back 


of neck including occipital area of head size 6 cm 


x 4 cm x Bone deep with clotted blood on and 


around occipital bone fractured. 


(2) incised would at right lateral side of 


neck 2.5 cm below right ear pinna size 4 cm x 3 


cm x Muscle deep with on and around clotted 


blood present and underlying vessels are torn.  


(3) incised wound at lower part of neck 


and upper part of thorax back size 7 cm x 3 cm 


x Muscle deep with clotted blood on and around. 


(4) incised wound at mid of upper part 


thorax back size 6 cm x 2 cm x Muscle deep and 


clotted blood on and around and 3 cm medial to 


injury No. 3. 


(5) multiple incised wound no. 10 at 


upper and mid part of thorax back size 6 cm x 4 


cm to 5 cm to 3 cm and Muscle deep and dried 


blood present on and around. 


(6) incised wound at left parietal area of 


scalp size 5 cm x 2 cm x Bone deep with clotted 


blood on and around left parietal bone is 


fractured.  


(7) incised wound at mid frontal bone 


upper part size 3 cm x 2 cm x Bone deep. 
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(8) incised wound at left temporal area 


medially size 3 cm x 2 cm x Bone deep with 


dried blood on and around present, and 


(9) incised wound at left occipital bone 


size 4 cm x 2 cm x Bone deep. 


(10) L/W at right upper arm lateral 


surface medially sized 3 cm x 2 cm x 0.5 cm 


with dried blood present.” 


(viii) According to the doctor, who conducted post-


mortem, the cause of death was shock and 


hemorrhage due to ante-mortem injuries. 


(ix) According to the prosecution, on 19.05.2018, the 


appellants Kuldeep and Arun were arrested. Police 


also took blood stained and plain soil from the 


place of  incident. It is further the prosecution case 


that at the instance of the appellants Kuldeep and 


Arun, the weapons of offence and the shirts worn 


by them at the time of incident were recovered on 


19.05.2018 from an open place. The appellant 


Kuldeep got recovered an axe, whereas, the 


appellant Arun got recovered a shovel. They also 


got recovered their shirts, which they had worn at 


the time of incident. A recovery memo was 


prepared of it.  


(x) The Investigating Officer (“IO”) also got examined 


PW3 Jayawanti and PW5 Ruby under Section 164 


of the Code.  


(xi) The IO prepared site plan of the place of incident 


as well as the place from where allegedly the 


weapons of offence and  shirts worn by the 
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appellants Kuldeep and Arun were recovered by 


the Police. Articles were also sent for forensic 


examination. The Forensic examination report was 


also received. After investigation, charge sheet was 


submitted against the appellants Kuldeep, Arun 


and Rahul for the offences punishable under 


Sections 302, 120B, 506 IPC. 


8.  On 10.12.2018, charges under Sections 302, 120B, 506 


IPC were framed against the appellants Kuldeep, Arun and Rahul, to 


which they denied and claimed trial.  


9.  In order to prove its case, prosecution examined, 15 


witnesses, namely, PW 1 Brij Mohan, PW 2 Bablu, PW 3 Jayawanti, 


PW 4 Omprakash, PW 5 Ruby, PW 6 Khushalpal Singh @ Pappu, 


PW 7 Charan Singh, PW 8 SI Ashish Negi, PW 9 Sukkhad Singh, PW 


10 Constable 476 Sushil Kumar, PW 11 Smt. Saroj, PW 12 Dr. 


Mahesh Kumar Khaitan, PW 13 SI Rakam Singh, PW 14 SI 


Dilmohan Singh Bisht and PW 15 SI Bhagwan Mahar.  


10.  The appellants were examined under Section 313 of the 


Code. According to them, the witnesses have given false evidence; 


they have not committed any offence. The appellant Kuldeep in his 


examination under Section 313 of the Code has stated that PW1 Brij 


Mohan and the deceased Preeti had married against their wishes, 


but subsequently, their relations were normal. 


11.  Appellant Arun has stated in answer to Question No. 45 


in his examination under Section 313 of the Code that PW1 Brij 


Mohan has killed the deceased because she was not delivering a 


child, and has falsely implicated the appellants. 
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12.  On behalf of the appellants, three witnesses were 


examined in defence, namely, DW1 Adesh, DW2 Sonu Kumar and 


DW3 the appellant Kuldeep himself.  


13.  After hearing the parties, by the impugned judgment and 


order, the appellants have been convicted and sentenced, as stated 


hereinbefore. Aggrieved, the appellants have preferred the instant 


criminal appeals.  and the criminal reference has been received for 


confirmation of the death sentence. 


14.  During the course of hearing of these matters, on 


23.08.2022, substantial question was raised regarding the manner 


of acceptance of Forensic Science Laboratory (“FSL”) report 


containing DNA profile and not putting the same to the appellants in 


their examination under Section 313 of the Code. On this aspect the 


matter was heard. Thereafter, on 30.08.2022, the Court passed the 


following orders:  


“10. Thus, keeping in view the totality of the facts and 


circumstances of the case, we consider it proper to summon 


the condemned prisoners – appellants for further examination 


under Section 313 of the Code on next date fixed.  


11.  List this case on 13.09.2022 for further 


examination of accused – appellants under Section 313 of the 


Code. The registry is directed to secure their presence by 


informing the police authorities for providing escort party. Let 


a free certified copy of this order be supplied to the learned 


counsel for the parties for compliance.” 
 


15.  Thereafter on 13.09.2022, the appellants were further 


examined under Section 313 of the Code. On that date, the court 


passed the following order:-  


“All the three condemned prisoners-appellants are 


produced before this Court through escort party, i.e. ASI Prem 
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Singh Negi, Reserve Police Line Roshnabad, Haridwar, Const. 


923 CP Brijmohan Rawat, Const. 20 AS Vipin Chauhan and 


Const. 191 AS Amjad. 


Additional statements of accused under Section 313 of 


the Code of Criminal Procedure were recorded. The original be 


kept in the criminal appeal records; two copies be kept in two 


paper books for the Bench; One set of the statement of each 


accused be supplied to the learned Dy. Advocate General, 


learned Senior Advocates appearing for the three accused 


persons and one copy be kept in the trial court’s record just 


below the original statement recorded by the trial court. 


Since, the condemned prisoner want to examine 


further witness in defence of their case, issue summon to Veer 


Singh, S/o Yashpal Singh, R/o Shahpur, P.S. Khanpur, 


District Haridwar, as a defence witness in this Court  for 


recording its statement on 27.09.2022. Till then, the 


condemned prisoner be remanded to the custody. 


A free copy of this order be handed over to the ASI, 


Prem Singh Negi by the P.S.” 


16.  The statement of defence witness Bir Singh was recorded 


by this Court on 11.10.2022. 


ARGUMENTS 


17.  Heard learned counsel for the parties and perused the 


record. 


Learned Amicus Curiae 


18.  Learned Amicus Curiae would argue that it is not a case 


of honour killing. He would submit that the marriage of PW1 Brij 


Mohan and the deceased had taken place in the year 2014, whereas, 


the incident took place in the year 2018. It is argued that all the 


appellants are much young; the court below has not given any 


reasoning as to why extreme penalty of death is being imposed on 
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them; mitigating and aggravating circumstances have not been 


balanced. Learned Amicus Curiae would argue that it has not been 


recorded that there are no chances of reform; the appellants have no 


criminal antecedents. It is argued that there are chances of reform 


of the appellants, therefore, it is not a case of death penalty. 


For the appellant Rahul 


19.  Learned Senior Counsel appearing for the appellant 


Rahul would submit that the appellant Rahul has nothing to do 


with the affairs of PW1 Brij Mohan and his wife Preeti, the deceased. 


Learned Senior Counsel raised the following points in her 


submissions:- 


(i) There is no evidence against the appellant Rahul, 


to uphold his conviction. 


(ii) PW3 Jayawanti and PW5 Ruby have not named 


the appellant Rahul as the person, who attacked 


the deceased; they have named other appellants 


Kuldeep and Arun. 


(iii) PW1 Brij Mohan has also stated that after the 


incident, he was called telephonically by PW5 


Ruby and was told that the appellants Kuldeep 


and Arun had assaulted the deceased with shovel 


and axe. The appellants Kuldeep and Arun were 


brought at the place of incident on motorcycle by 


one Rantej. It is argued that PW1 Brij Mohan has 


also not named the appellant Rahul as the person, 


who killed the deceased. 


(iv) PW1 Brij Mohan has, at one stage (page 2, 


bottom), stated that PW5 Ruby told it to him that 
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the appellant Rahul had called the appellant 


Kuldeep and others and it is he, who provided the 


weapons of offence. It is argued that there is no 


evidence to substantiate it. 


(v) PW2 Bablu has stated against the appellant Rahul 


as the person, who, exhorted the appellants 


Kuldeep and Arun to kill the deceased inside the 


room, but, the statement of PW2 Bablu is most 


unreliable; he is a chance witness. 


(vi) With regard to the role of the appellant Rahul, the 


statement of PW 2 Bablu has not been 


corroborated by the eyewitnesses PW3 Jayawanti 


and PW5 Ruby.  PW2 Bablu was examined by the 


IO after 2-21/2 months. 


In support of her contention, learned Senior 


Counsel has placed reliance upon the principles of law, 


as laid down in the case of Ravi Mandal Vs. State of 


Uttarakhand1. 


In the case of Ravi Mandal (supra), Hon’ble 


Supreme Court observed that “the evidence of a 


chance witness requires a very cautious and close 


scrutiny and a chance witness must adequately 


explain his presence at the place of occurrence. 


Deposition of a chance witness whose presence at 


the place of incident remains doubtful should be                 


discarded.”  (Para 26) 


1 2023 SCC OnLine SC 651 
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20.  Learned Senior Counsel for the appellant Rahul would 


submit that the conviction of the appellant Rahul is based on the 


statement of PW2 Bablu, who is most unreliable, therefore, the 


conviction and sentence is liable to be set aside insofar as, the 


appellant Rahul is concerned. 


For the appellants Kuldeep and Arun 


21.  Learned Senior Counsel for the appellants Kuldeep and 


Arun would submit that it is not a case of honour killing; PW1 Brij 


Mohan does not state that there was any animosity or bad blood 


between him and family members of the deceased; he has stated 


that he was talking to the appellant Kuldeep; the marriage was 


within community; there was no question of honour killing. Learned 


Senior Counsel also raised the following points in his submissions:- 


(i) The presence of PW2 Bablu at the place of incident 


is highly doubtful; his statement reveals as if he 


was present at every stage or every time, which is 


significant in this case, such as, in the low affair 


marriage of PW1 Brij Mohan with the deceased 


Preeti; when the deceased Preeti visited the house 


of Santarpal on 17.05.2018, and also on 


18.05.2018, when the incident took place. It is 


argued that he is a chance witness and most 


unreliable. Learned Senior Counsel would also 


submit that had PW2 Bablu been at the place of 


incident, he would have narrated the incident to 


PW1 Brij Mohan, when he reached at the spot. 


But, it was not done.  
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In support of his contention, learned Senior 


Counsel has placed reliance upon the principles of law, 


as laid down by the Hon’ble Supreme Court in the case 


of  Baby alias Sibastian and another Vs. Circle Inspector 


of Police, Adimaly2. 


In case of Baby (supra), the Hon’ble Supreme 


Court, inter alia, held that the evidence of a chance 


witness cannot be brushed aside simply because he is a 


chance witness but his presence at the place of 


occurrence must be satisfactorily explained. In para 29 


and 30, the Court observed as hereunder:- 


“29. ………………………………………………………


………………………………………….. From the testimony 


of PW 6 one thing is clear that he is a chance witness 


who happened to have witnessed the incident by 


chance. It is a well-settled legal principle that the 


evidence of a chance witness cannot be brushed aside 


simply because he is a chance witness but his presence 


at the place of occurrence must be satisfactorily 


explained by the prosecution so as to make his 


testimony free from doubt and thus, reliable. 


30. This Court in Jarnail Singh v. State of 


Punjab [Jarnail Singh v. State of Punjab, (2009) 9 SCC 


719 : (2010) 1 SCC (Cri) 107] has elaborately explained 


the reliability of a chance witness as under: (SCC p. 


725, paras 21-22) 


“21. In Sachchey Lal Tiwari v. State of 


U.P. [Sachchey Lal Tiwari v. State of U.P., (2004) 11 


SCC 410 : 2004 SCC (Cri) Supp 105] this Court while 


considering the evidentiary value of the chance 


witness in a case of murder which had taken place in 


a street and passer-by had deposed that he had 


witnessed the incident, observed as under: (SCC p. 


414, para 7) 


If the offence is committed in a street only a 


passer-by will be the witness. His evidence cannot be 


brushed aside lightly or viewed with suspicion on the 


2 (2016) 13 SCC 333 
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ground that he was a mere chance witness. However, 


there must be an explanation for his presence there.


  


The Court further explained that the 


expression “chance witness” is borrowed from 


countries where every man's home is considered his 


castle and everyone must have an explanation for his 


presence elsewhere or in another man's castle. It is 


quite unsuitable an expression in a country like India 


where people are less formal and more casual, at any 


rate in the matter of explaining their presence. 


22. The evidence of a chance witness requires 


a very cautious and close scrutiny and a chance 


witness must adequately explain his presence at the 


place of occurrence (Satbir v. Surat Singh Satbir 


 v. Surat Singh, (1997) 4 SCC 192 : 1997 SCC (Cri) 


538] , Harjinder Singh v. State of Punjab Harjinder 


Singh v. State of Punjab, (2004) 11 SCC 253 : 2004 


SCC (Cri) Supp 28 , Acharaparambath 


Pradeepan v. State of Kerala Acharaparambath 


Pradeepan v. State of Kerala, (2006) 13 SCC 643 : 


(2008) 1 SCC (Cri) 241] and Sarvesh Narain 


Shukla v. Daroga Singh Sarvesh Narain 


Shukla v. Daroga Singh, (2007) 13 SCC 360 : (2009) 


1 SCC (Cri) 188 ). Deposition of a chance witness 


whose presence at the place of incident remains 


doubtful should be discarded (vide 


Shankarlal v. State of Rajasthan Shankarlal v. State 


of Rajasthan, (2004) 10 SCC 632 : 2005 SCC (Cri) 


579 ).” 
 


22.  Learned Senior Counsel for the appellants Kuldeep and 


Arun has also raised the following points in his submissions:- 


(i) PW3 Jayawanti and PW5 Ruby’s statements were 


recorded under Section 164 of the Code; the 


incident took place in the house of PW3 


Jayawanti; the statements of these witnesses were 


recorded so as to pin them down. PW6 Khushalpal 


Singh @ Pappu has stated that he was in the fields 


when he heard the news of the incident and PW3 
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Jayawanti  was also in the field alongwith her 


husband and they all came together; PW5 Ruby 


says that she was in the latrine, when she heard 


noise. But, it is argued that in the site plan, no 


latrine, as such, has been shown.  


(ii) The statements of the witnesses, whose 


statements were recorded under Section 164 of the 


Code need to be carefully and cautiously 


examined.  


In support of his contention, learned counsel has 


placed reliance upon the principles of law, as laid down 


in the cases of Ram Charan and other Vs. State of U.P.3, 


Parmanand Ganga Prasad Vs. Emperor4, Balak Ram Vs. 


State of UP5 and Krishan Kumar Malik Vs. State of 


Haryana6. 


In the case of Ram Charan (supra), the Hon’ble 


Supreme Court discussed the law on the authenticity of 


the statements of the witnesses,  whose statements were 


earlier recorded under Section 164 of the Code and in 


paras 9 and 10 observed as hereunder:- 


“9. The learned counsel further relies on the 


following passage from the judgment of Dhavle, J., 


in Emperor v. Manu Chik, AIR 1938 Pat 290-295 


“There is yet another circumstance which 


calls for remark, and that is the examination of 


Ladhu and Rebi among other witnesses under 


Section 164, CrPC. It was pointed out by Prinsep, J., 


in the well-known case in 27 Cal 296 [27 Cal 295 —


 Queen Empress v. Jadub Das] that a statement of a 


witness obtained under this section always raises a 


3 1968 SCC OnLine SC 226 
4 1940 SCC OnLine MP 106 
5 (1975) 3 SCC 219 
6 (2011) 7 SCC 130 
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suspicion that it has not been voluntarily made, and 


that the section was not intended to enable the police 


to obtain a statement from some person (in that case 


it was an incriminating statement) and as it were to 


put a seal on that statement by sending in that 


person to a Magistrate practically under custody, to 


be examined before the judicial inquiry or trial, and 


therefore compromised in his evidence when judicial 


proceedings are regularly taken.” 


10. These observations were dissented from by 


the Andhra Pradesh High Court in In re, Gopisetti 


Chinna Venkata Subbiah ILR 1955 AP 633-38 and 


Subba Rao, C.J., preferred the following observations of 


the Nagpur High Court in  Parmanand  v. Emperor, AIR 


1940 Nag 340 . 


“We are of the opinion that if a statement of a 


witness is previously recorded under Section 164 of 


the Criminal Procedure Code, it leads to an inference 


that there was a time when the police thought the 


witness may change but if the witness sticks to the 


statement made by him throughout, the mere fact 


that his statement was previously recorded under 


Section 164 will not be sufficient to discard it. The 


Court, however, ought to receive it with caution and if 


there are other circumstances on record which lend 


support to the truth of the evidence of such witness, 


it can be acted upon.” 


 


In the case of Parmanand Ganga Prasad (supra), 


similar principles were followed by the Hon’ble Supreme 


Court, as laid down in the case of Ram Charan (supra). 


In the case of Balak Ram (supra), the Hon’ble 


Supreme Court while following the principles of law, as 


laid down in the case of Ram Charan (supra), observed 


that “but the High Court overlooked that the 


evidence of witnesses whose statements are recorded 


under Section 164 must be approached with caution. 


Such witnesses feel tied to their previous statements 


given on oath and have but a theoretical freedom to 
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depart from the earlier version. A prosecution for 


perjury could be the price of that freedom. It is, of 


course, open to the court to accept the evidence of a 


witness whose statement was recorded under Section 


164, but the salient rule of caution must always be 


borne in mind. That is all the more necessary when 


almost all the eyewitnesses are subjected to this 


tying-up process. (para 49) 


In the case of Krishna Kumar Malik (supra), where 


the statement under Section 164 of the Code was 


recorded first and thereafter, statement under Section 


161 of the Code was recorded, the Hon’ble Court 


observed as follows:- 


“39. The prosecution also adopted a peculiar 


mode in the case as the first statement of the 


prosecutrix was recorded under Section 164 CrPC on 


27-6-1994 before the Judicial Magistrate, First Class, 


Kurukshetra. Only thereafter on 28-6-2004, her further 


statement under Section 161 CrPC was recorded. In 


fact, the procedure should have been otherwise. This 


further shows that right from the beginning the 


prosecution was doubtful of the trustworthiness of the 


prosecutrix herself. Precisely that was the reason that 


she was first bound down by her statement under 


Section 164 CrPC.”  


 


(iii) The statement of PW3 Jayawanti cannot be     


relied upon, in view of the statement                     


of PW6 Khushalpal Singh @ Pappu; although     


PW3 Jayawanti is eyewitness account of the 


incident, but in view of the statement of PW6 


Khushalpal Singh @ Pappu, her presence at the 


place of incident becomes much doubtful. It is 
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argued that PW6 Khushalpal Singh @ Pappu, in 


his cross examination, has stated that at the time 


of incident, he was in his fields, when he received 


telephone call from his brother that about 5-7 


persons are fighting in the house of Santarpal; he 


had earlier stated that at about 11:00 – 11:30 


p.m., PW3 Jayawanti had got meals for Santarpal 


and his sons, who were working in the fields. It is 


argued that according to PW6 Khushalpal Singh @ 


Pappu, he alongwith Santarpal and PW3 


Jayawanti reached at the place of incident and 


found the deceased dead. It is argued that the 


statement of PW6 Khushal Pal Singh @ Pappu 


does not support the prosecution case insofar as it 


relates to the presence of PW3 Jayawanti at the 


place of incident. PW6 Khushal Pal Singh @ Pappu 


has stated that at the time of incident, PW3 


Jayawanti was in her fields alongwith her husband 


Santarpal. It is argued that PW6 Khushalpal Singh 


@ Pappu was not declared hostile by the 


prosecution; therefore, the prosecution cannot 


wriggle out from its evidence and defence can take 


benefit of it. 


(iv) If a prosecution witness speaks something against 


prosecution and he is not declared hostile and on 


this point, he is not cross examined by the 


prosecution, the evidence of such witness has to 


be accepted by the prosecution and it makes the 


prosecution case doubtful.  
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In support of his contention, learned counsel has 


placed reliance upon the principles of law, as laid down 


in the cases of Jagan M. Seshadri Vs. State of T.N.7,  


Javed Massod and another Vs.  State of Rajasthan8,  


Raja Ram Vs. State of Rajasthan9, Dahyabhai 


Chhaganbhai Thakkar Vs. State of Gujarat10,  State of 


Bihar Vs. Laloo Prasad alias Laloo Prasad Yadav11, 


Rankhu Dutta Vs. State of Assam12, Ratan Lal Vs. State 


of Jammu and Kashmir13, Assoo Vs. State of M.P.14, 


Mohd. Ali Haider and others Vs. State of Assam15, K. 


Anbazhagan Vs. Superintendent of Police and others16, 


Satyavir Singh Rathi, Assistant Commissioner of Police 


and others Vs. State through Central Bureau of 


Investigation17, B. Raghuvir Acharya, Vs. Central Bureau 


of Investigation18 and Jabir and others Vs. State of 


Uttarakhand19. 


In the case of Jagan M. Seshadri (supra), the 


Hon’ble Supreme Court, inter alia, observed that “we are 


unable to appreciate the submission of learned 


counsel for the State, that PW 31, being the mother-


in-law of the appellant who had supported the 


explanation offered by the appellant regarding 


receipt of Rs 50,000 and Rs 40,000 by him from her 


7 (2002) 9 SCC 639 
8 (2010) 3 SCC 538 
9 (2005) 5 SCC 272 
10 AIR 1964 SC 1563 
11 (2002) 9 SCC 626 
12 (2011) 6 SCC 358 
13 (2007) 13 SCC 18 
14 (2011) 14 SCC 448 
15 (2010) 15 SCC 307 
16 (2004) 3 SCC 767 
17 (2011) 6 SCC 1 
18 (2014) 14 SCC 693 
19 2023, SCC OnLine SC 32 
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should not be believed. She is a prosecution witness. 


She was never declared hostile. The prosecution 


cannot wriggle out of her statement.” (Para 9) 


In the case of Javed Masood (supra), in paras 20 


and 21, the Hon’ble Supreme Court observed as follows:- 


“20. In the present case the prosecution never 


declared PWs 6, 18, 29 and 30 “hostile”. Their evidence 


did not support the prosecution. Instead, it supported 


the defence. There is nothing in law that precludes the 


defence to rely on their evidence. 


21. This Court in Mukhtiar Ahmed 


Ansari v. State (NCT of Delhi) [(2005) 5 SCC 258 : 2005 


SCC (Cri) 1037] observed: (SCC pp. 270-71, paras 30-


31) 


“30. A similar question came up for 


consideration before this Court in Raja Ram v. State 


of Rajasthan [(2005) 5 SCC 272 : 2005 SCC (Cri) 


1050] . In that case, the evidence of the doctor who 


was examined as a prosecution witness showed that 


the deceased was being told by one K that she should 


implicate the accused or else she might have to face 


prosecution. The doctor was not declared ‘hostile’. 


The High Court, however, convicted the accused. This 


Court held that it was open to the defence to rely on 


the evidence of the doctor and it was binding on the 


prosecution……………………………………………………


……………………………………………………………….…” 


 


This principle has been followed in the case of 


Satyavir Singh Rathi (supra). 


In the case of Raja Ram (supra), the Hon’ble 


Supreme Court observed that if a witness who does not 


support the prosecution case, if not cross examined, it 


becomes binding on the prosecution, unless there are 


reasons to sideline his testimony.  In para 9, the Hon’ble 


Supreme Court observed as follows:- 
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“9. But the testimony of PW 8 Dr. Sukhdev 


Singh, who is another neighbour, cannot easily be 


surmounted by the prosecution. He has testified in very 


clear terms that he saw PW 5 making the deceased 


believe that unless she puts the blame on the appellant 


and his parents she would have to face the 


consequences like prosecution proceedings. It did not 


occur to the Public Prosecutor in the trial court to seek 


permission of the court to heard (sic declare) PW 8 as a 


hostile witness for reasons only known to him. Now, as 


it is, the evidence of PW 8 is binding on the 


prosecution. Absolutely no reason, much less any good 


reason, has been stated by the Division Bench of the 


High Court as to how PW 8's testimony can be 


sidelined.” 


 


In the case of Dahyabhai Chhaganbhai Thakka 


(supra), the Hon’ble Supreme Court discussed the scope 


of Section of 154 of the Evidence Act, 1872 and held that 


“the court, therefore, can permit a person, who calls 


a witness, to put questions to him which might be 


put in the cross-examination at any stage of the 


examination of the witness, provided it takes care to 


give an opportunity to the accused to cross-examine 


him on the answers elicited which do not find place 


in the examination-in-chief”. (Para 8) 


In the case of Laloo Prasad (supra), the Hon’ble 


Supreme Court observed as follows:- 


“6……………………………….it would have been a 


different position if the witness stuck to his version he 


was expected to say by the party who called the 


witness, in the examination-in-chief, but he showed 


propensity to favour the adverse party only in cross-


examination. In such case the party who called him 


has a legitimate right to put cross-questions to the 


witness. But if he resiled from his expected stand even 
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in the chief examination the permission to put cross-


questions should have been sought then.” 
 


The Hon’ble Supreme Court further held as follows:- 


“7……………………………..It is again open to the 


Public Prosecutor to tell the court during final 


consideration that he is not inclined to own the 


evidence of any particular witness in spite of the fact 


the said witness was examined on his side. When such 


options are available to a Public Prosecutor, it is not a 


useful exercise for this Court to consider whether the 


witness shall again be called back for the purpose of 


putting cross-questions to him.”  
 


In the case of Ranhku Dutt (supra) also,  a 


question was raised with regard to obtaining verbal 


approval from the Superintendent of Police. The IO has 


categorically stated that he did not obtain approval. He 


was not declared hostile.  The Hon’ble Court held that 


such circumstance establishes that the prosecution 


failed to bring on record that verbal approval was 


obtained.  


 


In the case of Ratan Lal (supra), the Hon’ble 


Supreme Court,  in para 21, observed as follows:- 


“21. According to the said witness, it was 


Kaku Ram who inflicted the drat-blow on the 


deceased and not the appellant. He has, thus, 


changed the name of the assailant as also the 


weapon of offence. The findings of the High 


Court are without any reason. There is no 


discussion as to why the defence would not be 


entitled to take the benefit of his statement, who 


was not even declared hostile.” 


 


In the case of Assoo (supra), the statement of a 


witness, who was a neighbour was found lending 
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credence as he had dislodged the statement of other 


witnesses, but he was not declared hostile. In para 10 of 


the judgment, the Hon’ble Supreme Court observed as 


follows:- 


“10. We have also perused the evidence of PW 3 


None Lal, a neighbour, and one of the first to arrive at 


the spot. He gave a story which completely dislodges 


the statements of PWs 1 and 2. He deposed in his 


cross-examination that Shri Bai, a neighbour of the 


appellant, had made allegations against the deceased 


in the presence of Ghaffoor and Ishaq that she was 


involved in illicit activities while her husband was away 


and that she would reveal all to her husband when he 


returned home and that immediately after these 


remarks the appellant had returned home on which the 


deceased had gone inside and set herself ablaze. We 


take it, therefore, as if the prosecution had accepted 


the statement of PW 3 as true, as the witness had not 


been declared hostile.” 


 


In the case of Mohd. Ali Haider (supra), on the 


same aspect, the Hon’ble Supreme Court, in para 13, 


observed as follows:- 


“13. The defence has also relied on the evidence 


of PW 7, Md. Sofiul Haque, the neighbour of both the 


parties. As a matter of fact this witness, though cited 


by the prosecution, had virtually destroyed the 


prosecution story but was not declared hostile. He 


categorically stated that PW 1 did not disclose the 


names of the assailants either before him or to the 


others. This glaring contradiction further strengthens 


Mr Laskar's submission that the prosecution was 


groping around and on suspicion had involved the 


appellants. In view of the above observations we are of 


the opinion that the statements of PWs 1 and 3 cannot 


be relied upon.” 
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In the case of K. Anbazhagan (supra), the Hon’ble 


Supreme Court, in fact, discussed the procedure in such 


situations and observed that if the witness resile from 


his earlier testimony, in such a situation, the 


subsequent testimony remains uncontroverted. The 


Hon’ble Court observed as follows:- 


“31……………………….On a combined reading of 


the aforesaid decisions of this Court, it emerges clearly 


that even in a criminal prosecution when a witness is 


cross-examined and contradicted with the leave of the 


court, by the party calling him, his evidence cannot, as 


a matter of law, be treated as washed off the record 


altogether. It is for the judge of fact to consider in each 


case whether as a result of such cross-examination 


and contradiction, the witness stands thoroughly 


discredited or can still be believed in regard to a part of 


his testimony. If the judge finds that in the process, the 


credit of the witness has not been completely shaken, 


he may, after reading and considering the evidence of 


the witness, as a whole, with due caution and care, 


accept, in the light of other evidence on the record, that 


part of his testimony which he finds to be creditworthy 


and act upon it. The decisions by this Court in the 


above-referred cases are rendered in cases where the 


Public Prosecutor sought permission to question his 


own witnesses by resorting to Section 154 of the 


Evidence Act and the court allowed the Public 


Prosecutor to cross-examine his own witnesses. In 


such cases the trial Judge has discretionary power to 


examine the entire testimony and accept that part of 


testimony which he finds to be creditworthy and act 


upon it. But in the present case, the Public Prosecutor 


has not sought permission from the Court by resorting 


to Section 154 of the Evidence Act even though the 


witnesses have resiled from their earlier testimony. In 


such a situation the subsequent testimony of the 


witnesses remains uncontroverted. Just to take an 


example, when the witness now states that his earlier 


evidence was given under pressure and no attempt is 
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made to cross-examine such a witness, the court may 


find it difficult if not impossible to accept the earlier 


statement. The trial Judge may find it difficult not to 


accept the subsequent testimony of the witness, which 


has remained uncontroverted. This causes great 


prejudice to the prosecution culminating in great 


miscarriage of justice.” 


 


In the case of B. Raghuvir Acharya (supra), on the 


effect of non declaring a witness hostile, who speaks 


against other prosecution witness, the Hon’ble Supreme 


Court observed as follows:- 


“37.  PW 4, Rajesh Chandrakant Pawar was 


transferred in June 1991 from  Cangrowth to Cancigo. 


He was aware of the scheme and worked under 


Accused 2. In his deposition PW 4 stated that the 


endorsement [Ext. 17(i)] was in the handwriting Mr Anil 


Narichania, AGM. For the reason best known to the 


prosecution, they have not cited Mr Anil Narichania as 


one of the witnesses. Though PW 4, in his examination-


in-chief specifically stated that the endorsement [Ext. 


17(i)] was in the handwriting of Mr Anil Narichania, he 


was not declared hostile. We find a blatant 


contradiction and discrepancy in the evidence of PW 5 


who attributes the endorsement to Accused 1 and, 


therefore, it will not be desirable to rely on his 


evidence.” 


 


Similar principles have been laid down in the case 


of Jabir (supra) with regard to non declaring a witness 


hostile by the prosecution. 


 


(v) The alleged recovery at the instance of the 


appellants cannot be an evidence under Section 


27 of the Indian Evidence Act, 1872 (“the 
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Evidence Act”). There is no disclosure statement 


of the appellants.  


(vi) The FSL report was never tendered in evidence; it 


cannot be read into evidence. 


(vii) Even otherwise, the FSL report is much doubtful, 


it has no value. It cannot be read into evidence. 


(viii) The appellants were never given an opportunity 


to adduce evidence on sentence. 


(ix) While awarding death penalty, the court has not 


considered the mitigating and aggravating 


circumstances. 


(x) Death penalty cannot be awarded without 


assessing the mitigating and aggravating 


circumstances. 


Learned State Counsel 


23.  Learned State counsel would submit that the testimony 


of the chance witness cannot be discarded. In the instant case, it is 


argued that PW2 Bablu has explained the occasion to be present at 


the place of incident. Learned State counsel would also raise the 


following submissions:- 


(i) The defence has taken contradictory stands; on 


the one hand, presence of PW2 Bablu and PW3 


Jayawanti is doubted, whereas, on the other hand, 


they have been given suggestions which impliedly 


suggest that they were present at the place of 


incident. 


(ii)  It is argued that suggestions have been given a 


strong importance at a trial and if suggestions 
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suggest presence of a witness, it supports the 


prosecution case that such witness was present at 


the time of incident. 


(iii) It is argued that PW2 Bablu has been given a 


suggestion in the last paragraph of his cross 


examination that PW1 Brij Mohan had sent him to 


kill the deceased Preeti, as she was not delivering 


a child. Reference has been made to the 


suggestion given to PW3 Jayawanti in page 5, 3rd 


paragraph, when she was suggested that she did 


not try to save the deceased Preeti. She had denied 


this suggestion and has further explained that 


how could she save the deceased Preeti when she 


was pushed by the appellants and they proceeded 


towards the deceased Preeti. 


(iv) Based on these two suggestions, learned State 


counsel would submit that these suggestions given 


by the defence confirms that the appellants admit 


the presence of PW2 Bablu and PW3 Jayawanti at 


the place of incident.  


 In support of his contention, learned counsel has 


placed reliance upon the principles of law, as laid down 


in the case of  Balu Sudam Khalde and another Vs. State 


of Maharashtra20. In para 37 of it, the Hon’ble Supreme 


Court observed as follows:- 


“37. In Rakesh Kumar alias Babli v. State 


of Haryana reported in (1987) 2 SCC 34, this 


Court was dealing with an appeal against the 


judgment of the High Court affirming the order 


20 2023 SCC OnLine SC 355 
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of the Sessions Judge whereby the appellant and 


three other persons were convicted under 


Section 302 read with Section 34 of the IPC. 


While re-appreciating the evidence on record, 


this Court noticed that in the cross-examination 


of the PW 4, Sube Singh, a suggestion was made 


with regard to the colour of the shirt worn by 


one of the accused persons at the time of the 


incident. This Court taking into consideration 


the nature of the suggestion put by the defence 


and the reply arrived at the conclusion that the 


presence of the accused namely Dharam Vir was 


established on the spot at the time of 


occurrence. We quote the following observations 


made by this Court in paragraphs 8 and 9 


respectively as under: 


“8. PW 3, Bhagat Singh, stated in his 


examination-in-chief that he had identified 


the accused at the time of occurrence. But 


curiously enough, he was not cross-examined 


as to how and in what manner he could 


identify the accused, as pointed out by the 


learned Sessions Judge. No suggestion was 


also given to him that the place was dark and 


that it was not possible to identify the 


assailants of the deceased. 


9. In his cross-examination, PW 4, 


Sube Singh, stated that the accused Dharam 


Vir, was wearing a shirt of white colour. It was 


suggested to him on behalf of the accused 


that Dharam Vir was wearing a shirt of cream 


colour. In answer to that suggestion, PW 4 


said: “It is not correct that Dharam Vir 


accused was wearing a shirt of cream colour 


and not a white colour at that time.” The 


learned Sessions Judge has rightly observed 


that the above suggestion at least proves the 


presence of accused Dharam Vir, on the spot 


at the time of occurrence. 


38. Thus, from the above it is evident that 


the suggestion made by the defence counsel to a 


witness in the cross-examination if found to be 


incriminating in nature in any manner would 
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definitely bind the accused and the accused 


cannot get away on the plea that his counsel 


had no implied authority to make suggestions in 


the nature of admissions against his client. 


39. Any concession or admission of a fact 


by a defence counsel would definitely be binding 


on his client, except the concession on the point 


of law. As a legal proposition we cannot agree 


with the submission canvassed on behalf of the 


appellants that an answer by a witness to a 


suggestion made by the defence counsel in the 


cross-examination does not deserve any value or 


utility if it incriminates the accused in any 


manner. 


40. It is a cardinal principle of criminal 


jurisprudence that the initial burden to establish 


the case against the accused beyond reasonable 


doubt rests on the prosecution. It is also an 


elementary principle of law that the prosecution 


has to prove its case on its own legs and cannot 


derive advantage or benefit from the weakness of 


the defence. We are not suggesting for a moment 


that if prosecution is unable to prove its case on 


its own legs then the Court can still convict an 


accused on the strength of the evidence in the 


form of reply to the suggestions made by the 


defence counsel to a witness. Take for instance, 


in the present case we have reached to the 


conclusion that the evidence of the three 


eyewitnesses inspires confidence and there is 


nothing in their evidence on the basis of which it 


could be said that they are unreliable witnesses. 


Having reached to such a conclusion, in our 


opinion, to fortify our view we can definitely look 


into the suggestions made by the defence 


counsel to the eyewitnesses, the reply to those 


establishing the presence of the accused persons 


as well as the eyewitnesses in the night hours. 


To put it in other words, suggestions by itself are 


not sufficient to hold the accused guilty if they 


are incriminating in any manner or are in the 
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form of admission in the absence of any other 


reliable evidence on record. It is true that a 


suggestion has no evidentiary value but this 


proposition of law would not hold good at all 


times and in a given case during the course of 


cross-examination the defence counsel may put 


such a suggestion the answer to which may 


directly go against the accused and this is 


exactly what has happened in the present case.” 


 


(v) If opportunity to lead evidence is not given before 


awarding death penalty, it per se does not vitiate 


the sentence.  


In support of his contention, learned counsel has 


placed reliance upon the principles of law, as laid down 


in the case of In Re: Framing Guidelines Regarding 


Potential Mitigating Circumstances to be Considered 


while Imposing Death Sentences21. In this case, the 


Hon’ble Supreme Court discussed the law on the point 


and in para 27 observed as follows:- 


“27.  The common thread that runs 


through all these decisions is the express 


acknowledgment  that  meaningful, real 


 and effective hearing must be afforded to the 


accused, with the opportunity to adduce 


material relevant for the question of sentencing. 


What is conspicuously absent, is consideration 


and contemplation about the time this may 


require. In cases where it was felt that real and 


effective hearing may not have been given (on 


account of the same day sentencing), this court 


was satisfied that the flaw had been remedied at 


the appellate (or review stage), by affording the 


accused a chance to adduce material, and thus 


fulfilling the mandate of Section 235(2).” 


21 2022 SCC OnLine SC 1246 
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(vi)  Recording statements of the witnesses during 


investigation under Section 164 of the Code is a 


prerogative of the IO. In death penalty cases, even 


otherwise, evidence of each witness should be 


cautiously scrutinized. 


(vii) There is of course no disclosure statement, which 


would have led the police party to make recovery. 


Therefore, although the recovery is not admissible 


under Section 27 of the Evidence Act, but, it is 


argued that such recovery is relevant under 


Section 8 of the Evidence Act.  


In support of his submissions, learned counsel 


has placed reliance in the case of Shahaja @ Shahajan 


Ismail Mohd. Shaikh Vs. State of Maharashtra22.  


In the case of Shahaja @ Shahajan Ismail Mohd. 


Shaikh (supra), the Hon’ble Supreme Court observed as 


follows:- 


“48. Even while discarding the evidence 


in the form of discovery panchnama the conduct 


of the appellant herein would be relevant under 


Section 8 of the Act. The evidence of discovery 


would be admissible as conduct under Section 8 


of the Act quite apart from the admissibility of 


the disclosure statement under Section 27, as 


this Court observed in A.N. Venkatesh v. State of 


Karnataka, (2005) 7 SCC 714,: 


“By virtue of Section 8 of the Evidence 


Act, the conduct of the accused person is 


relevant, if such conduct influences or is 


influenced by any fact in issue or relevant 


fact. The evidence of the circumstance, 


22 2022 SCC OnLine SC 883 
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simpliciter, that the accused pointed out to 


the police officer, the place where the dead 


body of the kidnapped boy was found and on 


their pointing out the body was exhumed, 


would be admissible as conduct under Section 


8 irrespective of the fact whether the 


statement made by the accused 


contemporaneously with or antecedent to 


such conduct falls within the purview of 


Section 27 or not as held by this Court 


in Prakash Chand v. State (Delhi 


Admn.) (1979) 3 SCC 90. Even if we hold that 


the disclosure statement made by the accused 


appellants (Ex. P14 and P15) is not admissible 


under Section 27 of the Evidence Act,           


still it is relevant under Section 8.” 


…………………………………………………………


…………………………………………………………


………………………………………………………… 


50. Further, in the aforesaid context, we 


would like to sound a note of caution. Although 


the conduct of an accused may be a relevant fact 


under Section 8 of the Act, yet the same, by 


itself, cannot be a ground to convict him or hold 


him guilty and that too, for a serious offence like 


murder. Like any other piece of evidence, the 


conduct of an accused is also one of the 


circumstances which the court may take into 


consideration along with the other evidence on 


record, direct or indirect. What we are trying to 


convey is that the conduct of the accused alone, 


though may be relevant under Section 8 of the 


Act, cannot form the basis of conviction.” 


 


THE EVIDENCE 


24.  Before, the arguments are appreciated, it would be 


appropriate to examine the evidence that is available on record.  
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25.  Four witnesses, namely, PW2 Bablu, PW3 Jayawanti, 


PW5 Ruby and PW11 Smt. Saroj have stated that they had 


witnessed the incident. 


26.  PW1 Brij Mohan is the informant. PW4 Omrakash, PW7 


Charan Singh, PW9 Sukkhad Singh and PW11 Smt. Saroj have been 


declared hostile by the prosecution (It would be pertinent to note 


here that although PW11 Smt. Saroj had stated about the incident, 


but she has stated that the assailants had masked their faces, 


therefore, she could not identify them.). 


27.  PW6 Khushalpal Singh @ Pappu is the witness of 


inquest. PW8 SI Ashish Negi had prepared inquest. He is the person, 


who arrested the accused and made recovery also. PW10 Sushil 


Kumar has prepared Chik FIR and made entry in the General Diary 


of the police station. PW12 Dr. Mahesh Kumar Khaitan conducted 


post-mortem of the deceased. PW13 SI Rakam Singh Negi has also 


stated  about inquest, arrest and recovery as well as the samples of 


soil from the spot. PW15 SI Bhagwan Mahar initially took after the 


investigation and after him, PW14 SI Dilmohan Singh Bisht 


completed the investigation. 


28.  The incident took place in the house of Santarpal. He is 


not a witness. PW3 Jayawanti is wife of Santarpal. According to her, 


on 18.05.2018 at about 01:30 in the afternoon, the appellants 


Kuldeep and Arun came in her house. The appellant Arun was 


armed with shovel and the appellant Kuldeep was armed with axe. 


The deceased Preeti was in the house. PW11 Smt. Saroj and the 


deceased Preeti were doing some sewing work. Both the appellants 


Kuldeep and Arun came abusing them. When this witness and 


PW11 Smt. Saroj tried to close the door, they opened it by hitting on 
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it with the axe and shovel. Thereafter, they, while pushing this 


witness, reached to Preeti. Appellant Arun hit Preeti with a shovel 


and the appellant Kuldeep hit her with an axe. She fell down and 


died. Thereafter, both the appellants left the place saying that they 


have done what they wanted to do. According to PW3 Jayawanti, 


thereafter, from the telephone of the deceased Preeti, she called PW1 


Brij Mohan and narrated the incident to him. Meanwhile, many 


villagers gathered at the spot and within half an hour, Police also 


reached there. PW3 Jayawanti has also proved her statement 


recorded under Section 164 of the Code, as Ex. A2. A perusal of her 


statement under Section 164 of the Code shows that it is in line 


with what she has stated in the court. 


29.  PW5 Ruby is daughter of PW3 Jayawanti and Santarpal. 


The incident took place in her house. According to her, on the date 


of incident, at 01:30 p.m., she  was in latrine, when she heard 


noise. As soon as, she came out, she saw the appellants Kuldeep 


and Arun coming out from her house after killing the deceased 


Preeti. The appellant Kuldeep was armed with an axe while the 


appellant Arun was armed with a shovel. Thereafter, when this 


witness entered inside, she found Preeti dead on the ground. She 


searched the phone of Preeti and thereafter, her husband i.e. PW1 


Brij Mohan was told about the incident. This witness has also 


proved her statement recorded under Section 164 of the Code, as 


Ex. A3. 


30.  PW2 Bablu was not a resident of the same village, where 


the incident took place. According to him, the deceased Preeti and 


PW1 Brij Mohan had a love marriage, due to which,  the family 


members of the deceased Preeti were inimical towards them and had 
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threatened that they would kill them. According to him, the 


appellant Kuldeep has stated the same. This witness also tells that 


on 17.05.2018, at 07:00 in the evening, the deceased had come to 


the house of the PW3 Jayawanti.  


31.  According to PW2 Bablu, on 18.05.2018, he had gone to 


his fields. While returning at 01:30 P.M., he heard noise from the 


house of Santarpal. Ompal and Munnu were with him. They all 


alighted from his tractor and went inside the house of Santarpal. 


They saw that all the three appellants, namely, Kuldeep, Arun and 


Rahul were standing there.  The appellant Rahul was exhorting the 


other appellants to kill deceased Preeti. The appellant Kuldeep was 


armed with an axe and the appellant Arun was armed with a shovel. 


They were attacking the deceased. When this witness tried to save 


the deceased, according to him, the appellants tried to beat him 


also. Thereafter, the appellants ran away. 


32.  PW11 Smt. Saroj was also present at the time of 


incident. She has stated about the incident. According to her, on the 


date of incident, at about 10:00 in the morning, they had meals. 


Thereafter, PW3 Jayawanti took meals for her husband and 


children, who were working in the fields. At about 1:00 – 1:30 p.m., 


four persons, who had masked their faces, entered in the house 


armed with shovel, balkati and axe. She and the deceased Preeti 


were talking to each other at that time and PW5 Ruby was in the 


latrine. According to her, those four persons immediately attacked 


Preeti. This witness tried to intervene; she also sustained injuries. 


Hearing the noise, the neighbours and PW5 Ruby reached at the 


spot. Thereafter, those assailants left their weapons and moved 


away. According to PW11 Smt. Saroj, after half an hour of the 
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incident, PW2 Jayawanti, Santarpal and their children as well as 


PW6 Khushalpal Singh @ Pappu came at the spot and thereafter, 


police also came. As stated, this witness has been declared hostile 


and has been cross examined. 


33.  PW1 Brij Mohan is the informant. He has stated  that 


after marriage of the deceased with PW 1 Brij Mohan, the family 


members of the deceased were not happy because it was a court 


marriage. They had no connections with the family members of the 


deceased Preeti. According to this witness, on 18.05.2018, at 01:30 


p.m., the appellant Kuldeep and Arun killed his wife. He was 


telephonically told about it by PW5 Ruby. He telephoned the 


appellant Kuldeep also and asked as to why did they kill Preeti. But 


according this witness, he was also threatened to life by the 


appellant Kuldeep. When this witness reached at the spot, in the 


village, he met Omprakash, Bablu and Munnu, who told it to this 


witness that the appellants Arun and Kuldeep after killing the 


deceased Preeti with shovel and axe had come out from the house. 


When they tried to caught hold of them, they ran away on a 


motorcycle. This witness gave a report, Ex. A1. He is not an 


eyewitness. 


34.  PW4 Omprakash, PW7 Charan Singh, PW9 Sukkhad 


Singh have not supported the prosecution case and they have been 


declared hostile. In their cross examination by the prosecution, all 


these witnesses have stated that the assailants had left weapons of 


offence at the place of incident. In fact, PW9 Sukkhad Singh,  in his 


cross examination by the appellants, has stated that the weapons of 


offence i.e. shovel and axe were taken by the Police from the place of 


incident. 
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35.  PW8 SI Ashish Negi was posted as Sub Inspector at the 


concerned Police Station at the relevant time. After having received 


the information of killing, he reached in the village, where according  


to him, PW3 Jayawanti and PW11 Smt. Saroj had identified the 


dead body of the deceased Preeti. Thereafter, he prepared the 


inquest report. PW6 Khushalpal Singh @ Pappu is another witness 


of inquest.  


36.  According to PW8 SI Ashish Negi, on 19.05.2018, upon 


information having been received, they arrested the appellants 


Kuldeep and Arun and prepared all the arrest memos, etc. On the 


same date, according to him, they took the appellants Kuldeep and 


Arun from the lockup and proceeded at their village and on the way 


to Abdipur, near two dried tree, the appellants Kuldeep and Arun 


made them to stop the vehicle, whereafter the appellant Kuldeep got 


recovered an axe and his shirt and the appellant Arun also got 


recovered a shovel and his shirt. They had admitted that they had 


killed their sister with those weapons and at the time of incident, 


those shirts were worn by them. This witness has proved the 


recovery memos and other articles also. 


37.  PW13 SI Rakam Singh Negi has also stated about the 


samples of soil that were taken from the place of incident. He is also 


a witness of arrest and recovery. He has stated so in his evidence. 


38.  PW12 is Dr. Mahesh Kumar Khaitan, who conducted 


post mortem. The injuries, which were found on the person of the 


deceased have already been narrated hereinbefore. According to 


him, the death occurred due to shock and hemorrhage, as a result 


of ante-mortem injuries. 
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39.  PW15 SI Bhagwan Mahar initially took up the 


investigation. He prepared the site plan. He arrested the appellants 


Kuldeep and Arun and prepared arrest memo. According to him, the 


appellants Kuldeep and Arun were interrogated. They revealed that 


they could get recovered the weapons of offence as well as the shirts, 


which they had worn at the time of incident. Thereafter, this witness 


speaks as to how the recovery of shovel, axe and two shirts were 


made at the instance of the appellants. PW15 SI Bhagwan Mahar  


states that on 30.05.2011, the appellant Rahul was arrested. 


Thereafter, the investigation was transferred to PW14 SI Dilmohan 


Singh Bisht. He prepared the site plan of the place of recovery and 


after investigation, submitted charge sheet, Ex. A18. This is all the 


prosecution evidence. 


40.  On behalf of the defence, DW1 Aadesh Kumar has stated 


that on 18.05.2018, He had heard noise from the house of PW3 


Jayawanti. When he reached there, he saw that four persons, who 


had masked their faces were attacking Preeti with shovel and axe. 


PW11 Smt. Saroj also sustained injuries while trying to save Preeti. 


According to this witness, as soon as this witness could reach at the 


place of incident, all those four persons left the weapons of offence 


and ran towards forest. Thereafter, PW5 Ruby came at the spot from 


latrine/ bathroom and other persons also reached there. 


41.  DW2 Sonu Kumar has also stated that on the date of 


incident, on hearing the noise, when he visited the house of 


Santarpal, he saw four persons, who had masked their faces, 


running out from the house of Santarpal. This witness had seen 


shovel and axe lying outside the house and when he went inside, he 


found Preeti dead. According to him, PW11 Smt. Saroj also had 
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injury on her hand. Later on, PW3 Jayawanti, her children and 


husband and PW6 Khushalpal Singh @ Pappu returned from their 


fields. DW2 Sonu Kumar states that PW5 Ruby had come after the 


incident. 


42.  DW3 Kuldeep is one of the appellants. He tells that PW1 


Brij Mohan had married his sister Preeti against the wishes of his 


family members. Therefore, they were not happy with PW1 Brij 


Mohan and Preeti for about a year and a half. Thereafter, they 


started talking to each other over telephone and there was no 


animosity between them. He tells that the deceased Preeti would tell 


her that her husband PW1 Brij Mohan would harass her as she was 


unable to deliver a child and the deceased had also expressed an 


apprehension that PW1 Brij Mohan may kill her because he had 


given a telephone to PW5 Ruby, who had stayed in her house for 7 – 


10 days. This witness tells that on the date of incident at about 


01:30 p.m., PW1 Brij Mohan had telephoned him that someone has 


killed Preeti. Thereafter, he told PW1 Brij Mohan to reach at the spot 


and he also reached at the spot. But, there the people started 


abusing him. Thereafter, they left the place. 


43.  In the instant matter, the appellants were further 


examined under Section 313 of the Code by this Court and 


thereafter, one more defence witness Bir Singh’s statement was 


recorded by this Court. He has stated that on the date of incident, 


he was in his fields, where the appellant Kuldeep was  cultivating 


his land with him. At that time, the appellant Kuldeep told him that 


his sister has some problem, therefore, he borrowed motorcycle of 


this witness, which he gave to the appellant Kuldeep. 


 


2024:UHC:5260-DB







 40 


DISCUSSION 


44.  It is golden principle of criminal justice system of this 


country that the prosecution has to prove its case beyond 


reasonable doubt so as to bring home the guilt of the accused. In 


the case of Shivaji Sahabrao Bobade and another Vs. State of 


Maharashtra23, the Hon’ble Supreme Court, inter alia, observed that 


“the dangers of exaggerated devotion to the rule of benefit of 


doubt at the expense of social defence and to the soothing 


sentiment that all acquittals are always good regardless of 


justice to the victim and the community, demand especial 


emphasis in the contemporary context of escalating crime and 


escape. The judicial instrument has a public accountability. The 


cherished principles or golden thread of proof beyond 


reasonable doubt which runs through the web of our law should 


not be stretched morbidly to embrace every hunch, hesitancy 


and degree of doubt. The excessive solicitude reflected in the 


attitude that a thousand guilty men may go but one innocent 


martyr shall not suffer is a false dilemma. Only reasonable 


doubts belong to the accused. Otherwise any practical system of 


justice will then break down and lose credibility with the 


community.” (Para 6) 


45.  What is proved and how the court may presume 


existence of certain facts, have been elaborated by the Hon’ble 


Supreme Court in the case of K. Ponnuswamy Vs. State of T.N. By 


Inspector of Police, Directorate of Vigilance and Anti-Corruption 


23 (1973) 2 SCC 793 
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South Range, Trichy24. In this case, the Hon’ble Supreme Court 


observed as follows:- 


“27…………………………………………………………………


………………………………..………………………………..…. 


There can be no dispute with the legal proposition. 


However, let us see what is meant by “proved”. Section 


3 of the Evidence Act defines “proved” as follows: 


“3. ‘Proved’.—A fact is said to be proved when, 


after considering the matters before it, the court 


either believes it to exist, or considers its existence so 


probable that a prudent man ought, under the 


circumstances of the particular case, to act upon the 


supposition that it exists.” 


Further, Section 114 of the Evidence Act reads as 


follows: 


“114. Court may presume existence of certain 


facts.—The court may presume the existence of any 


fact which it thinks likely to have happened, regard 


being had to the common course of natural events, 


human conduct and public and private business, in 


their relation to the facts of the particular case.” 


Thus the fact is said to be proved when after 


considering the matters before it, the court believes it 


to exist, or considers its existence so probable that a 


prudent man ought, under the circumstances of the 


particular case, to act upon the supposition that it 


exists. In coming to its belief the court may presume 


existence of any fact which it thinks likely to have 


happened having regard to the natural course of event, 


human conduct and public and private business, in 


relation to the facts of each case.” 


46.  In the case of Iqbal Moosa Patel Vs. State of Gujarat25,  


the Hon’ble Supreme Court discussed the concept of “proof beyond 


reasonable doubt” and observed as follows:- 


24 (2001) 6 SCC 674 
25 (2011) 2 SCC 198 
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“23. It is true that the prosecution is required to 


establish its case beyond a reasonable doubt, but that 


does not mean that the degree of proof must be beyond 


a shadow of doubt. The principle as to what degree of 


proof is required is stated by Lord Denning in his 


inimitable style in Miller v. Minister of Pensions [(1947) 


2 All ER 372] : (All ER p. 373 H) 


“… That degree is well settled. It need not 


reach certainty, but it must carry a high degree of 


probability. Proof beyond reasonable doubt does not 


mean proof beyond the shadow of a doubt. The law 


would fail to protect the community if it admitted 


fanciful possibilities to deflect the course of justice. If 


the evidence is so strong against a man as to leave 


only a remote possibility in his favour which can be 


dismissed with sentence ‘of course it is possible, but 


not in the least probable,’ the case is proved beyond 


reasonable doubt….” 


“88. It is true that under our existing 


jurisprudence in a criminal matter, we have to 


proceed with presumption of innocence, but at the 


same time, that presumption is to be judged on the 


basis of conceptions of a reasonable prudent man. 


Smelling doubts for the sake of giving benefit of doubt 


is not the law of the land.” Ed.: As observed in Lal 


Singh v. State of Gujarat, (2001) 3 SCC 221, p. 273, 


para 88.” 


 


47.  What is residue doubt? What are lingering doubts? And 


what is proof beyond reasonable doubt? While referring the law in 


different jurisdictions, in the case of Ashok Debbarma alias Achak 


Debbarma Vs. State of Tripura26, the Hon’ble Supreme Court 


observed as follows:- 


“30. An accused has a profound right not to be 


convicted of an offence which is not established by the 


evidential standard of proof “beyond reasonable doubt”. 


This Court in Krishnan v. State (2003) 7 SCC 56 : 2003 


SCC (Cri) 1577 , held that the 


26 (2014) 4 SCC 747 
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“doubts would be called reasonable if they are 


free from a zest for abstract speculation. Law cannot 


afford any favourite other than truth. To constitute 


reasonable doubt, it must be free from an 


overemotional response. Doubts must be actual and 


substantial doubts as to the guilt of the accused 


persons arising from the evidence, or from the lack of 


it, as opposed to mere vague apprehensions. A 


reasonable doubt is not an imaginary, trivial or a 


merely possible doubt, but a fair doubt based upon 


reason and common sense. It must grow out of the 


evidence in the case”. (SCC p. 63, para 23) 
 


In Ramakant Rai v. Madan Rai (2003) 12        


SCC 395 :  2004  SCC  (Cri)  Supp  445,  the                  


above principle has been reiterated. 


………………………………………………………………………


……………………………………………………………………… 


32. “Residual doubt” is a mitigating 


circumstance, sometimes used and urged before the 


jury in the United States and, generally, not found 


favour by the various courts in the United States. 


In Franklin v. Lynaugh [101 L Ed 2d 155 : 487 US 164 


(1988)] , while dealing with the death sentence, the 


Court held as follows: 


“The petitioner also contends that the 


sentencing procedures followed in his case prevented 


the jury from considering, in mitigation of sentence, 


any ‘residual doubts’ it might have had about his 


guilt. The petitioner uses the phrase ‘residual doubts’ 


to refer to doubts that may have lingered in the 


minds of jurors who were convinced of his guilt 


beyond a reasonable doubt, but who were not 


absolutely certain of his guilt. Brief for Petitioner 14. 


The plurality and dissent reject the petitioner's 


‘residual doubt’ claim because they conclude that the 


special verdict questions did not prevent the jury 


from giving mitigating effect to its ‘residual doubt[s]’ 


about the petitioner's guilt. See ante at Franklin [101 


L Ed 2d 155 : 487 US 164 (1988)] , US p. 175; post 


at Franklin [101 L Ed 2d 155 : 487 US 164 (1988)] , 


US p. 189. This conclusion is open to question, 


however. Although the jury was permitted to consider 


evidence presented at the guilt phase in the course of 
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answering the special verdict questions, the jury was 


specifically instructed to decide whether the evidence 


supported affirmative answers to the special 


questions ‘beyond a reasonable doubt’. App. 15 


(emphasis added). Because of this instruction, the 


jury might not have thought that, in sentencing the 


petitioner, it was free to demand proof of his guilt 


beyond all doubt.” 


33. In California v. Brown [93 L Ed 2d 934 : 479 


US 538 (1987)] and other cases, the US courts took the 


view, “residual doubt” is not a fact about the defendant 


or the circumstances of the crime, but a lingering 


uncertainty about facts, a state of mind that exists 


somewhere between “beyond a reasonable doubt” and 


“absolute certainty”. The petitioner's “residual doubt” 


claim is that the States must permit capital sentencing 


bodies to demand proof of guilt to “an absolute 


certainty” before imposing the death sentence. Nothing 


in our cases mandates the imposition of this 


heightened burden of proof at capital sentencing. 


34. We also, in this country, as already 


indicated, expect the prosecution to prove its case 


beyond reasonable doubt, but not with “absolute 


certainty”. But, in between “reasonable doubt” and 


“absolute certainty”, a decision-maker's mind may 


wander, possibly in a given case he may go for 


“absolute certainty” so as to award death sentence, 


short of that he may go for “beyond reasonable doubt”. 


Suffice it to say, so far as the present case is 


concerned, we entertained a lingering doubt as to 


whether the appellant alone could have executed the 


crime single-handedly, especially when the prosecution 


itself says that it was the handiwork of a large group of 


people. If that be so, in our view, the crime perpetrated 


by a group of people in an extremely brutal, grotesque 


and dastardly manner, could not have been thrown 


upon the appellant alone without charge-sheeting other 


group of persons numbering around 35. All the element 


test as well as the residual doubt test, in a given case, 


may favour the accused, as a mitigating factor.” 
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48.  On behalf of the appellants, it is argued that the 


testimony of the chance witness should be cautiously accepted. 


Reference has been made to the judgments in the cases of Baby 


(supra) and Ravi Mandal (supra). 


49.  It is true that in the case of testimony of a chance 


witness, the Court must seek explanation from such witness for his 


presence at the place of incident. Undoubtedly, the deposition of the 


chance witness, whose presence at the place of incident remains 


doubtful may not be accepted. Such witness should explain 


adequately as to under what circumstance, he could witness the 


incident. What made him to be present at the place of incident, by 


chance?  


50.  It is also argued that if the witnesses are pinned down 


under Section 164 of the Code, their testimony should also be not 


easily accepted. The law, as discussed, hereinbefore, is well settled 


that inference may not be drawn that the testimony of a witness is 


not reliable because earlier his statement  has been recorded under 


Section 164 of the Code. Of course, if the statements of witnesses 


are recorded under Section 164 of the Code, an inference may be 


drawn that there was a time when the police thought that the 


witness may change. But, if the witness sticks to the statement 


made by him throughout, his statement may not be discarded 


merely on the ground that his statement was previously recorded 


under Section 164 of the Code. But the testimony has to be 


accepted with caution. 
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PW2 Bablu 


51.  On behalf of the appellants, testimony of the PW2 Bablu 


has been assailed on multiple counts. It is argued that he is a 


chance witness. He has not explained his presence at the place of 


incident. His testimony is not supported with other witnesses. He 


tells in the court that he was very close to PW1 Brij Mohan, but after 


the incident, he did not meet PW1 Brij Mohan; he also did not 


inform PW1 Brij Mohan telephonically or otherwise about the 


incident. Therefore, it is argued that he is the most unreliable 


witness. 


52.  This Court had already narrated as to what was stated 


by PW2 Bablu in his evidence. The testimony of this witness reveals 


as if he was much close to PW1 Brij Mohan. According to him, PW1 


Brij Mohan had love marriage with the deceased, which took place 


in Tehsil Laksar, where he was present. He also states about his 


presence as follows:- 


(i) On 17.05.2018, when PW11 Smt. Saroj and Ankit, 


son of the PW3 Jayawanti had visited their village 


Dharampur to take the deceased Preeti with them, 


according to him, he had spoken to PW11 Smt. 


Saroj at that time. 


(ii) On 17.05.2018 at 07:00 p.m., according to him, 


Ankit had taken the deceased Preeti with him to 


Abdipur and this witness had seen them going, as 


he was standing outside his house. 


(v) On 18.05.2018, at 10:00 in the morning, when 


this witness was going towards his fields, he had 


2024:UHC:5260-DB







 47 


seen the deceased Preeti sewing the suit at the 


door of his maternal uncle’s house, where         


PW3  Jayawanti and PW11 Smt. Saroj were also 


sitting. 


(vi) On 18.05.2018, at 01:30 p.m., this witness was 


returning on his tractor, when he heard shrieks 


from the house of PW3 Jayawanti. Thereafter, he 


went inside the house and according to him, he 


had seen all the appellants assaulting the 


deceased Preeti. 


 


53.  PW2 Bablu has stated that when he entered into the 


house of PW3 Jayawanti, he saw the appellant Rahul exhorting that 


the deceased Preeti may be killed and thereafter, the appellant 


Kuldeep armed with an axe and the appellant Arun armed with a 


shovel attacked the deceased Preeti. When this witness tried to save 


the deceased Preeti, the appellants also tried to beat him. 


Thereafter, they ran away. If the statement of this witness is seen, 


he states as if he was present at every important place relating to 


the killing of deceased Preeti. Where was PW1 Brij Mohan on the 


date of incident? It is interesting to note that according to PW2 


Bablu, PW1 Brij Mohan was at Aethal on that date and in the 


morning, he had told it to this witness and left at 07:00 a.m. 


(statement of PW2 Bablu, page 7  para 5). Does it mean that PW2 


Bablu was much close to PW1 Brij Mohan that PW1 Brij Mohan was 


involving this witness in each and every affair of his life? Even when 


he was going on 18.05.2018, he, according to PW2 Bablu, revealed it 


to PW2 Bablu that he was going to Aethal at 07:00 in the morning. 
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54.  After the incident, what is interesting to note is that 


according to PW2 Bablu, he did not meet PW1 Brij Mohan. He did 


not tell it to him as to how his wife died. He admits that he had 


mobile phone on that date, but he did not make telephone call to 


PW1 that his wife had been killed. In fact, in page 6, para 2 of his 


statement, PW2 Bablu says that on the date of incident, he had no 


conversation with PW1 Brij Mohan. This is much unusual for PW2 


Bablu. A man so close to PW1 Brij Mohan did not talk to him as to 


who killed his wife. 


 


55.   According to PW 2 Bablu, his statement was recorded 


after 2 – 21/2 months of the incident (Page 6, last para). Why? If this 


witness had witnessed the incident, why his statement was recorded 


so late?  


 


56.  PW2 Bablu tells (Page 3, last 3 lines) that in the incident, 


nobody got injuries while saving the deceased Preeti. According to 


the prosecution, at the time of incident, PW11 Smt. Saroj tried to 


save the deceased Preeti and she sustained injuries. PW11 Smt. 


Saroj has stated so and PW3 Jayawanti and PW5 Ruby have also 


corroborated her statement. 


 


57.  PW2 Bablu is not a resident of village Abdipur, where the 


incident took place. He is a resident of Village Dharampur. He has 


admitted that his fields lie between Village Abdipur and Village 


Dharampur (Page 3, line 4), which means that if a person starts 


from Dharampur, which is the village of PW2 Bablu, he would reach 


the fields of PW2 Bablu first and thereafter, one can reach Village 


Abdipur, where the incident took place. This witness PW2 Bablu 


also tells that there are two ways to reach his fields from his village. 
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One through Village Abdipur, which is a longer route and another is 


through Kaccha, but it is a shorter route. He has stated that he has 


gone via Abdipur on the date of incident. Why? If according to this 


witness, his fields were before the village Abdipur, what was the 


occasion for him to go to Abdipur? He has not explained it. It doubts 


his presence. 


 


58.  PW3 Jayawanti, PW5 Ruby and PW11 Smt. Saroj have 


stated that the appellants Kuldeep and Arun killed the deceased 


Preeti. They have not named the appellant Rahul. PW2 Bablu 


speaks against the appellant Rahul also. 


 


59.  The presence of PW2 Bablu at the place of incident is 


much doubtful for another reason. According to him, while 


returning from his fields, he alongwith two more persons were on 


the tractor; when they heard shrieks from the house of PW3  


Jayawanti, they reached in the house of PW3 Jayawanti, where they 


witnessed the incident. According to PW2 Bablu, the house  of PW3  


Jayawanti is at a distance of 30 meters from the pathway. The 


evidence is to be appreciated in the context of all the attending 


circumstances. 


 


60.   According to PW3 Jayawanti and PW5 Ruby, the 


appellants Kuldeep and Arun suddenly barged into the room and 


attacked Preeti and ran away. They did not take much time. If this 


is read alongwith the statement of PW2 Bablu, when he says that 


while passing through the pathway of the Village Abdipur, they 


heard shrieks from the house of PW3 Jayawanti, they stopped their 


tractor, walked 30 meters and thereafter, heard the appellant Rahul 


exhorting to kill Preeti and according to PW2 Bablu, thereafter, the 
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appellants Kuldeep and Arun killed Preeti. This is much doubtful. 


Were the appellants waiting for PW2 Bablu to come and witness the 


incident? Even otherwise, while driving a tractor, which in its own 


generates a lot of noise, stopping it on the shrieks, walking 30 


meters and thereafter, witnessing the incident is not a reliable 


statement of PW2 Bablu. 


 


61.  PW5 Ruby is daughter of PW3 Jayawanti. In her house, 


the incident took place. In her statement, PW5 Ruby has stated that 


PW2 Bablu, Munnu and Ompal did reach at the place of incident 


after half an hour of the incident (statement at Page 2, para 6). PW3 


Jayawanti has not stated that any person from the village had come 


to save Preeti at the time of incident. PW1 Brij Mohan has told it to 


the IO that “Now I come to know that Munnu Singh, Ompal and 


PW2 Bablu reached at the place of incident after some time of 


the incident.”  Although, PW1 Brij Mohan has denied of giving such 


statement, but PW14 SI Dilmohan Singh Bisht has confirmed that 


this statement was given by PW1 Brij Mohan (statement of PW14 SI 


Dilmohan Singh Bisht at para 15). 


 


62.  In view of the foregoing discussion, based on multiple 


reasons, this Court has no doubt that PW2 Bablu could not explain 


his presence at the place of incident. His presence at the place of 


incident is much doubtful. He is not a reliable witness. 


 


In Re: Appellant Rahul 


63.  Before proceeding further, this Court thinks it 


appropriate to examine the prosecution case qua the appellant 


Rahul. PW1 Brij Mohan is not an eyewitness. He has named various 
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persons as an accused in his FIR, including the appellant Rahul. 


But, in his examination in the court, he has stated that he did 


receive a telephone call from PW5 Ruby that the appellants Kuldeep 


and Arun killed the deceased Preeti and one person Rantej was 


waiting outside on a motorcycle. PW1 Brij Mohan has not stated 


that the appellant Rahul attacked the deceased Preeti. Although, 


this witness has stated that PW5 Ruby had told it to him that the 


appellant Rahul had called the appellant Kuldeep and others and he 


had supplied then the weapons of offence. He has also stated 


against other persons, including PW11 Smt. Saroj as a person 


involved in the case as they were not happy with his love marriage. 


PW5 Ruby has not stated anything against the appellant Rahul. She 


has not stated that the appellant Rahul had called the appellants 


Kuldeep and Arun and others and had in any manner supplied the 


weapons of offence. Therefore, on this aspect, the statement of PW1 


Brij Mohan is not corroborated by the statement of PW5 Ruby.  


64.  PW3 Jayawanti and PW5 Ruby are eyewitnesses of 


incident. They have not named Rahul as the person, who killed the 


deceased. According to both of them, the appellants Kuldeep and 


Arun did kill the deceased Preeti. PW11 Smt. Saroj has stated about 


the incident, but she has not identified or named any assailant. 


According to her, the assailants had masked their faces. PW2 Bablu 


has stated that it is the appellant Rahul, who was exhorting other 


appellants to kill the deceased, but this Court has already held that 


the statement of PW2 Bablu is much doubtful. His statement is not 


reliable.  


65.  Therefore, in view of the foregoing discussion, this Court 


is of the view that insofar as, the appellant Rahul is concerned,  
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the prosecution has not been able to prove its case beyond 


reasonable doubt against the appellant Rahul. Accordingly, the 


appellant Rahul deserves to be acquitted of the charge. 


 


 In Re: Kuldeep and others 


66.  The prosecution case with regard to the incident is much 


established.  The deceased Preeti was killed on 18.05.2018 at about 


01:30 p.m. in the house of PW3 Jayawanti. Prosecution has 


examined three eyewitnesses of the incident, namely, PW3 


Jayawanti, PW5 Ruby and PW11 Smt. Saroj (though she has been 


declared hostile because she did not name the assailants).  


67.  On behalf of the appellants, the testimony of PW3 


Jayawanti has been assailed. It is argued that she was not present 


at the place of incident and this has been argued based on the 


statement of PW6 Khushalpal Singh @ Pappu. PW6 Khushalpal 


Singh @ Pappu is otherwise the witness of inquest. But, when cross 


examined by the defence,  he told that on the date of incident at 


about 11:00-11:30, PW3 Jayawanti had taken meals for her 


husband and children in the fields where she was working till 


02:00-02:30 p.m. According to this witness PW6 Khushalpal Singh 


@ Pappu, when he received an information of the incident, he called 


the husband of PW3 Jayawanti that there is a fight in his house and 


thereafter, he alongwith PW3 Jayawanti and Santarpal, the 


husband of PW3 Jayawanti came back. It is argued on behalf of the 


defence that this part of the statement of PW6 Khushalpal Singh @ 


Pappu does not support the prosecution case. According to this 


statement, PW3 Jayawanti was not present at the place of incident, 


when this incident took place. It is argued that on this point, the 
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prosecution has not cross examined PW6 Khushalpal Singh @ 


Pappu. Therefore, prosecution has to accept his evidence. A large 


number of case laws are cited on this point, which have already 


been referred to. The principles of law do not need any reiteration.  


It has been held that the prosecution cannot wriggle out from the 


statements of such witnesses; the prosecution has to accept it.  


68.  In the case of Raja Ram (supra), the Hon’ble Supreme 


Court has held that the evidence of such witnesses are binding on 


the prosecution and in para 9 of the judgment, the Hon’ble Supreme 


Court further observed that “absolutely no reason, much less any 


good reason, has been stated by the Division Bench of the High 


Court as to how PW 8's testimony can be sidelined.” 


69.  It is true that PW6 Khushalpal Singh @ Pappu has not 


been cross examined by the prosecution on this very crucial aspect. 


But,  can it per se demolish the entire prosecution case? After all, 


appreciation of evidence is something which has to be done 


collectively. The Court cannot read a line here or a line there. It is 


also settled principle of law that if a part of statement is not true 


and it can be separated from other part of the statement of the 


witness, such separation can be done and that part of the evidence 


may be accepted, which is reliable. 


70.   This Court has multiple evidences with regard to 


presence of PW3 Jayawanti at the place of incident but at one place, 


PW6 Khushalpal Singh @ Pappu has stated that PW3 Jayawanti was 


not present at the place of incident. So has been stated by PW11 


Smt. Saroj also. Can that part of the evidence of PW6 Khushalpal 


Singh @ Pappu or PW11 Smt. Saroj be sidelined? Can they be 


disbelieved to the extent that PW3 Jayawanti was not in the fields at 
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the relevant time or whether the testimonies of PW3 Jayawanti, PW5 


Ruby may be accepted that PW3 Jayawanti was present at the spot 


when the incident took place? Evidence has to be evaluated and 


appreciated.  


71.  First and foremost document is the inquest report. It is 


Annexure A4 on the record. According to it, at 01:45 p.m., a report 


was received at the Police Station from SI Naresh Kumar and PW6 


Khushalpal Singh @ Pappu. Does it mean that PW6 Khushalpal 


Singh @ Pappu had informed the police about the incident at 01:45 


p.m.? If it is so, his testimony is not reliable, when he says that they 


were in fields up till 02:00 – 02:30 p.m., when he returned 


alongwith PW3 Jayawanti and Santarpal. The inquest began at 


02:20 p.m. and it records that the deceased was identified by PW3  


Jayawanti and  PW11 Smt. Saroj. 


72.  Who informed PW1 Brij Mohan about killing of his wife 


Preeti? The fact regarding presence of PW 3 Jayawanti at the place of 


incident is also relevant to be ascertained. According to PW1 Brij 


Mohan, after the incident on 18.05.2018 at 01:30 p.m., PW5 Ruby 


had telephoned him that the appellants Kuldeep and Arun had 


assaulted the deceased Preeti with axe and shovel (statement at page 


2, 4th line). PW3 Jayawanti has stated that when the appellants left 


the place of incident, she telephoned PW1 Brij Mohan and told him 


that the appellants Kuldeep and Arun had come and killed the 


deceased Preeti. It is the prosecution case that after the incident, the 


cell phone of deceased Preeti was at the place of incident. PW5 Ruby 


located it and contacted PW1 Brij Mohan and thereafter, PW3  


Jayawanti spoke to him (PW3 Jayawanti, page 6, 5th para).  
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73.  PW5 Ruby has also stated that after the incident, she 


located the phone of the deceased Preeti and called PW1 Brij Mohan 


and thereafter, the mother of the this witness, i.e. PW3 Jayawanti 


informed PW1 Brij Mohan about the incident. This telephone call of 


PW3 Jayawanti to PW1 Brij Mohan soon after the incident belies the 


statement of PW6 Khushalpal Singh @ Pappu that PW3 Jayawanti 


was not at the place of incident at the time of incident. In fact, PW3 


Jayawanti was very much present in her house when the incident 


took place. It is she who telephoned PW1 Brij Mohan immediately 


after the incident, about the incident. The statement of  PW1 Brij 


Mohan, PW3 Jayawanti and PW5 Ruby are corroborating to each 


other on this aspect. Therefore, that part of the statement of PW6 


Khushalpal Singh @ Pappu is not reliable when he says that PW3 


Jayawanti was in the fields at the time of incident. Even otherwise, 


PW3 Jayawanti was not given a single suggestion by the defence that 


she was in the fields when the incident took place.  


74.  On the other hand, on behalf of the defence, correctively 


a suggestion was given to PW3 Jayawanti that she did not save the 


deceased Preeti. To which she replied as follows: 


“It is wrong to say that I did not save Preeti. How could 


I save her, when they have pushed me and went towards her.” 


75.  Although general suggestions were given that PW3 


Jayawanti had not witnessed the incident. But, as stated, it was not 


suggested to her that she was in the fields at the relevant time. The 


suggestion that PW3 Jayawanti did not go to save Preeti itself 


suggests that the defence has accepted and admitted the presence of 


PW3 Jayawanti at the place of incident. 
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76.  In view of the foregoing discussion, this Court is of the 


view that PW3 Jayawanti was very much present at the place of 


incident. 


77.  PW3 Jayawanti has categorically stated that on 


18.05.2018, when she was in her house,  the appellants Kuldeep and 


Arun barged into the room, abused, pushed her and attacked 


deceased Preeti. The appellant Arun attacked with shovel and the 


appellant Kuldeep attacked with an axe, due to which she fell down 


and died. PW5 Ruby reached at the place of incident soon after the 


incident. She was in the latrine at the relevant time. When she heard 


noise, she returned and saw both the appellants coming out from her 


house. The appellant Kuldeep was armed with an axe and the 


appellant Arun was armed with a shovel. When this witness went 


inside, she found Preeti dead. Both these witnesses have proved their 


statements recorded under Section 164 of the Code. 


78.  PW3 Jayawanti and PW5 Ruby are quite natural 


witnesses. The incident took place in their house. The deceased as 


well as the appellants Kuldeep and Arun, all are their relatives.  


79.  PW11 Smt. Saroj also supports the prosecution case. 


She tells that on the date of incident,  deceased Preeti was killed in 


her presence inside the room of PW3 Jayawanti. She also tells that at 


the relevant time, PW5 Ruby had gone to latrine and she had 


returned soon, which means, the PW5 Ruby had occasion to identify 


the assailants. PW11 Smt. Saroj and the appellants Kuldeep and 


Arun are near relatives. Even if some near relative had masked the 


face, one could identify him. But, PW11 Smt. Saroj has not 


supported the prosecution case on that aspect. But, she has 


supported the prosecution case in material particulars. She has also 
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proved the presence of PW5 Ruby at the place of incident soon after 


the incident. Her statement  to the extent that PW3 Jayawanti was 


not at the place of incident is not reliable, as this Court has already 


held that PW3 Jayawanti  was very much present at the place of 


incident. The statement of PW5 Ruby is also natural and reliable.  


80.  In view of the foregoing discussion, this Court is of the 


view that the prosecution has been able to prove beyond 


reasonable doubt that on 18.05.2018, at about 01:30 p.m., the 


appellants Kuldeep  and Arun entered into the house of PW3  


Jayawanti and killed the deceased Preeti. The appellant Arun 


attacked her with shovel, whereas the appellant Kuldeep 


attacked her with an axe. As stated, the statements of PW3 


Jayawanti and PW5 ruby find support from the statement of 


PW11 Smt. Saroj. 


RECOVERY 


81.  According to the prosecution case, after their arrest, the 


appellants Kuldeep and Arun also got recovered the weapons of 


offence and shirts worn by them at the time of incident. PW8 SI 


Ashish Negi and PW13 SI Rakam Singh Negi have stated about it. On 


behalf of the appellants, it is argued that the recovery cannot be read 


under Section 27 of the Evidence Act, because there was no 


disclosure statement. PW8 SI Ashish Negi  has stated that they had 


left the station by GD report No. 25 at 03:25 p.m., on 19.05.2018 for 


recovery, but disclosure statement has not been proved. PW13 SI 


Rakam Singh has also not proved the disclosure statement, as to 


what was told by the appellants Kuldeep and Arun about the 


incident or the weapons of offence before they proceeded to recover 


the articles. 
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82.  Learned State counsel has admitted during the course of 


argument that there is no disclosure statement. In view of it, as per 


settled law, the alleged recovery may not be read under Section 27 of 


the Evidence Act. As held in the case of Shahaja @ Shahajan Ismail 


Mohd. Shaikh (supra), the conduct of the appellants may be relevant 


fact under Section 8 of the Evidence Act. 


83.  It is the prosecution case that the recovered articles were 


sent for forensic examination and the FSL report supports the 


prosecution case. 


84.  Learned Senior counsel for the appellants would submit 


that the FSL report cannot be read into evidence because it was 


never tendered in evidence and it is doubtful also. In support of his 


contention, learned counsel has placed reliance upon the principles 


of law, as laid down in the cases of Wali Muhammad Vs. King 


Emperor27, Karan Singh Vs. State of Chhattisgarh28, Sant Lal Vs. 


State29, State of Bihar Vs. Durgawati Devi and another30, Dharampal 


and another Vs. State31, and Anish Ahmed Vs. The State (NCT) 


Delhi32. 


85.  In the case of Wali Muhammad (supra), the Hon’ble 


Court observed as follows:- 


“5.  I am of opinion that this additional evidence 


ought not to have been perused in appeal unless the 


provisions of section 428 of the Cr PC ware complied with. No 


reasons were recorded, and no formal order admitting it was 


passed. It was treated as if it were a piece of evidence already 


on the record. Under section 510 of the Cr PC any document 


27 1923 SCC OnLine All. 73 
28 2006 SCC OnLine Chh. 104 
29 2016 SCC OnLine Del. 2723 
30 2021 SCC OnLine Patna 2009 
31 2011 SCC OnLine Del 3123 
32 2011 SCC OnLine Del. 3110 
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purporting to be a report under the hand of a Chemical 


Examiner upon any matter duly submitted to him for 


examination and report may be used as evidence in any 


enquiry, trial or other proceeding. This however does not 


imply that without tendering it in evidence it can be made use 


of for the first time in appeal. It is a piece of evidence that 


does not require any formal proof, but at the same time it 


must be tendered as-evidence and used as such, so that the 


accused may have a chance of questioning the identity of the 


packets. I am satisfied that this was not done in the present 


case. In failure of the report having been formally brought on 


the record, there is really no satisfactory evidence to show 


that the powder contained in these packets was cocaine.” 
 


86.   In the case of Karan Singh (supra), the Hon’ble 


Court observed that “the record does not show that at any time 


during trial, the evidence of the Forensic Science Laboratory 


was tendered by the prosecution and was exhibited as evidence 


as required under Section 293 of Cr. P.C. There is also absolutely 


nothing in the testimony of A.S.I. Shri Ashok Dwivedi P.W. 3 


which would show that he had any reason to believe that the 


substance seized from the appellant was Ganja. The prosecution 


has, therefore, failed to establish that the substance alleged to 


have been seized from the appellant was Ganja.” (Para 6) 


87.  In the case of Sant Lal (supra), the Hon’ble Court, in para 


18 observed as follows:- 


“18. Chapter 5 of the Indian Evidence Act deals with 


proof of documentary evidence. Author of a document is the 


person competent to prove the document and in his absence 


the document may be proved by a person who has seen and is 


familiar with the signature and handwriting of the author of 


the document except a public document. Section 293 Cr.P.C. 


permits reports of a category of Government scientific experts 


to be used in evidence in any enquiry, trial or other 


proceedings without the witness appearing in the witness box 
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himself. However, the party who uses the document is not 


exonerated from tendering the same in evidence. Documents 


admissible under Section 293 Cr.P.C. can be tendered in 


evidence by any person who is connected with the document 


in the sense he has brought the document or sought for the 


document in the absence of expert himself unless the Court 


deems it fit to summon the expert. 


…………………………………………………………………………….. 


…………………………………………………………………………….” 
 


88.  In the case of Durgawati Devi (supra), Dharampal (supra) 


and Anish Ahmed (supra), similar principles of law have been laid 


down. 


89.  This is not for the first time that this argument is being 


raised  at this stage. During the course of hearing, on 23.08.2022, a 


substantial question was raised regarding manner of acceptance of 


FSL report containing DNA profile and not putting the same to the 


appellants. It is thereafter, on 30.08.2022, the Court heard the 


parties and passed the detailed order. In para 7 of it, the Court 


observed as follows:- 


“7. Thus, this Court is of the opinion that non 


examination of the Scientific Officer of the State Forensic 


Science Laboratory, Dehradun and not exhibiting the forensic 


report but acting upon the same, has not caused prejudice to 


the condemned prisoners but this Court is not inclined to set 


aside the judgment and remand the entire case for de novo 


trial on this account. This Court is also of the opinion that 


remand of the case to the trial court for de novo trial is 


required in rarest of rare case and not in all cases. There is a 


procedural mistake in admitting the evidence by the trial 


Judge and in the opinion of this Court, this is not the rarest 


of rare case where the trial court’s judgment should be set 


aside and de novo trial should be ordered.” 
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90.  Thereafter, the directions were given that the appellants 


may be produced so that they may be examined under Section 313 of 


the Code. The appellants were so produced and they were examined 


under Section 313 of the Code and one defence witness was also 


examined at this stage. But, the fact remains that in para 7 of this 


Court’s order dated 30.08.2022, this Court had already concluded 


that “non examination of the Scientific Officer of the State 


Forensic Science Laboratory, Dehradun and not exhibiting the 


forensic report but acting upon the same, has not caused 


prejudice to the condemned prisoners”. Therefore,  the same 


points cannot be agitated again. 


91.   In view of the foregoing discussion, this Court is of 


the view that the prosecution has been able to prove its case beyond 


reasonable doubt against the appellants Kuldeep and Arun. 


SENTENCE 


92.  On behalf of the appellants, it is argued that they were 


never given any opportunity to adduce evidence on sentence. It is 


also argued that before a decision is taken to award death penalty, 


the Court needs to consider the mitigating and aggravating 


circumstances of the case and without assessing those 


circumstances, death penalty may not be awarded. 


 


93.  If an opportunity to adduce evidence is not given at the 


time of sentence, particularly, where death sentence is awarded, 


what would be its consequences have been discussed by the Hon’ble 


Supreme Court in the case of In Re: Framing Guidelines Regarding 


Potential Mitigating Circumstances to be Considered while Imposing 


Death Sentences (supra). The Hon’ble Supreme Court has observed 


that “ In cases, where it was felt that real and effective hearing 
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may not have been given (on account of the same day 


sentencing), this court was satisfied that the flaw had been 


remedied at the appellate (or review stage), by affording the 


accused a chance to adduce material, and thus fulfilling the 


mandate of Section 235(2).” (Para 27) 


 


94.  In the instant case, it is true that while awarding the 


death penalty, the court has not considered the mitigating and 


aggravating circumstances. The death penalty is not a rule, the rule 


is life imprisonment.  


 


95.  It is argued on behalf of the prosecution that it is a case 


of honour killing. Although, learned amicus curiae would submit that 


it is not a case of honour killing because PW1 Brij Mohan and the 


deceased Preeti had married in the year 2014 and the incident took 


place in the year 2018. Learned Senior Counsel for the appellants 


would also submit that it is not a case of honour killing. The 


appellants were having talking terms to PW1 Brij Mohan. There was 


no animosity between them. Initially, the family members of the 


deceased Preeti were not agreeable to her marriage with PW1 Brij 


Mohan, but subsequently, the relations were cordial and normal.  


 
96.  The words “honour killing”, as such, are not defined 


anywhere. In the case of Shakti Vahini Vs. Union of India and 


others33, the Hon’ble Supreme Court discussed this aspect. In para 1 


of the judgment, the Hon’ble Supreme Court observed that “The 


question that poignantly emanates for consideration is whether 


the elders of the family or clan can ever be allowed to proclaim a 


verdict guided by some notion of passion and eliminate the life 


33 (2018) 7 SCC 192 
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of the young who have exercised their choice to get married 


against the wishes of their elders or contrary to the customary 


practice of the clan. The answer has to be an emphatic “No”. 


 


97.  In para 6 of the judgment, the Hon’ble Supreme Court 


discussed the concept of honour in such matters as follows:- 


“6. It is set forth in the petition that the actions 


which are found to be linked with honour based crimes 


are : (i) loss of virginity outside marriage; (ii) pre-


marital pregnancy; (iii) infidelity; (iv) having 


unapproved relationships; (v) refusing an arranged 


marriage; (vi) asking for divorce; (vii) demanding 


custody of children after divorce; (viii) leaving the 


family or marital home without permission; (ix) causing 


scandal or gossip in the community, and (x) falling 


victim to rape. Expanding the aforesaid aspect, it is 


stated that some of the facets relate to inappropriate 


relationship by a woman some of which lead to refusal 


of arranged marriages. Certain instances have been 


cited with regard to honour crimes and how the said 


crimes reflect the gruesome phenomena of such 


incidents. Murder in daylight and brutal treatment in 


full public gaze of the members of the society reflect 


that the victims are treated as inanimate objects totally 


oblivious of the law of the land and absolutely 


unconcerned with the feelings of the victims who face 


such cruelty and eventually succumb to them. The 


expression of intention by the couples to get married 


even if they are adults is sans sense to the members 


who constitute the assembly, for according to them, it 


is the projected honour that rules supreme and the 


lives of others become subservient to their desires and 


decisions. Instances that have been depicted in the writ 


petition pertain to beating of people, shaving of heads 


and sometimes putting the victims on fire as if they are 


“flies to the wanton boys”. Various news items have 


been referred to express anguish with regard to the 


abominable and horrifying incidents that the human 
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eyes cannot see and sensitive minds can never 


countenance.” 


 


98.  In the same judgment, in para 23, the Hon’ble Supreme 


Court discussed the Law Commissions 242nd Report on “Prevention 


of Interference with the Freedom of Matrimonial Alliances (in the 


Name of Honour and Tradition) : A Suggested Legal Framework”. 


Para 1.2 of the report is as follows:- 


“1.2. At the outset, it may be stated that the 


words “honour killings” and “honour crimes” are being 


used loosely as convenient expressions to describe the 


incidents of violence and harassment caused to the 


young couple intending to marry or having married 


against the wishes of the community or family 


members. They are used more as catch phrases and 


not as apt and accurate expressions.” 


 


99.  It is admitted fact that PW1 Brij Mohan and the 


deceased Preeti both had romantic relationship before they entered 


into the marriage. They married in the court. PW1 Brij Mohan has 


stated that the family members of the deceased Preeti were unhappy 


with the marriage. Therefore, they had to perform the marriage in the 


Court. He never visited his in-law’s house. The deceased Preeti had 


no connections with her parental family. Although, according to him, 


he was threatened on multiple occasions telephonically. He also tells 


that twice he had talked to the appellant Kuldeep prior to the 


incident. PW3 Jayawanti has stated that PW1 Brij Mohan and the 


deceased Preeti belonged to the same caste. Their marriage was a 


court marriage. PW11 Smt. Saroj, tells that after the marriage of PW1 


Brij Mohan and the deceased Preeti, there was some animosity 


initially, but later on, the relations were normal. She would submit 
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that the appellants Kuldeep and Arun would visit the deceased in her 


house and they would talk to PW1 Brij Mohan also. 


 


100.  In the instant case, the appellant Kuldeep also moved an 


application for examining himself as a witness, which was allowed by 


the trial court on 04.12.2021. Thereafter, the appellant Kuldeep was 


examined as DW3. He has also admitted that their family members 


were not agreeable to the marriage of PW1 Brij Mohan with the 


deceased, therefore, they were not talking to them for about one and 


a half years. But subsequently, they started talking to each other 


and their animosity has been removed. 


 


101.  This Court has held that the prosecution has been able 


to prove that the appellant Kuldeep and Arun killed deceased Preeti 


with shovel and axe. Why did they kill her? PW1 Brij Mohan and the 


deceased Preeti had married against the wishes of the family 


members of the deceased Preeti. There was initial animosity. PW1 


Brij Mohan has stated that he never visited his in-law’s house. Even 


his wife deceased Preeti did not ever visit her parental house. Merely 


calling once or twice in the four years after marriage, till the 


deceased died, shows that the animosity between them was not 


resolved. It is nothing, but a case of honour killing. Appellants 


Kuldeep and Arun, both brothers, have killed their real sister 


because she married against their wishes to the PW1 Brij Mohan. 


 
102.  Now there remains the  question of sentence. The trial 


court has awarded death penalty, which is to be awarded in rarest of 


the rare cases. In the case of Bachan Singh Vs. State of Punjab34,  


the Hon’ble Supreme Court observed that Judges should never be 


34 (1980) 2 SCC 684 
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bloodthirsty while interpreting the law on this subject. The Hon’ble 


Supreme Court observed as follows:- 


“209. There are numerous other circumstances 


justifying the passing of the lighter sentence; as there 


are countervailing circumstances of aggravation. “We 


cannot obviously feed into a judicial computer all such 


situations since they are astrological imponderables in 


an imperfect and undulating society.” Nonetheless, it 


cannot be over-emphasised that the scope and concept 


of mitigating factors in the area of death penalty must 


receive a liberal and expansive construction by the 


courts in accord with the sentencing policy writ large in 


Section 354(3). Judges should never be bloodthirsty. 


Hanging of murderers has never been too good for 


them. Facts and Figures, albeit incomplete, furnished 


by the Union of India, show that in the past, courts 


have inflicted the extreme penalty with extreme 


infrequency — a fact which attests to the caution and 


compassion which they have always brought to bear on 


the exercise of their sentencing discretion in so grave a 


matter. It is, therefore, imperative to voice the concern 


that courts, aided by the broad illustrative guide-lines 


indicated by us, will discharge the onerous function 


with evermore scrupulous care and humane concern, 


directed along the highroad of legislative policy outlined 


in Section 354(3) viz. that for persons convicted of 


murder, life imprisonment is the rule and death 


sentence an exception. A real and abiding concern for 


the dignity of human life postulates resistance to 


taking a life through law's instrumentality. That ought 


not to be done save in the rarest of rare cases when the 


alternative option is unquestionably foreclosed.” 


 


103.  Subsequent to it, in the case of Machhi Singh and others 


Vs. State of Punjab35, while following the principles of law, as laid 


down in the case of Bachan Singh (supra), the principles have been 


35 (1983) 3 SCC 470 
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summed up by the Hon’ble Supreme Court in paras 38 and 39 as 


follows:- 


“38. In this background the guidelines indicated 


in Bachan Singh case (1980) 2 SCC 684 : 1980 SCC 


(Cri) 580 : AIR 1980 SC 898 : 1980 Cri LJ 636 will have 


to be culled out and applied to the facts of each 


individual case where the question of imposing of death 


sentence arises. The following propositions emerge 


from Bachan Singh case [(1980) 2 SCC 684 : 1980 SCC 


(Cri) 580 : AIR 1980 SC 898 : 1980 Cri LJ 636] : 


“(i) The extreme penalty of death need not be 


inflicted except in gravest cases of extreme 


culpability. 


(ii) Before opting for the death penalty the 


circumstances of the ‘offender’ also require to be 


taken into consideration along with the 


circumstances of the ‘crime’. 


(iii) Life imprisonment is the rule and death 


sentence is an exception. In other words death 


sentence must be imposed only when life 


imprisonment appears to be an altogether inadequate 


punishment having regard to the relevant 


circumstances of the crime, and provided, and only 


provided, the option to impose sentence of 


imprisonment for life cannot be conscientiously 


exercised having regard to the nature and 


circumstances of the crime and all the relevant 


circumstances. 


(iv) A balance sheet of aggravating and 


mitigating circumstances has to be drawn up and in 


doing so the mitigating circumstances have to be 


accorded full weightage and a just balance has to be 


struck between the aggravating and the mitigating 


circumstances before the option is exercised. 


39. In order to apply these guidelines inter alia 


the following questions may be asked and answered: 


(a) Is there something uncommon about the 


crime which renders sentence of imprisonment for life 


inadequate and calls for a death sentence? 


(b) Are the circumstances of the crime such 


that there is no alternative but to impose death 


sentence even after according maximum weightage to 
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the mitigating circumstances which speak in favour 


of the offender?” 
 


104.  What would be mitigating and aggravating 


circumstances? In the case of Ramnaresh and others Vs. State of 


Chhattisgarh36,  the Hon’ble Supreme Court discussed the law, as 


laid down in the case of Bachhan Singh (supra) and Machhi Singh 


(supra), and in para 76 enumerated the circumstances, which may 


be termed as aggravating and mitigating circumstances and the 


principles. It reads as follows:- 


“76. The law enunciated by this Court in its 
recent judgments, as already noticed, adds and 
elaborates the principles that were stated in Bachan 
Singh (1980) 2 SCC 684 : 1980 SCC (Cri) 580 and 
thereafter, in Machhi Singh (1983) 3 SCC 470 : 1983 
SCC (Cri) 681 . The aforesaid judgments, primarily 
dissect these principles into two different 
compartments—one being the “aggravating 
circumstances” while the other being the “mitigating 
circumstances”. The court would consider the 
cumulative effect of both these aspects and normally, it 
may not be very appropriate for the court to decide the 
most significant aspect of sentencing policy with 
reference to one of the classes under any of the 
following heads while completely ignoring other classes 
under other heads. To balance the two is the primary 
duty of the court. It will be appropriate for the court to 
come to a final conclusion upon balancing the exercise 
that would help to administer the criminal justice 
system better and provide an effective and meaningful 
reasoning by the court as contemplated under Section 
354(3) CrPC. 


 


Aggravating circumstances 


(1) The offences relating to the 


commission of heinous crimes like murder, rape, 
armed dacoity, kidnapping, etc. by the accused 


with a prior record of conviction for capital 


felony or offences committed by the person 
having a substantial history of serious assaults 


and criminal convictions. 


36 (2012) 4 SCC 257 
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(2) The offence was committed while the 


offender was engaged in the commission of 
another serious offence. 


(3) The offence was committed with the 
intention to create a fear psychosis in the public 


at large and was committed in a public place by 
a weapon or device which clearly could be 


hazardous to the life of more than one person. 


(4) The offence of murder was committed 
for ransom or like offences to receive money or 


monetary benefits. 


(5) Hired killings. 


(6) The offence was committed 
outrageously for want only while involving 


inhumane treatment and torture to the victim. 


(7) The offence was committed by a 


person while in lawful custody. 


(8) The murder or the offence was 
committed to prevent a person lawfully carrying 


out his duty like arrest or custody in a place of 


lawful confinement of himself or another. For 
instance, murder is of a person who had acted in 


lawful discharge of his duty under Section 43 


CrPC. 


(9) When the crime is enormous in 


proportion like making an attempt of murder of 
the entire family or members of a particular 


community. 


(10) When the victim is innocent, helpless 
or a person relies upon the trust of relationship 
and social norms, like a child, helpless woman, 


a daughter or a niece staying with a 


father/uncle and is inflicted with the crime by 
such a trusted person. 


(11) When murder is committed for a 
motive which evidences total depravity and 


meanness. 


(12) When there is a cold-blooded murder 
without provocation. 


(13) The crime is committed so brutally 
that it pricks or shocks not only the judicial 


conscience but even the conscience of the 
society. 
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Mitigating circumstances 


(1) The manner and circumstances in and 


under which the offence was committed, for 
example, extreme mental or emotional 


disturbance or extreme provocation in 


contradistinction to all these situations in 
normal course. 


(2) The age of the accused is a relevant 
consideration but not a determinative factor by 


itself. 


(3) The chances of the accused of not 


indulging in commission of the crime again and 
the probability of the accused being reformed 


and rehabilitated. 


(4) The condition of the accused shows 
that he was mentally defective and the defect 


impaired his capacity to appreciate the 
circumstances of his criminal conduct. 


(5) The circumstances which, in normal 
course of life, would render such a behaviour 


possible and could have the effect of giving rise 
to mental imbalance in that given situation like 


persistent harassment or, in fact, leading to 


such a peak of human behaviour that, in the 
facts and circumstances of the case, the accused 


believed that he was morally justified in 


committing the offence. 


(6) Where the court upon proper 


appreciation of evidence is of the view that the 
crime was not committed in a preordained 


manner and that the death resulted in the 


course of commission of another crime and that 
there was a possibility of it being construed as 


consequences to the commission of the primary 
crime. 


(7) Where it is absolutely unsafe to rely 
upon the testimony of a sole eyewitness though 


the prosecution has brought home the guilt of 


the accused. 


77. While determining the questions relatable to 


sentencing policy, the court has to follow certain 
principles and those principles are the loadstar besides 


the above considerations in imposition or otherwise of 


the death sentence. 
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Principles 


(1) The court has to apply the test to determine, 
if it was the “rarest of rare” case for imposition of a 


death sentence. 


(2) In the opinion of the court, imposition of any 
other punishment i.e. life imprisonment would be 


completely inadequate and would not meet the ends of 


justice. 


(3) Life imprisonment is the rule and death 


sentence is an exception. 


(4) The option to impose sentence of 


imprisonment for life cannot be cautiously exercised 
having regard to the nature and circumstances of the 


crime and all relevant considerations. 


(5) The method (planned or otherwise) and the 
manner (extent of brutality and inhumanity, etc.) in 


which the crime was committed and the circumstances 
leading to commission of such heinous crime.” 


 
 


105.  In the instant case, what is aggravating is that the 


appellants Kuldeep and Arun did kill their sister because she had 


married against their wishes to PW1 Brij Mohan. Another 


aggravating circumstance is that it is honour killing, which weakens 


the social fabric. But, there are multiple mitigating circumstances as 


follows:- 


(i)  On 17.05.2018, the deceased had gone to the 


house of PW3 Jayawanti for condolence. So it 


cannot be said a cold blooded murder. 


(ii) It is an instant killing. 


(iii) The deceased was not in the helplessness 


condition. She was in her maternal aunt’s house 


comfortably waiting to return to her house. 


(iv) The appellants Kuldeep and Arun had no criminal 


antecedents. They are unfortunate brothers, who 


under the false impression of honour, under some 


ruthless emotions, did kill their own sister. 
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(v) The appellants Kuldeep and Arun both are young. 


(vi)  It has not been shown by the prosecution that 


there are no chances of their reformation. 


(vii) It is not shown that the appellants Kuldeep and 


Arun are any danger to society. 


(viii) The appellants Kuldeep and Arun are not habitual 


offenders so that they may indulge in commission 


of similar crime in future. 


 


106.  Having given a thoughtful consideration to all the 


aggravating and mitigating factors, this Court is of the view that  


imposition of death sentence would be unwarranted in the present 


case. It would be appropriate and in the overall interest of justice to 


commute the death sentence of the appellants Kuldeep and Arun to 


life imprisonment. 


CONCLUSION 


107.       (i) Appellant Rahul is acquitted of the charge under 


Sections 302, 120B and 506 IPC. He is in custody. 


Let he be released forthwith, if not wanted in any 


other case. 


(ii) The conviction of the appellants Kuldeep and Arun 


under Sections 302, 120B and 506 IPC is upheld 


and confirmed. 


(iii) The sentence imposed on the appellants Kuldeep 


and Arun under Section 506 IPC is upheld. 


(iv) The sentence of death awarded to the appellants 


Kuldeep and Arun under Sections 302 and 120B 


IPC is commuted to the imprisonment for life. 
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(v) The impugned judgment and order is modified to 


the extent of acquittal of the appellant Rahul 


under Sections 302, 120B and 506 IPC and also to 


the extent of commuting the sentence of death 


awarded to the appellants Kuldeep and Arun 


under Sections 302 and 120B IPC to the 


imprisonment for life.  


(vi) Criminal Reference No. 02 of 2017 is answered, as 


above. 


(vii) Criminal Appeal Nos. 189 of 2022, 196 of 2022 


and 229 of 2022 are decided in terms of the 


orders, as above. 


 


108.  Let a copy of this judgment alongwith lower court record 


be forwarded to the court below for compliance. 


 


 
(Alok Kumar Verma, J.)                            (Ravindra Maithani, J.) 


            26.07.2024  
Jitendra 
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