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HIGH COURT OF UTTARAKHAND 

LIST OF JUDGES (AS ON 30
th

 September 2022) 

 

Sl. No. Name of the Hon’ble Judges Date of Appointment 

1. Hon’ble Mr. Justice Vipin Sanghi 

(Chief Justice) 

28.06.2022 

2. Hon’ble Mr. Justice Sanjaya Kumar Mishra 11.10.2021 

3. Hon’ble Mr. Justice Manoj Kumar Tiwari 19.05.2017 

4. Hon’ble Mr. Justice Sharad Kumar Sharma 19.05.2017 

5. Hon’ble Mr. Justice Ramesh Chandra Khulbe 03.12.2018 

6. Hon’ble Mr. Justice Ravindra Maithani 03.12.2018 

7. Hon’ble Mr. Justice Alok Kumar Verma 27.05.2019 
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MAJOR EVENTS & INITIATIVES 
Independence Day Celebration: On 15

th
  August, 2022 

                 
 

      

15
th
 August, 2022 was celebrated in the High Court premises with Great enthusiasm. On this occasion, National Flag 

was hoisted by Hon’ble Mr. Justice Vipin Sanghi, the Chief Justice of High Court of Uttarakhand in presence of 

Hon’ble Judges. Officers and Officials of the Registry and Advocates were also present. 
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Welcome Dinner to Hon’ble Mr. Justice Vipin Sanghi, the Chief Justice of 

Uttarakhand High Court by the Hon’ble Judges  
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PROGRAMMES ATTENDED BY HON’BLE JUDGES 

(FROM JULY 2022 TO SEPTEMBER 2022) 

 

1.  Hon’ble Mr. Justice Ravindra Maithani attended the Master Trainer Programme 

for High Court Judges (e-committee) at National Judicial Academy, Bhopal on 

21.08.2022. 

2. Hon’ble Mr. Justice Manoj Kumar Tiwari attended the National workshop for 

High Court Justices on Goods & Services Tax (GST), at National Judicial 

Academy, Bhopal during the period from 17.09.2022 to 18.09.2022. 

3.  Hon’ble Mr. Justice Alok Kumar Verma attended the North Zone-I Regional 

Conference on “Contemporary Judicial Developments and Strengthening  

Justice through Law  & Technology” (24
th
 & 25

th
 September, 2022)  at National 

Judicial Academy, Bhopal during the period from 24.09.2022 to 25.09.2022. 

 

********* 
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MAJOR ACTIVITIES OF STATE LEGAL SERVICES AUTHORITY 

FROM 

JULY 2022 TO SEPTEMBER 2022 

    
 

1. Legal Literacy Camp & Stall At Nandadevi Festival:- 
  

 As per the directions of the Hon’ble Executive Chairman, UKSLSA, Nainital 04 days 

legal awareness drive from 04.09.2022 to 07.09.2022 was organized in the Flat Ground, 

Nainital on the occasion of “Maa Nandadevi Mahotsav-2022”. During the occasion a 

Legal Literacy Stall was set-up in the regional fair organized in flat ground, Nainital.  

 During the aforesaid campaign drive on 05.09.2022, an essay competition was 

organized by the UKSLSA, Nainital. In the competition 6
th

 to 8
th

 class students and 9
th

 to 

12
th
 class students were participated and winners of both groups were given prize and 

certificate.  

 The Hon’ble Patron-in-Chief and Hon’ble Executive Chairman, Uttarakhand SLSA 

Nainital including other Hon’ble Judges of the Hon’ble High Court of Uttarakhand were 

pleased to visit the said legal literacy stall on 06.09.2022.  During the visit, 10 

wheelchairs and 06 crutches were given to the needy disabled persons by the Hon’ble the 

Patron-in-Chief and Hon’ble Executive Chairman, Uttarakhand SLSA Nainital and 

Hon’ble Judges of the Hon’ble High Court of Uttarakhand.  

 During the said legal awareness drive, documentary films based on legal aid/advices 

were also displayed to the visitors of the stall through projector. Legal informative 

booklets ‘SaralKanooni Gyan Mala’ published by the UKSLSA, Nainital were also 

distributed to the needy persons. 

 During the 04 days legal awareness drive, approx. 1500 persons were provided legal 

informative booklets and free legal aid/advice by the panel advocates present in the legal 

literacy stall. 
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2. Video Conferencing Session Dated 22.07.2022:- 
 

 The Hon’ble Patron-in-Chief and the Hon’ble Executive Chairman, Uttarakhand State 

Legal Services Authority, Nainital was pleased to interact with the District 

Judges/Chairpersons and Secretaries of all District Legal Services Authorities; 

Chairpersons and Secretaries (Judicial Officers) of the Tehsil Legal Services Committees 

on 24.08.2022. 

3. Campaign On Biodegradable & Non-Biodegradable Waste And Plastic 

Waste Management:- 

 In compliance of the order dated 07.07.2022 passed by the Hon’ble High Court of 

Uttarakhand in WP (PIL) No. 93/2022 (Jitendera Yadav Vs. Union of India & Others) and 
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as per the directions issued by the Hon’ble Executive Chairman, UKSLSA, Nainital with 

reference to the aforesaid order, to all District Legal Services Authorities in the State, 

Legal awareness and Cleanliness Drive is being carried out by the DLSAs across the 

State of Uttarakhand.  
  

4. Celebration Of ‘Harela’ Festival:- 

 One-week plantation drive celebrated by all the District Legal Services 

Authorities throughout the State of Uttarakhand. 

  

5. Observation Of ‘World Population Day’ On 11.07.2022:- 

 Legal Awareness Programmes, Essay Competition, Door-to-Door campaign in 

their districts is organized by DLSAs. 
 

6. Special Legal Awareness  Programme (Lap) In Each Tehsil:-   

           

   As per directions of National Legal Services Authority, special Legal Awareness 

Programmes are being organized by all the District Legal Services Authorities, in each 

Tehsil of the districts of Uttarakhand. The said campaign is being carried out in 

collaboration with National Commission for Women (NCW). The aim of the said 

campaign drive is to spread legal awareness amongst women living/residing in 

rural/remote/far-flung areas of the State of Uttarakhand. The said special Legal 

Awareness Programme (LAP) was organized by all the District Legal Services 

Authorities in the first week of September, 2022 as directed by UKSLSA, Nainital. 
 

7. Observation Of “International Day Of Democracy”:- 

 The District Legal Services Authorities on 15.09.2022. The aim to observe the 

democracy day is to make aware the common mass about their freedom of speech, 

freedom of media to democracy, peace 
  

8. Jail Samiksha Diwas :-         

     In order to strengthen Jail Legal Aid Clinics established inside the jail campus and 

Prisoners Focused Legal Services, ‘Jail Samiksha Diwas’ has been organized inside 

District/Sub-Jails and at Legal Aid Clinics/Judicial Lock-up on every Wednesday of the 

week.  
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NATIONAL LOK ADALAT ORGANIZED ON 13.08.2022 

 

 During the quarter July-2022 to September-2022, a National Lok Adalat was 

organized on 13.08.2022. Total 8593 cases were referred and out of them total 7073 cases 

were settled amicably and a sum of Rs. 48,15,62,503/- were finalized as settlement 

amount, in the said National Lok Adalat organized on 13.08.2022. 

  In the aforesaid National Lok Adalat, total 17948 Pre-Litigation cases were taken-up 

and out of them 10771 cases were settled amicably and Rs. 20,90,08,403/- were realized 

as settlement amount.  

 The National Lok Adalat was also organized in the Quasi-Judicial Courts such as 

DRT (Debt Recovery Tribunal, Dehradun) and Consumer Courts on 13.08.2022. Total 

168 cases were referred in such Quashi-Judicial Courts and out of them 134 were settled 

and Rs. 1,05,80,86,081/- were realized as settlement amount.   
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DETAILS OF DISPOSAL OF CASES IN THE NATIONAL LOK ADALAT HELD 

ON 13
th

 AUGUST, 2022  

IN THE STATE OF UTTARAKHAND  

 

S. 
No. 

Name of the Courts No. of 
cases 

referred 
 

No. of cases 
settled 

Settlement 
Amount 

1 Hon’ble High Court of 

Uttarakhand 

327 33 2,55,13,886 

2 Almora 103 67 55,66,294 

3 Bageshwar 59 42 16,43,063 

4 Chamoli 64 40 2,15,61,080 

5 Champawat 118 98 55,77,240 

6 Dehradun 2095 1943 10,75,15,520 

7 Haridwar 2179 1770 4,70,65,384 

8 Nainital 728 637 4,12,46,540 

9 Pauri Garhwal 284 272 1,58,85,584 

10 Pithoragarh 227 173 1,33,39,927 

11 Rudraprayag 69 69 48,15,065 

12 Tehri Garhwal 272 222 4,13,66,613 

13 Udham Singh Nagar 1868 1535 14,10,66,007 

14 Uttarkashi 200 172 94,00,300 

15  Pre-Litigation Cases 17948 10771 20,90,08,403 

 TOTAL:- 26541 17844 69,05,70,906 

16 Debt Recovery Tribunal, 

Dehradun 

78 78 1,05,42,00,000 

17 Consumer Courts 90 56 38,86,081 

 TOTAL:- 168 134 1,05,80,86,081 

         GRAND TOTAL :- 26709 17978 1,74,86,56,987 
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STATUS OF FULL TIME SECRETARIES/TLSC/PLVS/PANEL LAWYERS/RETAINER 

LAWYERS/MEDIATORS/LEGAL AID CLINICS/FRONT OFFICE/MEDIATION 

CENTERS AS ON 30.09.2022 

 

NAME OF DLSA No. of 
Full Time 
Secretary 

No. of 
TLSCs 

Constituted 

No. of 
Panel 

Lawyers 

No. of 
Retainer 
Lawyers 

No. of 
trained 
PLVs 

No. of 
Legal 
Aid 

Clinics 

No. of 
Front 

Offices 

No. 
Mediation 
Centers 

No. of 
Mediators 

ALMORA 01 03 13 01 91 34 01 01 04 

BAGESHWAR 01 01 05 01 51 27 01 01 02 

CHAMOLI 01 05 07 01 36 09 01 01 02 

CHAMPAWAT 01 01 11 01 60 17 01 01 03 

DEHRADUN 01 04 48 01 57 55 01 02 15 

HARIDWAR 01 02 44 01 52 34 01 03 22 

NAINITAL 01 02 27 01 76 08 01 03 05 

PAURI 

GARHWAL 

01 04 47 01 43 26 01 02 05 

PITHORAGARH 01 04 11 01 29 03 01 01 04 

RUDRAPRAYAG 01 01 07 01 62 33 01 01 01 

TEHRI 

GARHWAL 

01 02 26 01 43 27 01 01 03 

U. S. NAGAR 01 05 51 01 85 24 01 03 11 

UTTARKASHI 01 02 17 01 60 19 01 01 05 

HCLSC 01 - 24 01 - - 01 01 09 

TOTAL  14 36 338 14 745 316 14 22 90 
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STATISTICAL INFORMATION 

STATEMENT SHOWING THE PROGRESS OF LOK ADALATS HELD IN 

THE STATE OF UTTARAKHAND  

FROM JULY 2022 TO SEPTEMBER 2022 

S. 

No. 
Name of District Total 

No. of 

Lok 

Adalats 

Held 

Total  

No. of 

Cases 

Taken 

up 

Total 

No. of 

Cases 

Dispose

d off 

Compensation/ 
Settlement 

Amount  

Realized As 

Fine (in Rs.) 
Total No. 

of 

Persons 

Benefited 

in Lok 

Adalat 

01 ALMORA 04 291 163 56,36,294 3,76,200 163 

02 BAGESHWER 03 169 54 16,43,063 42,400 54 

03 CHAMOLI 04 223 109 2,16,69,180 2,58,300 109 

04 CHAMPAWAT 04 265 140 59,27,240 43,100 140 

05 DEHRADUN 04 6915 4756 10,80,06,720 8,15,750 4756 

06 HARDWAR 04 3521 2383 4,71,66,384 3,42,800 2383 

07 NAINITAL 04 4072 2646 4,25,48,140 22,40,900 2646 

08 PAURI GARHWAL 04 592 503 1,59,97,584 11,85,200 503 

09 PITHORAGARH 04 1996 271 1,33,39,927 2,42,155 271 

10 RUDRAPARYAG 02 79 71 48,15,065 5,500 71 

11 TEHRI GARHWAL 04 978 472 4,20,10,013 6,10,700 472 

12 UDHAM SINGH 

NAGAR 

04 2937 1989 14,35,23,007 1,53,950 1989 

13 UTTARKASHI 02 216 176 94,00,300 3,800 176 

14 HCSLC, 

NAINITAL 

01 327 33 2,55,13,886 - 33 

15 UKSLSA,NTL - - - - - - 

 
 

TOTAL :- 

 

48 22581 13766 48,71,96,803 63,20,755 13766 

16 CONSUMER 

COURTS 

08 90 56 38,86,081 - 56 

17 D.R.T., 

DEHRADUN 

01 78 78 1,05,42,00,000 - 78 

 
TOTAL 09 168 134 1,05,80,86,081 - 134 

 
GRAND TOTAL 57 22749 13900 1,54,52,82,884 - - 
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STATEMENT SHOWING THE PROGRESS OF CAMPS ORGANIZED IN 

THE STATE OF UTTARAKHAND  

FROM JULY 2022 TO SEPTEMBER 2022 

 

S. No. Name of District No. of Camps  
Organized 

Total No. of Persons  

Benefited in Camps 

01 ALMORA 
270 18880 

02 BAGESHWER 
99 3659 

03 CHAMOLI 
209 12413 

04 CHAMPAWAT 
576 19492 

05 DEHRADUN 
38 1914 

06 HARDWAR 
104 6680 

07 NAINITAL 
73 2804 

08 PAURI GARHWAL 69 2104 

09 PITHORAGARH 
177 9540 

10 RUDRAPARYAG 
88 7249 

11 TEHRI GARHWAL 271 9704 

12 UDHAM SINGH  

NAGAR 

136 9001 

13 UTTARKASHI 
152 4380 

14 HCLSC, NAINITAL 
- - 

15 UKSLSA, NAINITAL 
01 1500 

 Total 
2263 109320 
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STATEMENT SHOWING THE PROGRESS OF LEGAL AID AND 

ADVICE/COUNSELING PROVIDED IN THE STATE OF UTTARAKHAND  

FOR THE PERIOD FROM JULY 2022 TO SEPTEMBER 2022 

 

S. No. Name of District No. of Persons Benefited through Legal Aid & 

Advice 

Legal Aid Legal Advice/ 

Counseling 

01 ALMORA 
41 20 

02 BAGESHWER 
12 18 

03 CHAMOLI 
07 34 

04 CHAMPAWAT 
16 - 

05 DEHRADUN 
313 09 

06 HARDWAR 
208 - 

07 NAINITAL 
107 17 

08 PAURI GARHWAL 
32 28 

09 PITHORAGARH 
12 01 

10 RUDRAPARYAG 
12 06 

11 TEHRI GARHWAL 
21 06 

12 UDHAM SINGH  NAGAR 
151 45 

13 UTTARKASHI 
10 - 

14 HCLSC, NAINITAL 
39 - 

15 U.K. S.L.S.A., N.T.L. 
- 47 

 TOTAL 
981 231 
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PROGRAMMES/ACTIVITIES INSIDE JAIL CAMPUS DURING JULY, 2022 TO 

SEPTEMBER, 2022 

 

 

 

          
 

 

 

 

 

 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

STATISTICAL INFORMATION IN RESPECT OF PERMANENT LOK ADALATS 

(Established u/s 22B of LSA Act) 
 

(STATISTICAL INFORMATION FOR THE MONTH OF JULY, 2022 TO SEPTEMBER, 2022) 

 
(i) No. of PLAs existing  :-07  (Almora, Dehradun, Hardwar, Nainital, Pauri  
         Garhwal, Tehri Garhwal and U.S. Nagar) 
 
(ii) Total No. of PLAs functioning :-04 (Dehradun, Hardwar, Nainital and U.S. Nagar) 

 

   
S.N. Permanent Lok 

Adalats 
Number 

of 

Sittings 

No. of cases 
pending as 

on  
30.06.2022 

No. of 
cases 

received 
during the 

Period 

No. of 
cases 

settled 
during the 

Period 

Total 
Value/Amount 

of  
Settlement 

(Rs.) 

1 Dehradun 63 170 47 55 3,03,48,724 

2 Haridwar 26 49 23 12 75,61,100 

3 Nainital 32 160 10 16 15,15,027 

4 Udham Singh Nagar 24 138 74 59 - 

 Total 145 517 154 142 3,94,24,851 

 

 

S.N. Name of 
District 

Lok Adalat’s 
organized in Jails 

Legal Literacy Camps 
organized in Jails 

Legal Aid 
provided to 

under trial 
prisoners 

Jail visit 

  No. of 
organize 

Lok 

Adalats 

No. of 
cases 

disposed 

off 

Camps 
organized 

Benefitted 
persons 

Number of 
Benefitted 
under trial 

prisoners 

Total 
Number 
Jail visit 

1 ALMORA 03 02 13 996 16 13 

2 BAGESHWAR - - 02 124 09 10 

3 CHAMOLI - - 13 1672 02 11 

4 CHAMPAWAT - - 07 188 11 06 

5 DEHRADUN 04 76 - - 180 05 

6 HARDWAR 06 82 04 2400 177 07 

7 NAINITAL 02 11 02 60 64 04 

8 PAURI GARHWAL - - 02 249 13 06 

9 PITHORAGARH - - 19 683 05 04 

10 RUDRAPRAYAG - - 14 421 04 01 

11 TEHRI GARHWAL 02 05 11 1061 09 11 

12 U.S. NAGAR 03 41 03 380 98 03 

13 UTTARKASHI - - 09 961 07 - 

14 H.C.L.S.C. NTL - - - - 18 - 

 TOTAL :- 20 217 99 9195 613 81 
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STATISTICAL INFORMATION IN RESPECT OF VICTIM COMPENSATION 

SCHEME U/S 357 A Cr. PC 

(STATISTICAL INFORMATION FOR THE MONTH OF JULY, 2022 TO 

SEPTEMBER, 2022) 
 

No. of 

applications 

received 

directly by 

Legal 

Services 

Institutions 

 

(A) 

 

No. of 

applications/ 

orders 

marked/directed 

by any Court  

 

 

 

(B) 

Total No. of 

applications 

received 

including 

Court orders 

 

 

 

(A+B) 

No. of 

applications 

decided 

No. of 

applications 

pending 

Total Value/ 

Settlement 

Amount  

(Rs.) 

 

123 

 

 

25 

 

148 

 

26 

 

249 

 

 

48,60,000 

 

 

 

STATISTICAL INFORMATION IN RESPECT OF CASES SETTLED 

THROUGH MEDIATION 

 

(STATISTICAL INFORMATION FOR THE MONTH OF JULY, 2022 TO 

SEPTEMBER, 2022) 
 

(A)  Total Number of ADR Centres  : 04 

(B)   Total No of Existing Mediation Centres other than ADR Centres : 16 

(C)  Number of Mediators (Total of both in ADR Centres and Mediation 

  Centres : 91 

    

DISPOSAL 

 

  Total of all 

Mediation/ 

ADR Centre’s 

 

A Number of cases pending in the beginning of the month 104 

B No. of cases received during the month 237 

C Cases settled through Mediation 19 

D Cases returned as not settled 179 

E Non-starter cases which were retuned as mediation could not commenced   14 

F No. of Connected cases 01 

G No. of Cases pending at the end of the month 129 

 

 

 

********* 
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TRAINING PROGRAMMES HELD IN THE PERIOD OF 

JULY 2022 TO SEPTEMBER 2022                               

AT  

UTTARAKHAND JUDICIAL AND LEGAL ACADEMY, 

BHOWALI, NAINITAL.   

 

   

S. No. 

 

 

 

 

Name of Training Programmes/ Workshops Duration 

 

 

 

 

 

 

 

 

 

 

 

1. 

Foundation Training Programme for Newly Recruited Civil Judges 

(J.D.) 2019 Batch 

 (IIIrd phase of Institutional Training) 

 (Physical Mode) 

01.07.2022 

to 

05.10.2022 

(Two and half months 

plus about 21 days for 

Uttarakhand Darshan) 

 

2. 

Refresher programme for Court Staffs & N step Training 

 (IIIrd Phase) 

 (Virtual Mode) 

02.07.2022 

(One day) 

 

3. 

Workshop on ‘Protection of Children from Sexual Offences Act, 

2012’ for POCSO Judges  

(Virtual Mode) 

13.07.2022  

to  

14.07.2022 

(Two days) 

 

4. 

Foundation Training Programme for Promoted Judicial Officers in 

H.J.S. cadre  

(Physical Mode) 

20.06.2022  

to  

19.07.2022  

(One month) 

 

5. 

Workshop on Gender Sensitization for Tehsildar  and Naib- 

Tehsildar/Patwari  

(Virtual Mode) 

19.07.2022 

 (One day) 

 

6. 

Refresher programme for Court Staffs  

 (IInd Phase)  

(Virtual Mode) 

23.07.2022 

(One day) 

 

7. 

Sharing of Best Practices Programme for Civil Judges on Probation 

of 2019 Batch, Odisha Judicial Service  

(Physical Mode) 

24.07.2022 

 to 

 30.07.2022 

 (One week) 
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8. 

One day Workshop for ADJs and ASPs on MACP  

(Ist Phase) 

(Virtual Mode) 

05.08.2022  

(One day) 

 

9. 

Refresher programme for Court Staffs 

 (IIIrd Phase) 

(Virtual Mode) 

06.08.2022  

(One day) 

 

10. 

Workshop for Civil & Criminal law relating to Appeals, Revision for 

ADJs  

(Ist Phase)  

(Physical Mode) 

16.08.2022  

to  

17.08.2022  

(Two day) 

 

11. 

Advocate/Advocate Clerk Ecourts Programme at District 

Headquarters  

(Ist Phase) 

(Virtual Mode) 

20.08.2022  

(One day) 

 

12. 

Workshop for Civil & Criminal law relating to Appeals, Revision for 

ADJs  

(IInd Phase) 

(Physical Mode) 

23.08.2022  

to 

 24.08.2022  

(Two days) 

 

13. 

Advocate/Advocate Clerk Ecourts Programme at District 

Headquarters  

(IInd Phase ) 

(Virtual Mode) 

03.09.2022  

(One day) 

14. Training on Civil Law for District Government Counsels/Additional 

District Government Counsels/Assistant District Government 

Counsels (Civil)  

(Physical Mode) 

05.09.2022  

to  

06.09.2022 

 (Two days) 

15. Training on Criminal Law for District Government 

Counsels/Additional District Government Counsels/ Assistant 

District Government Counsels (Criminal) 

(Physical Mode) 

20.09.2022  

to 

 21.09.2022  

(Two days) 

16. One day Workshop for ADJs and ASPs on MACP  

(IInd Phase) 

(Virtual Mode) 

24.09.2022 

 (One day) 

17. Advocate/Advocate Clerk Ecourts Programme at Taluk/Village 

 (Ist Phase) 

(Virtual Mode) 

24.09.2022 

(One day) 
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Sharing of Best Practices Programme for Civil Judges on Probation of 2019 Batch of Odisha Judicial Service 

from 24.07.2022 to 30.07.2022. 

. 

 

 

 
Workshop for Civil and Criminal Law relating to Appeals, Revision for ADJs (IInd phase) on 23

rd
 and 24

th
 of 

August, 2022
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Foundation Training Programme for Newly Recruited Civil Judges (J.D), 2019 Batch (IIIrd phase of 

Institutional Training) from 01.07.2022 to 05.10.2022 

 

 

           

********* 



 

24 

 

July-September, 2022 Uttarakhand Court News 

 

      

 

INSTITUTION, DISPOSAL AND PENDENCY OF CASES 

 

 

 

HIGH COURT OF UTTARAKHAND 

(From 01.07.2022 to 30.09.2022) 

 

 Pendency 

(As  on  01.07.2022) 

Civil 

Cases 
Criminal 

Cases 
Total 

Pendency 

24703 17732 42435 

Institution 

( 01.07.2022 to 30.09.2022) 

Disposal 

(01.07.2022 to 30.09.2022)  

Pendency 

(As on 30.09.2022) 

 

Civil 

Cases 

 

Criminal 

Cases 

 

Total 

Institution 

 

Civil 

Cases 

 

Criminal 

Cases 

 

Total 

Disposal 

 

Civil 

Cases 

 

Criminal 

Cases 

Total 

Pendency 

at the end  

of 

30.09.2022 

 

2636 3063 5699 2494 2331 4825 24845 18464 43309 

 

 

 

 

 

 

 

********* 
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DISTRICT COURTS 

  

(From 01.07.2022 to 30.09.2022) 

 

 

SL. 

No 
Name of 

the District 

 

Civil Cases 

 

Criminal Cases 

Total 

Pendency 

at the end 

of 

30.09.2022 

  Opening 

Balance 

as on  

01.07.22 

Institution 

from 

01.07.22 to 

30.09.22 

Disposal 

from 

01.07.22 

to 

30.09.22 

Pendency 

at the end 

of 

30.09.22 

Opening 

Balance as 

on 01.07.22 

Institution 

from 

01.07.22 to 

30.09.22 

Disposal 

from 

01.07.22 

to 

30.09.22 

Pendency 

at the end 

of 30.09.22 

 

1. 
Almora 464 171 218 417 1785 1018 995 1808 2225 

2. 
Bageshwar 171 83 93 161 643 363 386 620 781 

3. 
Chamoli 367 125 117 375 1140 848 845 1143 1518 

4. 
Champawat 242 76 56 262 2709 1898 1543 3064 3326 

5. 
Dehradun 11772 3996 4067 11701 103145 33999 31963 105181 116882 

6. 
Haridwar 11945 1596 1758 11783 70902 19393 19798 70497 82280 

7. 
Nainital 4083 854 829 4108 22057 6966 7341 21682 25790 

8. Pauri 

Garhwal 1190 280 277 1193 5862 2919 2875 5906 7099 

9. 
Pithoragarh 550 190 184 556 2415 2791 2239 2967 3523 

10. 
Rudraprayag 111 51 58 104 715 603 600 718 822 

11. Tehri 

Garhwal 436 122 141 417 2800 1289 1312 2777 3194 

12. Udham 

Singh Nagar 6095 970 951 6114 61674 13638 12871 62441 68555 

13. 
Uttarkashi 679 117 100 696 2401 705 1054 2052 2748 

 
 

Total  
38105 8631 8849 37887 278248 86430 83822 280856 318743 

 

  

********* 
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FAMILY COURTS 

(From 01.07.2022 to 30.09.2022) 

 

********* 

SL. 

No 
Name of 

the 

Family 

Court 

 

Civil Cases 

 

Criminal Cases 
Total 

Pendency 

at the 

end of 

30.09.2022 

  Opening 

Balance 

as on 

01.07.22 

Institutio

n from 

01.07.22 

to 

30.09.22 

Disposal 

from 

01.07.22 

to 

30.09.22 

Pendency 

at the end 

of 

30.09.22 

Opening 

Balance 

as on 

01.07.22 

Institution 

from 

01.07.22 to 

30.09.22 

Disposal 

from 

01.07.22 to 

30.09.22 

Pendency 

at the end 

of  

30.09.2022 

 

1. 
Almora 

149 61 64 146 152 45 42 155 301 

2. 
Dehradun 

(Pr. J.F.C)  661 486 553 594 306 214 210 310 904 

3 
Dehradun 

(J.F.C) 596 165 206 555 441 91 105 427 982 

4. 
Dehradun 
(Addl.J.F.C) 607 158 141 624 426 71 96 401 1025 

5. 
Rishikesh 

286 83 108 261 229 33 75 187 448 

6. 
Vikasnagar 

181 91 79 193 306 86 77 315 508 

7. 
Nainital 

281 60 68 273 411 61 81 391 664 

8. 
Haldwani 

535 161 210 486 930 183 257 856 1342 

9. 
Haridwar 

1099 265 399 965 1232 207 349 1090 2055 

10. 
Roorkee 

1159 256 140 1275 1319 126 84 1361 2636 

11. 
Laksar 

153 85 77 161 220 50 48 222 383 

12. 
Kotdwar 

240 83 74 249 439 86 89 436 685 

13. 
Pauri 

Garhwal 94 36 22 108 87 45 41 91 199 

14. 
Tehri 

Garhwal 81 52 72 61 66 40 50 56 117 

15. 
Rudrapur-1 

U.S.Nagar 449 151 230 370 568 106 124 550 920 

16. 
Rudrapur-2 

179 59 73 165 172 22 37 157 322 

17. 
Kashipur 

649 132 236 545 558 168 134 592 1137 

18. 
Khatima 

358 116 172 302 409 81 131 359 661 

 
Total 

7757 2500 2924 7333 8271 1715 2030 7956 15289 
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TRANSFER AND PROMOTION OF THE JUDICIAL 

OFFICERS 
 

Sl. 

No. 

Name & Designation of 

the Officer 

Place of Transfer Date of Order 

1. Sri Sahdev Singh, 

    1
st
 Additional District & 

Sessions Judge, Haldwani, 

District Nainital. 

District & Sessions Judge, 

Pithoragarh. 

06.07.2022 

2. Sri Vishal Goyal,       

Judicial Magistrate, 

Ramnagar, District Nainital 

Judicial Magistrate-II, Haldwani, 

District Nainital. 

12.07.2022 

3. Ms. Shivani Nahar, 

 Civil Judge (Jr. Div.), 

Ranikhet, District Almora 

To hold Camp Court at Bhikiyasen, 

District Almora for two days in a 

week, till completion  of  Foundation 

Training of Shri Adarsh Tripathi, 

Civil Judge (Jr. Div.), Bhikiyasen, 

District Almora 

29.07.2022 

4. Sri Vinit Kumar Srivastava, 

Civil Judge (Jr. Div.), 

Bhikiyasen, District Almora 

2
nd

 Additional Civil Judge (Jr. Div.), 

Dehradun. 

29.07.2022 

5. Ms. Deepti Pant, 

 2
nd

 Additional Civil Judge 

(Jr. Div.), Dehradun. 

3
rd

 Additional Civil Judge (Jr. Div.), 

Dehradun. 

29.07.2022 

6. Ms. Avantika Singh 

Chaudhary, 

 3
rd

 Additional Civil Judge 

(Jr. Div.), Dehradun. 

4
th

 Additional Civil Judge (Jr. Div.), 

Dehradun. 

29.07.2022 

7. Sri Adarsh Tripathi,  

4
th

 Additional Civil Judge 

(Jr. Div.), Dehradun. 

Civil Judge (Jr. Div.), Bhikiyasen, 

District Almora 

29.07.2022 

8. Sri Pankaj Tomar, 

Additional District & 

Sessions Judge, Bageshwar. 

Additional District & Sessions Judge, 

Pithoragarh in newly shifted Court 

from Bageshwar. 

05.08.2022 

9. Ms. Sweta Pandey,  

Civil Judge (S.D.), 

Rudraprayag. 

Civil Judge (S.D.), Rudrapur, District 

Udham Singh Nagar. 

22.08.2022 
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10. Ms. Nazish Kaleem,  

Civil Judge (S.D.), 

Rudrapur, District Udham 

Singh Nagar. 

1
st
 Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

22.08.2022 

11. Ms. Rashmi Goyal,  

1
st
 Additional Civil Judge 

(S.D.), Rudrapur, District 

Udham Singh Nagar. 

2
nd

 Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

22.08.2022 

12. Ms. Beenu Gulyani, 

Civil Judge (J.D.), Didihat, 

District Pithoragarh. 

Civil Judge (S.D.). 

She is posted as Civil Judge (S.D.) 

Pithoragarh. 

22.08.2022 

13. Sri Nadeem Ahmad,  

Civil Judge (J.D.), Purola, 

District Uttarkashi. 

Civil Judge (S.D.). 

He is transferred and posted as 3
rd

 

Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

22.08.2022 

14. Sri Dharmendra Shah, 

Judicial Magistrate, 

Tanakpur, District 

Champawat. 

Civil Judge (S.D.) 

He is transferred and posted as 7
th

 

Additional Civil Judge (S.D.), 

Dehradun. 

22.08.2022 

15. Ms. Sahista Bano, 

 Civil Judge (J.D.), Bazpur, 

District Udham Singh 

Nagar. 

Civil Judge (S.D.). 

She is transferred and posted as 4
th

 

Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

22.08.2022 

16. Sri Anoop Singh, 

 Civil Judge (J.D.), 

Dehradun. 

Civil Judge (S.D.). 22.08.2022 

17. Ms. Shama Parveen, 

Judicial Magistrate-1, 

Haldwani, District Nainital. 

Civil Judge (S.D.). 22.08.2022 

18. Ms. Manju Devi, 

 Judicial Magistrate-1, 

Haridwar. 

Civil Judge (S.D.). 

She is posted as Principal Magistrate, 

Juvenile Justice Board, Haridwar. 

22.08.2022 

19. Ms. Jayshree Rana, 

 Civil Judge (J.D.), 

Haridwar. 

Civil Judge (S.D.). 

She is posted as Additional Chief 

Judicial Magistrate, Haridwar. 

22.08.2022 
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20. Ms. Suman,  

Judicial Magistrate, 

Vikasnagar, District-

Dehradun. 

Civil Judge (S.D.). 

She is transferred and posted as 8
th

 

Additional Civil Judge (S.D.), 

Dehradun. 

22.08.2022 

21. Ms. Bushra Kamal,  

Judicial Magistrate-1, 

Roorkee, District Haridwar. 

Civil Judge (S.D.). 

She is posted as Additional Chief 

Judicial Magistrate, Roorkee, District 

Haridwar. 

22.08.2022 

22. Sri Sachin Kumar,  

Civil Judge (J.D.), 

Gangolihat, District 

Pithoragarh. 

Civil Judge (S.D.). 

He is transferred and posted as 9
th

 

Additional Civil Judge (S.D.), 

Dehradun. 

22.08.2022 

23. The District and Sessions 

Judge, Almora 

District & Sessions Judge, Almora 

will hold Camp Court at Ranikhet 

(Almora for 02 days in a week. 

26.08.2022 

24. The District & Sessions 

Judge, Chamoli. 

District & Sessions Judge, Chamoli 

will hold Camp Court at Karnprayag 

(Chamoli) for 02 days in a week. 

26.08.2022 

25. Ms. Rama Pandey, 

Additional District & 

Sessions Judge, Tehri 

Garhwal. 

1
st
 Additional District & Sessions 

Judge, Roorkee, District Haridwar. 

26.08.2022 

26. Sri Kanwar Amninder 

Singh, 

 Additional District & 

Sessions Judge, 

Rudraprayag. 

1
st
 Additional District & Sessions 

Judge, Haldwani, District Nainital. 

26.08.2022 

27. Ms. Vijay Lakshmi Vihan, 

Additional District & 

Sessions Judge, Ranikhet, 

District Almora. 

2
nd

 Additional District & Sessions 

Judge, Rishikesh, District Dehradun. 

26.08.2022 

28. Ms. Geeta Chauhan, 

Additional District & 

Sessions Judge, 

Karnprayag, District 

Chamoli. 

6
th

 Additional District & Sessions 

Judge, Dehradun. 

26.08.2022 

29. Sri Vikram,  

1
st
 Additional District & 

Sessions Judge, Roorkee, 

2
nd

 Additional District & Sessions 

Judge, Roorkee, District Haridwar. 

26.08.2022 
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District Haridwar. 

30. Sri Tarun,  

6
th

 Additional District & 

Sessions Judge, Dehradun. 

7
th

 Additional District & Sessions 

Judge, Dehradun. 

26.08.2022 

31. Sri Sudhir Kumar Singh,  

7
th

 Additional District & 

Sessions Judge, Dehradun. 

8
th

 Additional District & Sessions 

Judge, Dehradun. 

26.08.2022 

32. Ms. Shama Nargis, 

 Civil Judge (S.D.).  

Deputy Director (Law), 

Competition Commission 

of India on deputation basis 

Withdrawn from deputation and 

posted as 5
th

 Additional Chief 

Judicial Magistrate, Dehradun. 

26.08.2022 

33. Ms. Anita Kumari, 

 Joint Registrar (Judicial & 

Admin), Uttarakhand Public 

Service Tribunal, 

Dehradun. 

4
th

 Additional Civil Judge (S.D.), 

Dehradun. 

26.08.2022 

34. Sri Dayaram,  

4
th

 Additional Civil Judge 

(S.D.), Dehradun. 

5
th

 Additional Civil Judge (S.D.), 

Dehradun. 

26.08.2022 

35. Ms. Afiya Mateen, 

 5
th

 Additional Civil Judge 

(S.D.), Dehradun 

6
th

 Additional Civil Judge (S.D.), 

Dehradun. 

26.08.2022 

36. Sri Ravindra Dev Mishra, 

6
th

 Additional Civil Judge 

(S.D.), Dehradun. 

7
th

 Additional Civil Judge (S.D.), 

Dehradun. 

26.08.2022 

37. Sri Dharmendra Shah, 

 7
th

 Additional Civil Judge 

(S.D.), Dehradun. 

8
th

 Additional Civil Judge (S.D.), 

Dehradun. 

26.08.2022 

38. Ms. Suman,  

8
th

 Additional Civil Judge 

(S.D.), Dehradun. 

9
th

 Additional Civil Judge (S.D.), 

Dehradun. 

26.08.2022 

39. Sri Sachin Kumar,  

9
th

 Additional Civil Judge 

(S.D.), Dehradun. 

10
th

 Additional Civil Judge (S.D.), 

Dehradun. 

 

40. Ms. Nazish Kaleem, 

 1
st
 Additional Civil Judge 

(S.D.), Rudrapur, District 

Udham Singh Nagar. 

2
nd

 Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

26.08.2022 
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41. Ms. Rashmi Goyal, 

 2
nd

 Additional Civil Judge 

(S.D.), Rudrapur, District 

Udham Singh Nagar. 

3
rd

 Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

26.08.2022 

42. Sri Nadeem Ahamad, 

 3
rd

 Additional Civil Judge 

(S.D.), Rudrapur, District 

Udham Singh Nagar. 

4
th

 Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

26.08.2022 

43. Ms. Sahista Bano,  

4
th

 Additional Civil Judge 

(S.D), Rudrapur, District 

Udham Singh Nagar. 

5
th

 Additional Civil Judge (S.D.), 

Rudrapur, District Udham Singh 

Nagar. 

26.08.2022 

44. Sri Shahzad Ahamad 

Wahid, 

 Chief Judicial Magistrate, 

Rudraprayag.   

2
nd

 Additional Civil Judge (S.D.), 

Haridwar. 

23.09.2022 

45. Sri Amit Kumar,  

2
nd

 Additional Civil Judge 

(S.D), Haridwar 

3
rd

 Additional Civil Judge (S.D), 

Haridwar. 

23.09.2022 

46. Sri Ravi Ranjan,  

3
rd

 Additional Civil Judge 

(S.D),  Haridwar 

Chief Judicial Magistrate, 

Rudraprayag. 

23.09.2022 

47. Ms. Bharti Manglani, 

 Civil Judge (J.D.), 

Gairsain, District Chamoli. 

Additional Civil Judge (J.D.), 

Khatima, District Udham Singh 

Nagar. 

23.09.2022 

48. Ms. Parul Thapliyal, 

Judicial Magistrate-II, 

Haridwar. 

Judicial Magistrate, Rudraprayag. 23.09.2022 

49. Ms. Krishtika Gunjiyal, 

Additional Civil Judge 

(J.D.), Khatima, District 

Udham Singh Nagar. 

Civil Judge (J.D.), Purola, District 

Uttarkashi. 

23.09.2022 

50. Sri Vivek Singh Rana,  

1
st
 Additional Civil Judge 

(J.D.), Haridwar 

Civil Judge (J.D.), Haridwar. 23.09.2022 

51. Ms. Shikha Bhandari, 

Judicial Magistrate-III, 

Haridwar. 

Judicial Magistrate-I, Haridwar. 23.09.2022 
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52. Ms. Shalini Dadar, 

 Civil Judge (J.D.), 

Lansdowne, District Pauri 

Garhwal. 

Ms. Shalini Dadar, Civil Judge (J.D.), 

Lansdowne, District Pauri Garhwal is 

directed to hold Camp Court at 

Dhumakot, District Pauri Garhwal for 

2 days in a month. 

23.09.2022 

53. Sri Laval Kumar Verma, 

Judicial Magistrate-II, 

Rudrapur, District Udham 

Singh Nagar. 

Civil Judge (J.D.), Karnprayag, 

District Chamoli and is directed to 

hold Camp Court for a week in a 

month at Tharali, District Chamoli & 

for a week in a month at Gairsain, 

District Chamoli. 

23.09.2022 

54. Ms. Tanuja Kashyap,  

Civil Judge (J.D.), Nainital. 

Ms. Tanuja Kashyap, Civil Judge 

(J.D.), Nainital is directed to hold 

Camp Court at Dhari, District 

Nainital for 2 days in a month. 

23.09.2022 

55. Ms. Jasmeet Kaur,  

Judicial Magistrate-II, 

Roorkee, District Haridwar. 

Judicial Magistrate-I, Roorkee, 

District Haridwar. 

23.09.2022 

56. Ms. Suman Bhandari, 

 1
st
 Additional Civil Judge 

(J.D.), Dehradun. 

Civil Judge (J.D.), Dehradun. 23.09.2022 

57. Ms. Sanchi Agrawal, 

 2
nd

 Additional Civil Judge 

(J.D.), Haridwar. 

1
st
 Additional Civil Judge (J.D), 

Haridwar. 

23.09.2022 

58. Sri Mohit Mahesh,  

Civil Judge (J.D.), 

Dhumakot, District Pauri 

Garhwal. 

Judicial Magistrate-I, Haldwani, 

District Nainital. 

23.09.2022 

59. Sri Chetan Singh Gautam, 

Civil Judge (J.D.), Pokhari, 

District Chamoli. 

Civil Judge (J.D.), Bazpur, District 

Udham Singh Nagar. 

23.09.2022 

60. Ms. Jainab,  

Civil Judge (J.D.),Dhari, 

District Nainital. 

Judicial Magistrate, Gopeshwar, 

District Chamoli. 

23.09.2022 

61. Sri Shiv Singh,  

Civil Judge (J.D.), Tharali, 

District Chamoli. 

Judicial Magistrate-II, Haridwar. 23.09.2022 

62. Ms. Upadhi Singhal,  

Civil Judge (J.D.), 

Ms. Upadhi Singhal, Civil Judge 

(J.D.), Gopeshwar, District Chamol is 

23.09.2022 
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Gopeshwar, District 

Chamoli. 

directed to hold Camp Court at 

Pokhari, District Chamoli for 2 days 

in a month. 

63. Sri Prateek Kapil,  

Civil Judge (J.D.), 

Dharchula, District 

Pithoragarh. 

Civil Judge (J.D.), Didihat, District 

Pithoragarh and is directed to hold 

Camp Court for a week in a month at 

Dharchula, District Pithoragarh. 

23.09.2022 

64. Ms. Udhisha Singh 

 (Trainee Officer), Judicial 

Magistrate-II, Dehradun. 

Judicial Magistrate- II, Roorkee, 

District Haridwar. 

23.09.2022 

65. Ms. Anju 

 (Trainee Officer), Judicial 

Magistrate-III, Dehradun. 

2
nd

 Additional Civil Judge (J.D.), 

Haridwar. 

23.09.2022 

66. Ms. Harshita Sharma 

(Trainee Officer), Judicial 

Magistrate-IV, Dehradun. 

Judicial Magistrate-II, Rudrapur, 

District Udham Singh Nagar. 

23.09.2022 

67. Ms. Gulistan Anjum 

(Trainee Officer),              

2
nd

 Additional Civil Judge 

(J.D.), Haldwani, District 

Nainital. 

1
st
 Additional Civil Judge (J.D.), 

Haldwani, District Nainital. 

23.09.2022 

68. Ms. Jahan Ara Ansari 

(Trainee Officer), 5
th

 

Additional Civil Judge 

(J.D.), Dehradun. 

Civil Judge (J.D.), Champawat. 23.09.2022 

69. Sri Santosh Pachhmi 

(Trainee Officer), Judicial 

Magistrate, Pithoragarh. 

Judicial Magistrate-III, Haridwar. 23.09.2022 

70. Sri Siddhartha Kumar 

(Trainee Officer), Civil 

Judge (J.D.), Karnprayag, 

District Chamoli. 

Judicial Magistrate, Ramnagar, 

District Nainital. 

23.09.2022 

71. Ms. Alka 

 (Trainee Officer), 2
nd

 

Additional Civil Judge 

(J.D.), Nainital. 

2
nd

 Additional Civil Judge (J.D.), 

Haldwani, District Nainital. 

23.09.2022 

72. Sri Kartikeya Joshi,  

3
rd

 Additional Civil Judge, 

(J.D.),Kashipur, District 

Civil Judge (J.D.), Karnprayag, 

District Chamoli is directed to hold 

Camp Court for a week in a month at 

26.09.2022 
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Udham Singh Nagar. Tharali, District Chamoli and for a 

week in a month at Gairsain, District 

Chamoli. 

73. Sri Prateek Kapil, 

 Civil Judge (J.D.), Didihat, 

District Pithoragarh 

Sri Prateek Kapil, Civil Judge (J.D.), 

Didihat, District Pithoragarh is 

directed to hold Camp Court at 

Gangolihat, District Pithoragarh for 2 

days in the 2
nd

 week and for 2 days in 

the 4
th

 week of every month, in 

addition to his present duties. 

26.09.2022 

74. Sri Anuj Kumar Sangal, 

District and Sessions Judge, 

Tehri Garhwal. 

Registrar (Vigilance), High Court of 

Uttarakhand, Nainital. 

27.09.2022 

75. Sri Yogesh Kumar Gupta, 

Principal Judge, Family 

Court, Dehradun. 

District & Sessions Judge, Tehri 

Garhwal. 

27.09.2022 

 

 

********* 
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NOTIFICATIONS OF HIGH COURT OF UTTARAKHAND 

 FROM JULY 2022 TO SEPTEMBER 2022  

 

No. 198 /UHC/Admin.A/2022            Dated: July 18, 2022. 

  In exercise of the powers conferred by Article 227 of the Constitution of India, High 

Court of Uttarakhand with the approval of the Governor, hereby amends Rule 33 of “The 

Uttarakhand Criminal Courts Procedure and Practice Rules, 2021” as under: 

Existing Rule Amended Rule 

 

33. The application for bail in non- 

bailable cases must ordinarily be 

disposed of within a period of 3 to 7 

days from the date of first hearing. If 

the application is not disposed of 

within such period, the Presiding 

Officer shall furnish reasons thereof in 

the order itself. Copy of the order and 

the reply to the bail application or 

status report (by the police or 

prosecution) if any, shall be furnished 

to the accused and to the accused on 

the date of pronouncement of the 

order itself. 

 
33. The application for bail in non- bailable 

cases must ordinarily be disposed of within a 

period of 3 to 7 days from the date of first 

hearing. If the application is not disposed of 

within such period, the Presiding Officer shall 

furnish reasons thereof in the order itself. Copy 

of the order and the reply to the bail 

application or status report (by the police or 

prosecution) if any, shall be   furnished to the 

accused on the date of pronouncement of the 

order itself and to prison concerned. The bail 

order should be furnished by the prison 

authorities to the accused. 

These amendments shall come into force with immediate effect. 

By Order of the Court, 
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No. 200 /UHC/Stationery/2022               Dated: 27.07.2022. 

 High Court of Uttarakhand has been pleased to declare 08.08.2022 (Monday) as holiday 

for the high Court of Uttarakhand. In lieu thereof, 24.09.2022 (Saturday) shall be the Court 

Working day for the High Court. 

             By Order of the Court, 

 

 

No. 201/UHC/Admin.A/2022      Dated: July 28, 2022. 

  

 In exercise of the powers conferred by Article 225 of the Constitution of India and all the 

other powers enabling in that behalf, the Hon’ble Court is pleased to add the following 

paragraph in Chapter XLI, Rule 4, sub-rule (iii) of “The Allahabad High Court Rules, 1952” 

as applicable to the High Court of Uttarakhand, Nainital under Uttar Pradesh Reorganization 

Act, 2000: 

“Provided that in case, notice is unserved and returned to the Registry, the  

envelope and the notice shall be kept on record, but, the copy of the petition, appeal, 

etc. shall be returned to the parties concerned so that in case of reissuance of the 

notice, the same may be enclosed alongwith the fresh notice.” 

 This amendment shall come into force with immediate effect. 

 

By Order of the Court 
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No. 213/UHC/Admin.A/2022          Dated: Aug.03, 2022  

Shri Ashok Kumar, Joint Secretary (Law)-cum-Joint L.R., Government of Uttarakhand, Dehradun 

is attached with office of the District & Sessions Judge, Pithoragarh, with immediate effect. 

 However, he will not hand over the charge of the office of Joint Secretary (Law)- cum-Joint L.R., 

Government of Uttarakhand, Dehradun, till further orders. 

Note: Shri Ashok Kumar shall not be entitled for Transfer Travelling                                  Allowance for 

this attachment. 

 

By Order of the Court, 
 
 
 

No. 242/UHC/Admin.A/2022       Dated: Aug. 23, 2022. 

  

 Shri Anoop Singh, Civil Judge (Jr. Div.), Dehradun, who has now been promoted to the Civil 

Judge (Sr. Div.) Cadre vide this Court’s notification No. 231/UHC/Admi.A/2022 dated 22
nd

 August 

2022, is transferred and posted as Secretary, High Court Legal Services Committee Nainital with 

immediate effect. 

By Order of the Court, 
 

 

CORRIGENDUM / NOTIFICATION 
 

No.264/UHC/Admin.A/2022           Dated: Aug.26, 2022. 

 In 4
th

 line of the earlier issued notification No. 256/UHC/Admin.A/2022 dated Aug. 26, 2022 of this 

Court, the word “5th Additional Chief Judicial Magistrate, in the vacant Court” be read as “1st 

Additional Civil Judge (Sr. Div.), Rudrapur, District Udham Singh Nagar, vice Ms. Nazish 

Kaleem”. 
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 Further, in 5
th

 & 6
th

 line of the abovementioned notification, the word “5th Additional Chief 

Judicial Magistrate, Dehradun” be read as “1st Additional Civil Judge (Sr. Div.), Rudrapur, 

District Udham Singh Nagar”. 

 Rest part of the said notification shall remain intact. 

By Order of the Court, 

 

No.269/UHC/Admin.A/2022               Dated: Aug.29, 2022  

 The attachment of Shri Ashok Kumar, Joint Secretary (Law)-cum-Joint L.R., Government of 

Uttarakhand, Dehradun, with office of the District & Sessions Judge Pithoragarh, ordered vide 

notification No. 213/UHC/Admin.A/2022 dated August 03, 2022, is hereby withdrawn with immediate 

effect and he is directed to report his duties as Joint Secretary (Law)-cum-Joint L.R., Government of 

Uttarakhand, Dehradun. 

By Order of the Court 

 

CORRIGENDUM 
 

 

Subject:-Guidelines For Recording Of Evidence Of Vulnerable Witnesses in         

    Criminal Cases. 

 
 Reference is invited to Notification No.63/UHC/Admin.B/2022 dated 10.03.2022 of this 

Hon’ble Court on the subject noted above. 

 In sub-Rule (3) of Rule 30 of the Guidelines issued vide aforesaid             Notification, the 

words “in terms of (a)” be read as “in terms of (1)”. 

                                                                 Sd/- 

(Vivek Bharti Sharma) 

Registrar General 
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No.315/UHC/Admin.A/2022          Dated: Sept.26, 2022  

 Earlier issued notification No.296/UHC/Admin.A/2022 dated 23.09.2022 of this Hon’ble Court, 

regarding transfer of Shri Laval Kumar Verma, Judicial Magistrate-II, Rudrapur, District Udham Singh 

Nagar and his posting as Civil Judge (Jr. Div.), Karnprayag, District Chamoli, is hereby withdrawn 

with immediate effect. 

 

By Order of the Court, 
 

 

 

CORRIGENDUM / NOTIFICATION 
 

 

No.318/UHC/Admin.A/2022            Dated: Sept.26, 2022 

 In 2
nd

 and 3
rd

 line of earlier issued notification No. 309/UHC/Admin.A/2022 dated Sept. 23,2022 of 

this Court, the word “as Judicial Magistrate-II, Rudrapur, District Udham Singh Nagar, vice Shri 

Laval Kumar Verma” be read as “3
rd

 Additional Civil Judge (Jr. Div.), Kashipur, District 

Udham Singh Nagar, vice Shri Kartikeya Joshi”. 

 Rest part of the said notification shall remain intact. 

 

 

 

By Order of the Court, 
 

 

********* 
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CIRCULATION OF JUDGEMENT OF HON’BLE SUPREME COURT 

OF INDIA TO ALL HIGH COURTS AND TRIAL COURTS OF INDIA 

1.  Vide letter dated 17.08.2022, Assistant Registrar, Hon’ble Supreme Court 

of India  requested to all the High Courts of India to circulate the 

Judgment dated 05.08.2022  to all the Trial Courts about the direction 

passed by Hon’ble Supreme Court in (a) Criminal Appeal No. 1184 of 

2022, “XYZ vs. State of Madhya Pradesh and others”. (Click to Open) 

 

 
********* 
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RECENT JUDGMENTS OF THE HON’BLE COURTS 

(01.07.2022 TO 30.09.2022) 

Division Bench Judgments 

 
1. In CRLA No. 19 of 2014, Sunil Patwal vs. State of Uttarakhand along with 

connected cases. (Click to Open) 

2. In CRLA No. 60 of 2013, Kurban vs. State of Uttarakhand and another along 

with connected cases. (Click to Open) 

3. In GA No. 9 of 2013, State of Uttarakhand vs. Sanjay Shah and another along 

with connected cases. (Click to Open) 

4. In CRJA No. 27 of 2015, Suraj Pal vs. State of Uttarakhand. (Click to Open) 

 

Single Bench Judgments 

 

1. In A.O. No. 225 of 2021, Maj. (Retd.) Nidhi Singh vs. Mr. Animesh Singh and 

others. (Click to Open) 

2. In WPCRL No. 1157 of 2022, Satvindra Singh alias Sonu vs. State of 

Uttarakhand and others. (Click to Open) 
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3. In WPMS No. 964 of 2020, Patanjali Ayurved Ltd. vs. Commissioner of Central 

Excise & Service Tax and another. (Click to Open) 

4. In A.O. No. 82 of 2021, Raja Bhatt and others vs. Smt. Sheela Devi and others. 

(Click to Open) 

5. In WPMS No. 1111 of 2022, Ravindra Brahamchari vs. Sachcha Vedic 

Sansthan (Sachcha Dham) along with connected cases. (Click to Open) 

6. In WPMS No. 3396 of 2019, State of Uttarakhand and others vs. Uttarakhand 

Minority Commission Dehradun and others. (Click to Open) 

7. In WPMS No. 3397 of 2016, Gulshan Pahwa and others vs. Dargah Peer 

Barihanath Ji Shrawannath Nagar, Haridwar and another. (Click to Open) 

8. In WPSS No. 481 of 2022, Shailesh Kumar Joshi and another vs. Uttarakhand 

Public Services Commission and another. (Click to Open) 

9. In WPSS No. 1284 of 2021, Sandeep Mamgain vs. Uttarakhand Services 

Selection Commission and others. (Click to Open) 

10. In A.O. No. 43 of 2015, The New India Assurance Company Limited vs. Sri 

Mahesh Kanyal and others along with connected cases. (Click to Open) 

11. In C-482 No. 272 of 2018, Subhan Ali vs. State of Uttarakhand and others. (Click to 

Open) 

12. In C-482 No. 1587 of 2022, Ram Ratan Singh Bisht vs. State of Uttarakhand 
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and another. (Click to Open) 

13. In Civil Revision No. 52 of 2022, Arun Vijay Sati vs. Dinesh Chandra Thapliyal  

and others. (Click to Open) 

14.  In Civil Revision No. 101 of 2020, V.B. Autosales (P) Ltd. vs. Hamendra Kumar 

Agarwal and others. (Click to Open) 

15. In C-482 No. 1621 of 2022, Rishiraj Chautala and others vs. State of 

Uttarakhand and others. (Click to Open) 

16.  In Civil Revision No. 110 of 2017, Narendra Kumar Aggarwal vs. Devki 

Nandan Sarraff and others. (Click to Open) 

17. In SA No. 76 of 2022, Ghanshyam Singh and others vs. Narendra Singh. (Click to 

Open) 

18.  In ABA No. 129 of 2022, Tarun Sah vs. State of Uttarakhand and another. (Click 

to Open) 

19. In C-482 No. 530 of 2020, Karthik Jayashankar and another vs. State of 

Uttarakhand and another. (Click to Open) 

20. In CRLR No. 292 of 2022, Jitendra Pal Singh vs. State of Uttarakhand and 

another. (Click to Open) 

 

 

********* 

 





Reportable


IN THE SUPREME COURT OF INDIA


CRIMINAL APPELLATE JURISDICTION


Criminal Appeal No 1184 of 2022


(Arising out of SLP(Crl) No 1674 of 2022)


XYZ                ... Appellant(s)


Versus


State of Madhya Pradesh & Ors                         ...Respondent(s)


J U D G M E N T 


Dr Dhananjaya Y Chandrachud, J


1. Leave granted.


2. This appeal arises from a judgment of a Single Judge dated 6 January 2022 at


the Gwalior Bench of the High Court  of Madhya Pradesh, dismissing an application


under Section 482 of the Code of Criminal Procedure 1973.1


3. The appellant is working as a yoga instructor at Lakshmibai National Institute of


Physical  Education, Gwalior.2 The second respondent was, at  the material  time, the


Vice-Chancellor of the Institute. The appellant alleges that in March 2019, the second


respondent touched her inappropriately at  the Institute,  upon which she disengaged


herself  and shouted at him. On 14 October 2019, she lodged a complaint at Police


1 “CrPC”


2 “Institute”
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Station Gole Ka Mandir, Gwalior. Apprehending that the police had not taken any action,


she furnished a complaint to the Superintendent of Police, City Centre, Gwalior on 15


October 2019. Finding that no action had been taken on her complaint, the appellant


submitted another complaint to the Superintendent of Police on 18 February 2020 and


to both the Superintendent as well as at the PS Gole Ka Mandir again on 24 February


2020.  Eventually,  the  appellant  moved  the  Judicial  Magistrate  First  Class,3 Gwalior


under Section 156(3) of the CrPC. On 26 February 2020, the JMFC directed the police


to file a status report. It appears that the proceedings before the JMFC were delayed


due to the onset of the Covid-19 pandemic.


4. In the meantime, the appellant moved the High Court of Madhya Pradesh in a


writ petition under Article 226 of the Constitution with the grievance that no inquiry was


being  conducted  into  her  allegations,  which  were  to  be  enquired  into  under  the


provisions of the Sexual Harassment of Women at Workplace (Prevention, Protection


and Redressal) Act 2013.  


5. An Internal Complaints Committee4 was constituted on 29 May 2020, with the


approval of the Ministry of Youth Affairs and Sports. The report of the ICC dated 21


September 2020 found that  the allegations which were levelled against  the second


respondent  stood  established.  A dissenting  note  was  submitted  by  one  of  the  five


members of the ICC. The second respondent has, this Court is informed, lodged an


appeal against the findings of the ICC.  


6. On 11 November 2020, the then Vice-Chancellor of  the Institute addressed a


communication to the second respondent stating that the DVRs containing an audio-


3 “JMFC”


4 “ICC”
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video recording for the months of August and September 2019 of the CCTV cameras


installed in  the chamber  of  the Vice-Chancellor  had been handed over  to  him in a


sealed packet, according to the then in-charge Registrar, in terms of the oral direction of


the second respondent. The second respondent was directed to make available the


sealed packet  containing  the  DVRs of  the  audio-video recording for  the  months  of


August and September 2019.  


7. On 21 December 2020, the JMFC directed that a status report be sought from


the concerned Police Station and that a letter be issued to the Station In-charge for that


purpose.  On 8 July  2021,  a status  report  was filed  by  the officer  in-charge,  Police


Station Gole Ka Mandir, District Gwalior before the JMFC, noting that during the course


of the investigation, the statements of the complainant and the accused persons were


recorded  “wherein  from  the  entire  investigation,  departmental  proceedings  was


conducted  against  the  complainant...due  to  departmental  deficiencies  and  the


occurrence of any offence was not found”.


8. On  23  July  2021,  a  communication  was  addressed  by  the  in-charge  Vice-


Chancellor to the second respondent once again reiterating the demand for the DVRs


of the CCTV cameras placed in his office, which were stated to have been handed over


to him by the in-charge Registrar.  


9. On 16 August 2021, the station in-charge  of the Police Station informed the


JMFC that the investigation in the matter had not been completed and that time should


be granted for submitting a further status report.  A reminder was addressed by the


JMFC to the station in-charge of the Police Station to submit a status report before the


Court  by  9  September  2021.  Thereafter,  a  letter  dated  11  September  2021  was
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addressed by the JMFC to the Superintendent  of  Police,  seeking a direction to the


station in-charge to submit a report by 20 September 2021. On 20 September 2021, the


JMFC  recorded  that  the  status  report  had  been  received  and  accordingly,  the


proceedings were posted for hearing the arguments of  the applicant on 22 October


2021.


10. On 29 October 2021, the in-charge Vice-Chancellor at the Institute addressed a


communication to  the station  in-charge of  the Police  Station alleging  that  a  sealed


packet of the DVRs had been handed over to the second respondent, the then Vice-


Chancellor, on his oral directions and that despite communications for producing the


DVRs, they have not been made available. The communication noted that the DVRs of


the audio-video recording had been sought time and again by the appellant and were


found to be unavailable at the Institute, having been unauthorizedly removed in an act


of theft.


11. By an order dated 2 November 2021, the JMFC found that the appellant had filed


a complaint alleging that the second respondent, who was the Vice-Chancellor of the


Institute,  had been sexually  harassing her  and,  that  she had been threatened with


discharge from service on having refused his demands. The complainant narrated that


in order to damage her records, other officers of the Institute, namely, the Head of the


Department,  a teacher and the Registrar,  conspired with the second respondent  by


fabricating documents. In this backdrop, the JMFC observed:


“The serious allegations have been made against the accused
persons by the complainant,  from perusal  of  the documents in
this regard, statements of the complainant are found satisfactory.
Though  an  enquiry  report  has  been  submitted  by  the  Police
Station, Gole Ka Mandir, wherein it has been mentioned during
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the course of investigation of the complaint, in the statements of
the  complainant  recorded,  the  complainant  has  alleged  about
fabricating  and  tampering  with  her  rightful  documents  as  also
putting pressure upon her as well as creating illegal compulsion
upon the complainant by the accused persons Indi Bora, Payal
Das,  Vivek  Pandey,  Col.  Janak  Singh  Shekhawat  and  Dilip
Dureha, due to getting leave as also touching with bad intention
by accused Dilip  Dureha previously  lodging a complaint  in  the
Police  Station,  Gola  Ka Mandir  against  the  aforesaid  accused
persons  and  the  Writ  Petition  No.  5625/2020,  stated  to  be
pending before the Hon’ble High Court. In the status report, it has
also  been  mentioned  that  previously  itself,  a  complaint  was
lodged by the complainant in the Police Station Gola Ka Mandir in
the  aforesaid  regard,  which  was  investigated  by  the  Sub
Inspector, Rashmi Bhadoria. During the course of investigation,
statements of the complainant and the accused were recorded,
wherein from the entire investigation, departmental proceedings
against  the  complainant  due  departmental  deficiencies,  and
occurrence of any incident or offence were not found. In the case,
merely on the basis of the evidences collected through the court,
the  case  may  be  adjudicated.  From  the  facts  stated  by  the
complainant  in  the  complaint,  prima  facie,  occurrence  of  the
offence by the accused persons are shown. In this regard, it is
possible  that  the  case  can  be  decided  without  collecting  the
evidences from the police.  In these circumstances, it  does not
appear just and proper to act upon the case filed on behalf of the
complainant under section 156(3) Cr.P.C., The complaint filed on
behalf  of  the complainant  under  section 156(3)  Cr.P.C.  will  be
treated as complaint case and if so desired, the complainant may
present  her  statements  against  the  accused  persons  under
sections  200  and  202  Cr.P.C.  Thereafter,  registration  will  be
considered.


The case is fixed for further action.


The case may be put up for further action on 13.12.21.”


12. By  the  above  order,  the  JMFC  came  to  the  conclusion  that,  prima  facie,


“occurrence of the offence by the accused persons” was “shown”.  Nonetheless, the


JMFC held that the case could be decided without collecting  evidence from the police


and it did not appear just and proper to act on the case filed on behalf of the appellant


under Section 156(3) CrPC. The JMFC proceeded to treat the complaint as a complaint
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case  by  granting  liberty  to  the  appellant  to  be  present  for  the  recording  of  her


statements under Sections 200 and 202 CrPC.  


13. The  order  of  the  JMFC was  questioned  by  the  appellant  under  Section  482


CrPC. By an order dated 6 January 2022, a Single Judge of the High Court dismissed


the application. The High Court held that the JMFC was not under an obligation to direct


the police to register the FIR and the use of the expression “may” in Section 156(3)


CrPC indicated that the JMFC had the discretion to direct the complainant to examine


witnesses  under  Sections  200  and  202  CrPC,  instead  of  directing  an  investigation


under Section 156(3). The High Court also held that if the JMFC decided to proceed by


examining witnesses under Sections 200 and 202 of CrPC, she would still  have the


option of seeking an investigation by the police, at that stage, by directing an inquiry


under Section 202.


14. We have heard Ms Anitha Shenoy, senior counsel appearing on behalf of the


appellant, Mr R Basant, senior counsel appearing on behalf of the second respondent,


Mr Abhay Singh, counsel appearing on behalf of the third to sixth respondents and Mr


Gopal Jha, counsel appearing on behalf of the State.


15. First,  we  find  it  appropriate  to  reiterate  the duty  of  police  to  register  an FIR


whenever a cognizable offence is made out in a complaint. A Constitution Bench of this


Court in  Lalita Kumari v  Government of Uttar Pradesh5 has laid out the position of


law as summarized in the following extract of the decision:


“119. Therefore,  in  view  of  various  counterclaims  regarding
registration or non-registration, what is necessary is only that the
information given to the police must disclose the commission of a
cognizable offence. In such a situation, registration of an FIR is


5 (2014) 2 SCC 1
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mandatory. However, if no cognizable offence is made out in the
information  given,  then  the  FIR  need  not  be  registered
immediately  and  perhaps  the  police  can  conduct  a  sort  of
preliminary  verification  or  inquiry  for  the  limited  purpose  of
ascertaining  as  to  whether  a  cognizable  offence  has  been
committed.  But,  if  the  information  given  clearly  mentions  the
commission of a cognizable offence, there is no other option but
to register an FIR forthwith. Other considerations are not relevant
at  the  stage  of  registration  of  FIR,  such  as,  whether  the
information is falsely given, whether the information is genuine,
whether the information is credible, etc. These are the issues that
have to  be  verified  during  the  investigation  of  the  FIR.  At  the
stage of registration of FIR, what is to be seen is merely whether
the  information  given  ex  facie  discloses  the  commission  of  a
cognizable offence. If, after investigation, the information given is
found to  be  false,  there  is  always  an  option  to  prosecute  the
complainant for filing a false FIR.”


16. We  cannot  help  but  note  that  the  police’s  inaction  in  this  case  is  most


unfortunate. It is every police officer’s bounden duty to carry out his or her functions in a


public-spirited manner. The police must be cognizant of the fact that they are usually the


first point of contact for a victim of a crime or a complainant. They must abide by the law


and enable the smooth registration of  an FIR.  Needless to say,  they must  treat  all


members of the public in a fair and impartial manner. This is all the more essential in


cases of sexual harassment or violence, where victims (who are usually women) face


great societal stigma when they attempt to file a complaint. It is no secret that women’s


families  often  do  not  approve  of  initiating  criminal  proceedings  in  cases  of  sexual


harassment. Various quarters of society attempt to persuade the survivor not to register


a complaint or initiate other formal proceedings, and they often succeed. Finally, visiting


the police station and interacting with police officers can be an intimidating experience


for  many.  This  discomfort  is  often  compounded if  the  reason for  visiting  the police


station is to complain of a sexual offence. 
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17. This  being  the  case,  the  police  ought  not  to  create  yet  another  obstacle  by


declining to register an FIR despite receiving a complaint regarding sexual harassment.


Rather, they should put the complainant at ease and try to create an atmosphere free


from fear. They ought to be sensitive to her mental state and the fact that she may have


recently been subjected to a traumatic experience. 


18. Whether or not the offence complained of is made out is to be determined at the


stage of investigation and / or trial. If, after conducting the investigation, the police find


that  no  offence  is  made  out,  they  may  file  a  B  Report  under  Section  173  CrPC.


However, it is not open to them to decline to register an FIR. The law in this regard is


clear -  police officers cannot exercise any discretion when they receive a complaint


which discloses the commission of a cognizable offence. 


19. Second, we deal with the issue of the discretion granted to a Magistrate vis-a-vis


the exercise of powers under Section 156(3) CrPC. On this issue, the High Court has


held that the JMFC was not under an obligation to direct the police to register the FIR


and the use of the expression “may” in Section 156(3) CrPC indicated that the JMFC


had the discretion to direct the complainant to examine witnesses under Sections 200


and 202 CrPC, instead of directing an investigation under Section 156(3).  


20. A division bench of this Court in Sakiri Vasu v.  State of U.P.6 expounded upon


the Magistrate’s powers under Section 156(3) of the CrPC. In this decision, the Court


noted:


11. In this connection we would like to state that if a person has a
grievance that the police station is not registering his FIR under
Section 154 CrPC, then he can approach the Superintendent of
Police under Section 154(3)  CrPC by an application in writing.
Even if that does not yield any satisfactory result in the sense that


6 (2008) 2 SCC 409
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either the FIR is still not registered, or that even after registering it
no proper investigation is held, it is open to the aggrieved person
to  file  an  application  under  Section  156(3)  CrPC  before  the
learned  Magistrate  concerned.  If  such  an  application  under
Section 156(3) is filed before the Magistrate, the Magistrate
can direct  the  FIR  to  be registered  and also  can  direct  a
proper investigation to be made, in a case where, according
to the aggrieved person, no proper investigation was made.
The Magistrate can also under the same provision monitor
the investigation to ensure a proper investigation.
…
13. The same view was taken by this Court in Dilawar Singh v.
State of Delhi3 (JT vide para 17). We would further clarify that
even if  an FIR has been registered and even if  the police has
made the investigation,  or  is  actually  making the investigation,
which the aggrieved person feels is not proper, such a person can
approach the Magistrate under Section 156(3) CrPC, and if the
Magistrate is  satisfied he can order a proper investigation and
take other  suitable steps and pass  such order(s)  as  he thinks
necessary for ensuring a proper investigation. All these powers a
Magistrate enjoys under Section 156(3) CrPC.
…
15. Section 156(3) provides for a check by the Magistrate on the
police performing its  duties under Chapter  XII  CrPC.  In cases
where the Magistrate finds that the police has not done its
duty  of  investigating  the  case  at  all,  or  has  not  done  it
satisfactorily, he can issue a direction to the police to do the
investigation properly, and can monitor the same.
…
17. In our opinion Section 156(3) CrPC is wide enough to include
all such powers in a Magistrate which are necessary for ensuring
a  proper  investigation,  and  it  includes  the  power  to  order
registration of an FIR and of ordering a proper investigation if the
Magistrate is satisfied that a proper investigation has not been
done, or is not being done by the police. Section 156(3) CrPC,
though  briefly  worded,  in  our  opinion,  is  very  wide  and  it  will
include all such incidental powers as are necessary for ensuring a
proper investigation.
…
26. If  a  person  has  a  grievance  that  his  FIR  has  not  been
registered by the police station his first remedy is to approach the
Superintendent  of  Police  under  Section  154(3)  CrPC or  other
police  officer  referred  to  in  Section  36  CrPC.  If  despite
approaching the Superintendent of Police or the officer referred to
in Section 36 his grievance still persists, then he can approach a
Magistrate under Section 156(3) CrPC instead of rushing to the
High Court by way of a writ petition or a petition under Section
482 CrPC. Moreover, he has a further remedy of filing a criminal



https://www.scconline.com/Members/NoteView.aspx?enc=SlRYVC0wMDAwMDQxMTA3JiYmJiY0MCYmJiYmU2VhcmNoJiYmJiZmdWxsc2NyZWVuJiYmJiZmYWxzZSYmJiYmKDIwMDgpIDIgIFNDQyA0MDkmJiYmJlBocmFzZSYmJiYmRmluZEJ5Q2l0YXRpb24mJiYmJmZhbHNl#FN0004
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complaint  under  Section  200  CrPC.  Why  then  should  writ
petitions or Section 482 petitions be entertained when there are
so many alternative remedies?


(emphasis supplied)


21. It  is  clear from the above extract that the Magistrate has wide powers under


Section 156(3) which ought to be exercised towards meeting the ends of justice. A two-


judge  Bench  of  this  Court  in  Srinivas  Gundluri  v.  SEPCO  Electric  Power


Construction  Corpn.,7 further  clarified  the  powers  of  a  Magistrate  and  held  that


whenever  a  cognizable  offence is  made out  on the bare reading of  complaint,  the


Magistrate may direct police to investigate:


23. To make it clear and in respect of doubt raised by Mr Singhvi
to proceed under Section 156(3) of the Code, what is required is
a bare reading of the complaint and if it discloses a cognizable
offence, then the Magistrate instead of applying his mind to the
complaint for deciding whether or not there is sufficient ground for
proceeding, may direct the police for investigation. In the case on
hand, the learned Single Judge and the Division Bench of  the
High Court rightly pointed out that the Magistrate did not apply his
mind  to  the  complaint  for  deciding  whether  or  not  there  is
sufficient ground for proceeding and, therefore, we are of the view
that the Magistrate has not committed any illegality in directing
the  police  for  investigation.  In  the  facts  and  circumstances,  it
cannot be said that while directing the police to register FIR, the
Magistrate has committed any illegality. As a matter of fact, even
after receipt of such report, the Magistrate under Section 190(1)
(b) may or may not take cognizance of offence. In other words, he
is not bound to take cognizance upon submission of the police
report by the investigating officer, hence, by directing the police to
file charge-sheet or final report and to hold investigation with a
particular  result  cannot  be  construed  that  the  Magistrate  has
exceeded his  power  as  provided in  sub-section  (3)  of  Section
156. 


22. In the present case, the narration of facts makes it clear that upon the invocation


of the jurisdiction of the Magistrate under Section 156(3) of CrPC, the JMFC came to


7 (2010) 8 SCC 206
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the conclusion that serious allegations had been levelled against the accused by the


appellant and, that, from a perusal of the documents in this regard, the statements of


the complainant were satisfactory. After taking note of the fact that the police had at an


earlier stage reported that the occurrence of an incident or offence was not found, the


JMFC  opined  that,  from  the  facts  which  were  set  out  by  the  complainant  in  the


complaint, prima facie, the occurrence of an offence was shown.


23. It is true that the use of the word “may” implies that the Magistrate has discretion


in directing the police to investigate or proceeding with the case as a complaint case.


But  this  discretion  cannot  be  exercised  arbitrarily  and  must  be  guided  by  judicial


reasoning. An important fact to take note of, which ought to have been, but has not


been considered by either the Trial Court or the High Court, is that the appellant had


sought  the  production  of  DVRs  containing  the  audio-video  recording  of  the  CCTV


footage of  the then Vice-Chancellor’s  (i.e.,  the second respondent)  chamber .  As a


matter  of  fact,  the  Institute  itself  had  addressed  communications  to  the  second


respondent directing the production of the recordings, noting that these recordings had


been handed over on his oral direction by the then Registrar of the Institute as he was


the Vice-Chancellor. Due to the lack of response despite multiple attempts, the Institute


had even filed a complaint with PS Gole Ka Mandir on 29 October 2021 for registering


an FIR against the second respondent for theft of the DVRs. 


24. Therefore,  in  such  cases,  where  not  only  does  the  Magistrate  find  the


commission of a cognizable offence alleged on a prima facie reading of the complaint


but also such facts are brought to the Magistrate’s notice which clearly indicate the


need for police investigation, the discretion granted in Section 156(3) can only be read
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as it being the Magistrate’s duty to order the police to investigate. In cases such as the


present, wherein, there is alleged to be documentary or other evidence in the physical


possession of the accused or other individuals which the police would be best placed to


investigate and retrieve using its powers under the CrPC, the matter ought to be sent to


the police for investigation. 


25. Especially in cases alleging sexual harassment,  sexual  assault  or any similar


criminal allegation wherein the victim has possibly already been traumatized, the Courts


should  not  further  burden  the  complainant  and  should  press  upon  the  police  to


investigate.  Due  regard  must  be  had  to  the  fact  that  it  is  not  possible  for  the


complainant  to  retrieve  important  evidence  regarding  her  complaint.  It  may  not  be


possible  to  arrive  at  the truth  of  the matter  in  the absence of  such evidence.  The


complainant  would  then be required to  prove her  case without  being able  to  bring


relevant evidence (which is potentially of great probative value) on record, which would


be unjust.


26. In  this  backdrop,  we  are  clearly  of  the  view  that  the  JMFC  ought  to  have


exercised jurisdiction under Section 156(3) of CrPC to direct the police to investigate.  


27. At this stage, the Court is not called upon to decide upon the veracity of the


allegations  in  the  complaint,  save  and  except  to  underscore  the  importance  of  an


investigation by the police in a matter where the CCTV footage (or other evidence) is


not  under the possession or  control  of  the appellant,  but  to  be inquired into in  the


course of an investigation by the police. The discretion which has been conferred upon


the Magistrate by Section 156(3) CrPC, must be exercised in a judicious manner.
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28. In the facts of the present case and bearing in mind the position of law which has


been laid down by this Court, recourse to the jurisdiction under Section 156(3) CrPC


was warranted.


29. For the above reasons, we are inclined to set aside the impugned judgement of


the High Court and to direct that the JMFC Gwalior shall, in terms of the observations


contained  above,  order  an  investigation  by  the  police  under  Section  156(3)  CrPC.


Having  regard  to  all  the  facts  and  circumstances,  including  the  need  for  a  fair


investigation, we direct that the investigation shall be supervised by a woman officer not


below the rank of Superintendent of Police to be nominated by the DIG of the zone


concerned. The judgement of the High Court dated 6 January 2022 shall accordingly


stand set aside. The directions which have been issued by the JMFC to the effect that


the complaint could be treated as a complaint case shall accordingly, to that extent,


stand set aside and be substituted in terms of the directions which have been issued


above. 


30. Finally,  we wish to once again reiterate the importance of courts dealing with


complainants  of  sexual  harassment  and  sexual  assault  in  a  sensitive  manner.  It  is


important for all courts to remain cognizant of the fact that the legal process tends to be


even  more  onerous  for  complainants  who  are  potentially  dealing  with  trauma  and


societal shame due to the unwarranted stigma attached to victims of sexual harassment


and assault. At this juncture, especially in cases where the police fails to address the


grievance of such complainants,  the Courts have an important responsibility.  As the


Delhi High Court held in Virender v State of NCT of Delhi,8 courts have to remain alive


to  both  treating  the  victim  sensitively  while  also  discharging  the  onerous  task  of


8 2009 SCC OnLine Del 3083
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ensuring that the complete truth is brought on record so as to facilitate adjudication and


answering the basic question regarding the complicity of the accused in the commission


of the offence. In that case, the High Court held that:


22. It is to be noted that the embarrassment, and reservations of
those concerned with the proceedings including the prosecutrix,
witnesses, counsel may result in a camouflage of the trauma of
the victim's experience. The judge has to be conscious of these
factors and rise above any such reservations to ensure that they
do not cloud the real facts and the actions which are attributable
to the accused persons.  The trial courts must be alive to the
onerous responsibility which rests on their shoulders and be
sensitive in cases involving sexual abuse.


(emphasis supplied)


31. While the Delhi High Court made these observations while dealing with a case of


rape, courts must remain alive to their duty to treat victims sensitively in cases alleging


all forms of sexual harassment and sexual assault. The Courts must try to ensure that


the process of attempting to bring alleged perpetrators to justice is not onerous for the


victims.  Aggrieved persons should not  have to  run from pillar  to  post  for  the mere


registration of a complaint and initiation of investigation especially when a cognizable


offence is prima facie made out in their complaint. 


32. In Aparna Bhat v State of Madhya Pradesh,9 a two-judge Bench of this Court


took note of the “entrenched paternalistic and misogynistic attitudes that are regrettably


reflected at times in judicial orders and judgments.” In that case, Justice S. Ravindra


Bhat observed and we reiterate:


31. The role of all courts is to make sure that the survivor can rely
on their  impartiality  and neutrality,  at  every stage in  a criminal
proceeding,  where she is the survivor and an aggrieved party.
Even an indirect undermining of this responsibility cast upon the


9 2021 SCC OnLine SC 230
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court,  by  permitting  discursive  formations  on  behalf  of  the
accused, that seek to diminish his agency, or underplay his role
as  an  active  participant  (or  perpetrator)  of  the  crime,  could  in
many  cases,  shake  the  confidence  of  the  rape  survivor  (or
accuser of the crime) in the impartiality of the court. The current
attitude regarding crimes against women typically is that “grave”
offences  like  rape  are  not  tolerable  and  offenders  must  be
punished. This, however, only takes into consideration rape and
other  serious  forms  of  gender-based  physical  violence.  The
challenges Indian women face are formidable :  they  include a
misogynistic society with entrenched cultural values and beliefs,
bias (often sub-conscious) about the stereotypical role of women,
social and political structures that are heavily male-centric, most
often legal enforcement structures that either cannot cope with, or
are  unwilling  to  take  strict  and  timely  measures.  Therefore,
reinforcement  of  this  stereotype,  in  court  utterances or  orders,
through considerations which are extraneous to the case, would
impact fairness.


…


43. The  instances  spelt  out  in  the  present  judgment  are  only
illustrations; the idea is that the greatest extent of sensitivity is to
be displayed in  the judicial  approach,  language and reasoning
adopted by the judge. Even a solitary instance of such order or
utterance in court, reflects adversely on the entire judicial system
of the country, undermining the guarantee to fair justice to all, and
especially to victims of sexual violence (of any kind from the most
aggravated to the so-called minor offences).


33. The legislature has, at places, moulded criminal procedure to enable victims of


sexual crimes to seek justice. This has been done in recognition of the gravity of sexual


crimes and the need to handle such cases in an appropriately sensitive manner. For


instance, Section 327 CrPC provides for in camera trials to be conducted with respect


to offences punishable under Sections 376, 376A, 376B, 376C or 376D of the Indian


Penal Code 1860. 


34. This Court, too, has had its role to play in ensuring that justice does not remain


inaccessible. In  State of Maharashtra  v. Bandu @ Daulat,10 this Court directed that


special centres be set up in each state in order to facilitate depositions by vulnerable


10 (2018) 11 SCC 163
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witnesses, including victims of sexual offences. In Smruti Tukaram Badade v. State of


Maharashtra,11 a  two  judge  bench  of  this  Court  (of  which  one  of  us,  Dr.  DY


Chandrachud, J. was a part) supplemented the directions issued in  Bandu @ Daulat


(supra) with respect to setting up such special centres. 


35. It is the duty and responsibility of trial courts to deal with the aggrieved persons


before them in an appropriate manner, by: 


a. Allowing  proceedings  to  be  conducted  in  camera,  where  appropriate,  either


under  Section 327 CrPC or  when the case otherwise involves the aggrieved


person (or other witness) testifying as to their experience of sexual harassment /


violence; 


b. Allowing the installation of a screen to ensure that the aggrieved woman does not


have  to  see  the  accused  while  testifying  or  in  the  alternative,  directing  the


accused  to  leave  the  room while  the  aggrieved  woman’s  testimony  is  being


recorded; 


c. Ensuring that the counsel for the accused conducts the cross-examination of the


aggrieved  woman  in  a  respectful  fashion  and  without  asking  inappropriate


questions,  especially  regarding  the  sexual  history  of  the  aggrieved  woman.


Cross-examination may also be conducted such that the counsel for the accused


submits  her  questions  to  the  court,  who  then  poses  them  to  the  aggrieved


woman; 


d. Completing cross-examination in one sitting, as far as possible. 


11 2022 SCC OnLine SC 78
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36. Before closing, it is necessary to clarify that this Court has not expressed any


opinion  on  the  allegations  which  have  been  levelled  in  the  complaint.  It  is  for  the


investigating officer to investigate those allegations in accordance with law.  


37. The appeal shall stand allowed in the above terms.


38. Pending application, if any, stands disposed of.


…..…..…....…........……………….…........J.
                                                                  [Dr Dhananjaya Y Chandrachud]


…..…..…....…........……………….…........J.
                           [J B Pardiwala]


New Delhi; 
August 05, 2022
-S-
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Hon’ble Manoj Kumar Tiwari, J. 
    


   In both writ petitions, petitioner has 


challenged rejection of his application under Order 41 


Rule 27 CPC. Since common question of fact and law are 


involved in both writ petitions, therefore these are being 


decided together.  


 


2.  In the year 2011, two suits were filed by the 


respondents against the petitioner which were decreed 


by the Trial Court vide judgment and order dated 


30.3.2016. However, on petitioner’s appeal, judgment 


and decree passed in both the suits were set aside and 


the matter was remanded back to the Trial Court. Upon 


remand of the matter, learned Trial Court again decreed 
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both the suits vide judgment and order dated 2.9.2021. 


Petitioner challenged the judgment and decree passed in 


both the suits by filing Civil Appeal No. 11 of 2021 and 


Civil Appeal No. 12 of 2021. In both the appeals, 


petitioner filed application under Order 41 Rule 27 CPC 


seeking permission to adduce additional evidence 


including a Will dated 30.8.2010, alleged to have been 


executed by Swami Hansraji Maharaj in favour of the 


petitioner. By a common order dated 27.4.2022, learned 


District Judge rejected the said applications filed by the 


petitioner. Thus feeling aggrieved, petitioner has 


approached this Court under Article 227 of the 


Constitution.  


 


3.  The impugned order passed by the learned 


Appellate Court/District Judge, Tehri Garhwal is on 


record as Annexure-10 to the writ petition. Learned Trial 


Court has considered the matter in great details and has 


held that the prayer made by the petitioner does not fall 


under Clause (a) or Clause (aa) of Rule 27(1) of Order 


41 CPC. Rule 27 of Order 41 CPC is reproduced below for 


ready reference: 


 “27. Production of additional evidence in 
Appellate Court.—(1) The parties to an appeal shall not 
be entitled to produce additional evidence, whether oral 
or documentary, in the Appellate Court. But if- 
 (a) the Court from whose decree the appeal is 


preferred has refused to admit evidence which 
ought to have been admitted, or 


 (aa) the party seeking to produce additional 
evidence, establishes that notwithstanding the 
exercise of due diligence, such evidence was 
not within his knowledge or could not, after the 
exercise of due diligence, be produced by him 
at the time when the decree appealed against 
was passed, or 


 (b) the Appellate Court requires any document 
to be produced or any witness to be examined 
to enable it to pronounce judgment, or for any 
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other substantial cause, the Appellate Court 
may allow such evidence or document to be 
produced, or witness to be examined. 


 (2) Wherever additional evidence is allowed to be 
produced by an Appellate Court, the Court shall record 
the reason for its admission.” 
 


4.  A perusal of Rule 27 of Order 41 CPC reveals 


that production of additional evidence, whether oral or 


documentary, at the appellate stage is permitted only 


under three circumstances, namely, (i) where the Trial 


Court has  refused to admit the evidence though it ought 


to have admitted it, or (ii) the evidence was not 


available to the party despite exercise of due diligence, 


or (iii) the Appellate Court required the additional 


evidence so as to pronounce the judgment or for any 


other substantial cause.  


 


5.  Hon’ble Supreme Court in the case of Jagdish 


Prasad Patel v. Shivnath, reported in 2019 (6) SCC 82, 


has held that an application for production of additional 


evidence cannot be allowed if the appellant was not 


diligent in producing the relevant document in the lower 


court, although the Court can receive additional evidence 


in the interest of justice when satisfactory reasons are 


given.  


 


6.  In the case of Union of India v. Ibrahim Uddin 


& Another, (2012) 8 SCC 148, the Hon’ble Supreme 


Court has reiterated the principle that the Appellate 


Court should not travel outside the record of the lower 


court and cannot take any evidence in appeal. However, 


Order 41 Rule 27 CPC enables the Appellate Court to 


take additional evidence in exceptional circumstances. 


Relevant extract of said judgment are reproduced below:  
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“36. The general principle is that the appellate 
court should not travel outside the record of the 
lower court and cannot take any evidence in 
appeal. However, as an exception, Order XLI 
Rule 27 CPC enables the appellate court to take 
additional evidence in exceptional 
circumstances. The appellate court may permit 
additional evidence only and only if the 
conditions laid down in this Rule are found to 
exist. The parties are not entitled, as of right, 
to the admission of such evidence. Thus, the 
provision does not apply, when on the basis of 
the evidence on record, the appellate court can 
pronounce a satisfactory judgment. The matter 
is entirely within the discretion of the court and 
is to be used sparingly. Such a discretion is only 
a judicial discretion circumscribed by the 
limitation specified in the Rule itself. (Vide: K. 
Venkataramiah v. A. Seetharama Reddy & Ors., 
AIR 1963 SC 1526; The Municipal Corporation 
of Greater Bombay v. Lala Pancham & Ors., AIR 
1965 SC 1008; Soonda Ram & Anr. v. 
Rameshwaralal & Anr., AIR 1975 SC 479; 
and Syed Abdul Khader v. Rami Reddy & Ors., 
AIR 1979 SC 553). 
 


37. The appellate court should not ordinarily 
allow new evidence to be adduced in order to 
enable a party to raise a new point in appeal. 
Similarly, where a party on whom the onus of 
proving a certain point lies fails to discharge the 
onus, he is not entitled to a fresh opportunity to 
produce evidence, as the court can, in such a 
case, pronounce judgment against him and 
does not require any additional evidence to 
enable it to pronounce judgment. (Vide: Haji 
Mohammed Ishaq Wd. S. K. Mohammed & Ors. 
v. Mohamed Iqbal and Mohamed Ali and Co., 
AIR 1978 SC 798). 
 


40. The inadvertence of the party or his 
inability to understand the legal issues involved 
or the wrong advice of a pleader or the 
negligence of a pleader or that the party did not 
realise the importance of a document does not 
constitute a "substantial cause" within the 
meaning of this Rule. The mere fact that certain 
evidence is important, is not in itself a sufficient 
ground for admitting that evidence in appeal. 
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47. Where the additional evidence sought to be 
adduced removes the cloud of doubt over the 
case and the evidence has a direct and 
important bearing on the main issue in the suit 
and interest of justice clearly renders it 
imperative that it may be allowed to be 
permitted on record, such application may be 
allowed.” 


 


7.  Before learned District Judge, petitioner had 


contended that his prayer for production of additional 


evidence is referable to Clause (a) of Rule 27(1) of Order 


41 CPC as the Trial Court refused to admit the evidence 


which ought to have been admitted. Learned District 


Judge has held that Clause (a) of Rule 27(1) of Order 41 


CPC has no application to the case as the learned Trial 


Court has not refused to admit the evidence, i.e. the 


original Will. To the contrary, despite repeated 


opportunities, petitioner failed to produce the original 


Will on record. Reference has been made to the order 


dated 27.11.2019 passed by the Trial Court. Perusal of 


the said order indicates that a number of opportunities 


were given to the petitioner to produce the original Will 


and despite written undertaking submitted by him to 


produce the original Will, he did not submit the same. 


Therefore, his opportunity to produce the Will was closed 


by the Trial Court vide order dated 4.12.2019. Thus, 


learned District Judge has held that the petitioner 


himself is responsible for not producing the Will before 


the Trial Court despite repeated orders. Learned District 


Judge has further held that since petitioner had 


knowledge about the Will and he had filed the original 


Will in some other case on 14.5.2019, therefore Clause 


(aa) of Rule 27(1) of Order 41 CPC does not help the 


petitioner. 
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8.  Learned Counsel for the petitioner submitted 


that the original will was filed in a probate case for which 


an application was made before the Court concerned on 


14.5.2019 and this fact was mentioned in the written 


argument before the Trial Court. However, this material 


aspect was overlooked by the learned District Judge. Per 


contra, learned Counsel for the respondent submitted 


that the suits filed against the petitioner were earlier 


decreed on 30.3.2016 and after remand by the learned 


Appellate court, the suits were again decreed on 


2.9.2021. He further submitted that if petitioner had 


produced the original Will in a probate case, then he 


could have moved an application for summoning the Will 


from the Court concerned before closure of his 


opportunity to produce the Will by the Trial Court. He 


further submitted that the fact that the Will has been 


filed in a probate case was never disclosed before the 


Trial Court and the statement, if any, made in the 


written argument will not improve the case of the 


petitioner. He further submitted that petitioner had been 


playing hide and seek before the Trial Court and despite 


written undertaking, he has not produced the original 


Will before the Trial Court. Therefore, his opportunity to 


produce the Will was rightly closed.  


 


9.  In support of his submissions, learned Counsel 


for the respondent relied upon a judgment rendered by 


Hon’ble Apex Court in State of Karnataka v. K.C. 


Subramanya, 2014 (13) SCC 468. Relevant extract of 


said judgment are reproduced below: 


 “4. However, we do not feel impressed 
with this argument and deem it fit to 
reject it in view of Order XLI Rule 27(1) 
(aa) which clearly states as follows: 
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              “27. (1)(a) *** 
   (aa) the party seeking to 
produce  additional  evidence, establishes 
that notwithstanding the exercise of due 
diligence, such evidence was not within his 
knowledge or could not, after the exercise 
of due diligence, be produced by him at 
the time when the decree appealed 
against was passed, or 


(b) *** 


On perusal of this provision, it is 
unambiguously clear that the party can 
seek liberty to produce additional evidence 
at the appellate stage, but the same can 
be permitted only if the evidence sought 
to be produced could not be produced at 
the stage of trial in spite of exercise of due 
diligence and that the evidence could not 
be produced as it was not within his 
knowledge and hence was fit to be 
produced by the appellant before the 
appellate forum. 


5. It is thus clear that there are conditions 
precedent before allowing a party to 
adduce additional evidence at the stage of 
appeal, which specifically incorporates 
conditions to the effect that the party in 
spite of due diligence could not produce 
the evidence and the same cannot be 
allowed to be done at his leisure or sweet 
will. 


6. In the instant matter, the appellants 
are a public authority and have sought to 
produce a road map which, it is 
unbelievable, was not within the 
knowledge of the appellants indicating a 
road to the disputed land. Therefore, the 
rejection of the application of the 
appellants to rely on the said map has 
rightly not been entertained at the stage 
of first appeal. The impugned order thus 
does not suffer from legal infirmity so as 
to interfere with the same.” 
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10.  Learned Counsel for the respondent has 


referred to the order passed by the Trial Court on 


27.11.2019, whereby petitioner’s opportunity to produce 


the Will was closed. Based on the said order, he 


contended that since petitioner did not produce the Will 


on record despite orders passed by the Trial Court and 


the undertaking given by the petitioner in writing, 


therefore, he cannot be permitted at the appellate stage 


to fill the lacuna by producing the original Will. He 


further contended that although the Will was in 


possession of the petitioner, but he failed to produce the 


same before the Trial Court. Thus, petitioner is not 


entitled to any indulgence in the matter and his 


application has rightly been rejected.   


 


11.  Law is well settled that Rule 27 of Order 41 


CPC cannot be invoked so as to patch up the weak 


points in the case and to fill up the omission in the Court 


of Appeal. It does not authorize any lacuna or gap in the 


appeal to be filled up, as held by the Hon’ble Surpeme 


Court in the case of N. Kamlalam (Dead) & Another v. 


Ayyasamy & Another, (2001) 7 SCC 503. In paragraph 


19 of the said judgment, Hon’ble Supreme Court 


observed as under:  


“19. Incidentally, the provisions of Order 
41 Rule 27 have not been engrafted in the 
Code so as to patch up the weak points in 
the case and to fill up the omission in the 
Court of Appeal - It does not authorise 
any lacunae or gaps in evidence to be 
filled up. The authority and jurisdiction as 
conferred on to the Appellate Court to let 
in fresh evidence is restricted to the 
purpose of pronouncement of judgment in 
a particular way. This Court in Municipal 
Corpn. of Greater Bombay v. Lala 



https://indiankanoon.org/doc/358754/

https://indiankanoon.org/doc/358754/

https://indiankanoon.org/doc/358754/
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Pancham has been candid enough to 
record that the requirement of the High 
Court must be limited to those cases 
where it found it necessary to obtain such 
evidence for enabling it to pronounce 
judgment. In paragraph 9 of the 
judgment, this Court observed: 


“This provision does not entitle the 
High Court to let in fresh evidence at 
the appellate stage where even 
without such evidence it can 
pronounce judgment in a case. It 
does not entitle the appellate Court 
to let in fresh evidence only for the 
purpose of pronouncing judgment in 
a particular way. In other words, it is 
only for removing a lacuna in the 
evidence that the appellate court is 
empowered to admit additional 
evidence. The High Court does not 
say that there is any such lacuna in 
this case. On the other hand what it 
says is that certain documentary 
evidence on record supports ‘in a 
large measure’ the plaintiffs’ 
contention about fraud and mala 
fides. We shall deal with these 
documents presently but before that 
we must point out that the power 
under clause (b) of sub-rule(1) of 
Rule 27 cannot be exercised for 
adding to the evidence already on 
record except upon one of the 
grounds specified in the provision.” 


Further in Pramod Kumari Bhatia v. Om 
Parkash Bhatia this Court also in more or 
less an identical situation laid down that 
since an application to the High Court has 
been made very many years after the 
filing of the suit and also quite some years 
after the appeal had been filed before the 
High Court, question of interfering with 
the discretion exercised by the High Court 
in refusing to receive an additional 
evidence at that stage would not arise. 
The time-lag in the matter under 
consideration is also enormous and the 



https://indiankanoon.org/doc/193182/

https://indiankanoon.org/doc/193182/

https://indiankanoon.org/doc/193182/





 10 


additional evidence sought to be produced 
was as a matter of fact after a period of 
10 years after the filing of the appeal. 
Presently, the suit was instituted in the 
year 1981 and the decree therein was 
passed in 1983. The first appeal was filed 
before the High Court in April, 1983 but 
the application for permission to adduce 
additional evidence came to be made only 
in August, 1993. Needless to record that 
the courts shall have to be cautious and 
must always act with great circumspection 
in dealing with the claims for letting in 
additional evidence particularly, in the 
form of oral evidence at the appellate 
stage and that too, after a long lapse of 
time. In our view, a plain reading of Order 
41 Rule 27 would depict that the rejection 
of the claim for production of additional 
evidence after a period of 10 years from 
the date of filing of the appeal, as noticed 
above, cannot be termed to be erroneous 
or an illegal exercise of discretion. The 
three limbs of Rule 27 do not stand 
attracted. The learned trial Judge while 
dealing with the matter has, as a matter 
of fact, very strongly commented upon the 
lapse and failure on the part of the 
plaintiffs even to summon the attestors to 
the will and in our view contextually, the 
justice of the situation does not warrant 
any interference. The attempt, the High 
Court ascribed it, to be a stage-managed 
affair in order to somehow defeat the 
claim of the respondents - and having had 
the privilege of perusal of record we lend 
our concurrence thereto and the finding of 
the High Court cannot be found fault with 
for rejecting the prayer of the appellants 
for additional evidence made in the 
belated application. In that view of the 
matter, the first issue is answered in the 
negative and thus against the plaintiffs, 
being the appellants herein.” 


 


12.  From the legal position, it is apparent that 


Order 41 Rule 27 CPC does not confer a right upon a 
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party to adduce additional evidence at the appellate 


stage. However, the Appellate Court can permit 


additional evidence if it is found necessary in order to 


enable it to pronounce the judgment or for any other 


substantial cause of similar nature. Learned Appellate 


Court has held that case of the petitioner does not fall 


under Clause (a) or Clause (aa) of Rule 27(1) of Order 


41 CPC and rightly so in view of the facts and reasons 


discussed above. Therefore, this Court is not inclined to 


interfere with the order passed by the learned District 


Judge while exercising supervisory jurisdiction under 


Article 227 of the Constitution as it is settled law that 


power under Article 227 of the Constitution should be 


exercised very sparingly when manifest miscarriage of 


justice has been occasioned, as held by Hon’ble Apex 


court in case of Radhey Shyam & another Vs. Chhabi 


Nath & others, reported in (2009) 5 SCC 616.  


 


13.  Learned Counsel for the petitioner contended 


that the application under Order 41 Rule 27 CPC ought 


to have been considered at the time of final hearing of 


the appeal. There is nothing on record to show that the 


appeals are not at the stage of final hearing. Even 


otherwise also, valid reasons have been given for 


rejecting petitioner’s applications, therefore this Court 


does not find any reason to interfere with the impugned 


orders. 


 


14.  Consequently, both the writ petitions fail and 


are dismissed. Interim order, if any, stands vacated.  


 
 


 


        (Manoj Kumar Tiwari, J.) 
 


Pr 
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Mr. Ramji Srivastava, Advocate for respondent no. 2) 
 


JUDGMENT 
 


  Heard learned counsel for the parties.  


 
2.  This writ petition has been filed by State 


of Uttarakhand challenging an order passed by 


Uttarakhand Minorities Commission.  By the said 


order dated 31.08.2018, Chief Education Officer, 


Dehradun was directed to appoint respondent no. 


2 on the post of Assistant Teacher, L.T. Grade. 


 
3.  Facts, on which there is no dispute is 


that, two persons, namely respondent no. 2 and 


one Smt. Pushpa Kathait were appointed as 


teacher by Parent Teacher Association of a 


Government Aided Institution, namely- Janta Inter 


College, Malhan, Dehradun, to impart instructions 







 2 


in Science subject to the students upto 10th 


Standard, as one post of Assistant Teacher, L.T. 


Grade (Science) was lying vacant since 1997. PTA 


Teachers were paid remuneration by the Parent 


Teachers Association, from its own sources. 


 
4.  Government of Uttarakhand decided to 


grant remuneration to such PTA Teachers, who 


were appointed against a substantive vacancy on a 


teaching post upto certain date and possessed 


academic qualification necessary for regular 


appointment to such post.  In terms of the policy 


decision, a list of such PTA Teachers for the State, 


was prepared, who were found eligible for 


payment of salary from State Exchequer.  The said 


list mentioned names of 590 Teachers, including 


respondent no. 2 and Smt. Pushpa Kathait. Since 


both of them were appointed as PTA Teacher 


against the same vacancy, therefore, anyone could 


have received salary from State Exchequer.  Thus, 


dispute arose as to who would be entitled to 


honorarium from State Exchequer.  


 


5.  Respondent 2 was granted salary by the 


State Government for some time, however, on a 


complaint made by Smt. Pushpa Kathait, payment 


of salary, from Government Exchequer to 


respondent no. 2, was stopped. This dispute was 


taken by respondent no. 2 to Uttarakhand Minority 


Commission by making a complaint and the 


Commission directed the Chief Education Officer, 


Dehradun to appoint respondent no. 2, as per 


Rules, on the post of Assistant Teacher. This order 
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was passed by Uttarakhand Minority Commission 


on 31.08.2018 which has been challenged by the 


State Government. 


 


6.  Thus, there was a contest between 


respondent no. 2 and Smt. Pushpa Kathait for 


salary from Government Exchequer.  Respondent 


no. 2 contended that since he was appointed 


earlier in point of time, therefore, he alone is 


entitled to salary, while according to Smt. Pushpa 


Kathait, she had a better claim for salary from 


State Exchequer, as she is educationally qualified 


for appointment to the post of Assistant Teacher 


L.T. Grade, whereas respondent no. 2 is not 


qualified, as he did not possess B.Ed. Degree at 


the time of his appointment in 2003. Thus, the 


dispute was which of the two persons has a better 


claim for salary from State Exchequer.  


 


7.  In the humble opinion of this Court, 


such a dispute could not have been decided by 


Uttarakhand Minority Commission in the absence 


of power to adjudicate, conferred by the statute. 


Even otherwise also, one of the facets of principle 


of natural justice is that no one should be 


condemned unheard.  In the present case, no 


hearing was given to Smt. Pushpa Kathait by the 


Commission, while deciding the lis in favour of 


respondent no. 2. 


 
8.  Uttarakhand Minorities Commission is a 


statutory body established under Uttarakhand 


Commission for Minorities Act, 2002.  Sub-section 
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(1) of Section 9 of the said Act lays down the 


functions of the Commission; while, sub-Section 


(2) of Section 9 provides that the 


recommendations made by the Commission shall 


be laid before the State Legislature along with a 


memorandum explaining the action taken or 


proposed to be taken on the recommendations 


and also the reason for non-acceptance of any of 


such recommendations. Sub-section (3) of Section 


9 provides that the Commission while performing  


any of the functions as mentioned in Clause (a), 


(b) & (d) of sub-section (1), shall have the powers 


of civil Court trying a suit.   The functions of the 


Commission enumerated in sub-section (1) of 


Section 9 are extracted below:- 
“9. Functions of the Commission. - (1) The 
Commission shall perform all or any of the 
following functions namely: - 
 


(a) evaluate the progress of the 
development of minorities in 
Uttarakhand; 
 
(b) monitor the working of the 
safeguards in respect of minorities 
provided in the constitution and in laws 
enacted by the State legislature; 
 
(c) make recommendations for the 
effective implementation of safeguards 
for the protection of the interests of 
minorities by the Government; 
 
(d) look into specific complaints 
regarding deprivation of rights and 
safeguards of the minorities and take up 
such matters with the appropriate 
authorities; 
 
(e) cause studies to be undertaken into 
problems arising out of any 
discrimination against minorities and 
recommend measures for their removal; 
 
(f) conduct studies, research and analysis 
on the issues relating to socio-economic 
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and educational development of 
minorities; 
 
(g) suggest appropriate measures in 
respect of any minority to be undertaken 
by the Government; 
 
(h) make periodical or special reports to 
the Government on any matter 
pertaining to minorities and in particular 
difficulties confronted by them; and 
 
(i) any other matter which may be 
referred to it by the Government.” 


 
9.   Although, under sub-section (3) of 


Section 9, the Commission has been conferred 


powers of civil Court, however, those powers have 


to be exercised for summoning and enforcing the 


attendance of any person; requiring the discovery 


and production of any document; receiving 


evidence on affidavits; requisitioning any public 


record or copy thereof; issuing commissions for 


examination of witnesses and documents or for 


any other matter, which may be prescribed.  


However, from the scheme of aforesaid Act, it is 


apparent that Commission has no power to 


adjudicate disputed claims by two or more 


persons. 


 
10.  The Commission has been entrusted the 


task of evaluating progress/development of 


minorities, monitor the work of safeguards in 


respect of minorities provided in the Constitution; 


make recommendations for the effective 


implementation of such safeguards etc., however, 


the Act does not authorise the Commission to 


decide a lis between two or more private 


individuals.  In other words, Commission is neither 
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judicial nor quasi-judicial authority to adjudicate 


upon disputed facts or rival claims.  This position 


is apparent from Section 9(2) of the Act which 


provides that the Commission can make 


recommendations, which however, will not be 


binding upon the State Government. 


 


11.  Hon’ble Supreme Court in the case of 


Ram Krishna Dalmia v. Justice S.R. Tendolkar 


reported in AIR 1958 SC 538 while dealing with 


the provisions contained in The Commission of 


Inquiry Act, 1952 held as under:- 


“8. …The Commission has no power of 
adjudication in the sense of passing an order 
which can be enforced proprio vigore. A clear 
distinction must, on the authorities, be drawn, 
between a decision which, by itself, has no 
force and no penal effect and a decision which 
becomes enforceable immediately or which 
may become enforceable by some action being 
taken. Therefore, as the Commission we are 
concerned with is merely to investigate and 
record its findings and recommendations 
without having any power to enforce them, the 
inquiry or report cannot be looked upon as a 
judicial inquiry in the sense of its being an 
exercise of judicial function properly so called 
and consequently the question of usurpation by 
Parliament or the Government of the powers of 
the judicial organs of the Union of India cannot 
arise on the facts of this case and the elaborate 
discussion of the American authorities founded 
on the categorical separation of powers 
expressly provided by and under the American 
Constitution appears to us, with respect, wholly 
inappropriate and unnecessary and we do not 
feel called upon, on the present occasion, to 
express any opinion on the question whether 
even in the absence of a specific provision for 
separation of powers in our Constitution, such 
as there is under the American Constitution, 
some such division of powers — legislative, 
executive and judicial — is, nevertheless 
implicit in our Constitution. In the view we 
have taken it is also not necessary for us to 
consider whether, had the Act conferred on the 
appropriate Government power to set up a 
Commission of Inquiry with judicial powers, 
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such law could not, subject, of course, to the 
other provisions of the Constitution, be 
supported as a law made under some entry in 
List I or List III authorising the setting up of 
courts read with these two entries, for a 
legislation may well be founded on several 
entries.” 


 
 


12.  In the case in hand, there were 


competing claims raised by Smt. Pushpa Kathait 


and respondent no. 2 for getting honorarium from 


State exchequer.  Such a lis could not have been 


decided by the Uttarakhand Minorities Commission 


on a complaint made by respondent no. 2.  Thus, 


the impugned order has been passed by the 


Commission by travelling beyond the scope of its 


powers. 


 


13.  Even otherwise also, Smt. Pushpa 


Kathait was not heard by the Commission before 


passing the impugned order, although her interest 


was vitally involved in the matter. 


 
14.  For the aforesaid reasons, the impugned 


order dated 31.08.2018 passed by Uttarakhand 


Minorities Commission cannot be sustained in the 


eyes of law.  


 
15.  Accordingly, writ petition is allowed.  


The impugned order dated 31.08.2018 is set 


aside. Respondent no. 2 shall be at liberty to 


approach the Competent Authority for resolution 


of the dispute.    
 
 


 


  (MANOJ KUMAR TIWARI, J.)   
Aswal 








IN THE HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


ON THE 26THDAY OF JULY, 2022 


BEFORE: 


HON’BLE SHRI JUSTICE MANOJ KUMAR TIWARI 


 
WRIT PETITION(M/S) No. 3397 of 2016 


 
 


BETWEEN: 
 
Gulshan Pahwa & others              .… Petitioners 


(By Mr. Nikhil Singhal, Advocate) 
 


AND: 
 


Dargah Peer Dariyanath Ji Shrawannath 


Nagar, Haridwar & another         … Respondents 
 


(There is no representation for respondents) 
 


 


JUDGMENT 
1.  This is tenants’ petition against the judgment 


and order dated 11.11.2016 passed by 5th Additional 


District Judge, Haridwar in SSC Revision No. 35 of 2015. 


By the said judgment, order passed in S.C.C. Suit No. 4 


of 2009 by learned Judge, Small Cause Court/Civil Judge 


(J.D.), Haridwar was set aside and the matter was 


remanded back to reconsider on landlord’s application 


filed under Order 15 Rule 5 CPC. 


 
2.  The order passed by learned Judge Small 


Cause Court on 15.07.2015, which was set aside by 


Revisional Court is on record as Annexure 5 to the writ 


petition. Perusal of the said order reveals that 


landlord/plaintiff had filed an application under Order 15 


Rule 5 CPC with the contention that the tenant has not 


complied the provision contained in Order 15 Rule 5 


CPC, therefore, his defence deserves to be struck off.  
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Petitioners filed objection to the said application stating 


that they had given admitted rent between 01.02.2009 


to 31.08.2009 to learned counsel for the plaintiff, and 


thereafter, the admitted rent is being deposited in court. 


Learned Judge, Small Cause Court rejected the 


application filed by landlord on the ground that the lis 


should be decided after hearing both the parties and the 


defence of the tenant should not be struck off merely on 


the ground of slight delay in deposit of admitted rent by 


tenant. A categorical finding was recorded by learned 


Judge, Small Cause Court that defendant/tenant has 


deposited entire admitted rent upto 30.06.2015. 


 
3.  Landlord challenged the said order passed by 


learned Judge, Small Cause Court by filing revision 


under Section 25 of the Provincial Small Cause Courts 


Act.  Learned 5th Additional District Judge, Haridwar has 


allowed the revision filed by landlord and set aside the 


order passed by Judge, Small Cause Court. Feeling 


aggrieved by the order passed by revisional court, 


tenant has approached this Court.  


 
4.  Before proceeding any further, the provision 


contained in Order 15 Rule 5 of CPC, as applicable in 


State of Uttar Pradesh and Uttarakhand, is reproduced 


below:- 
“5. Striking off defence on failure to deposit admitted 


rent, etc.-(1) In any suit by a lessor for the eviction 


of a lessee after the determination of his lease and for 


the recovery from him of rent or compensation for use 


and occupation, the defendant shall, at or before the 


first hearing of the suit, deposit the entire amount 


admitted by him to be due together with interest 


thereon at the rate of nine per centum per annum and 


whether or not he admits any amount to be due, he 


shall throughout the continuation of the suit regularly 
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deposit the monthly amount due within a week from 


the date of its accrual, and in the event of any default 


in making, the deposit of the entire amount admitted 


by him to be due or the monthly amount due as 


aforesaid, the Court may, subject to the provisions of 


sub-rule (2), strike off his defence. 


Explanation 1. The expression ‘first hearing’ means 


the date for filing written statement or for hearing 


mentioned in the summons or where more than one 


of such dates are mentioned, the last of the dates 


mentioned. 


Explanation 2. The expression ‘entire amount 


admitted by him to be due’ means the entire gross 


amount, whether as rent or compensation for use and 


occupation, calculated at the admitted rate of rent for 


the admitted period of arrears after making no other 


deduction except the taxes, if any, paid to a local 


authority in respect of the building on lessor’s account 


and the amount, if any, paid to a acknowledged by 


the lessor in writing signed by him and the amount, if 


any, deposited in any Court under Section 30 of the 


U.P. Urban Buildings (Regulation of Letting, Rent and 


Eviction) Act, 1972. 


Explanation 3. (1) The expression ‘monthly amount 


due’ means the amount due every month, whether as 


rent or compensation for use and occupation at the 


admitted rate of rent, after making no other deduction 


except the taxes, if any, paid to a local authority in 


respect of the building on lessor’s account.  


(2) Before making an order for striking off defence, 


the Court may consider any representation made by 


the defendant in that behalf provided such 


representation is made within 10 days, of the first 


hearing or, of the expiry of the week referred to in 


sub-section (1), as the case may be. 


(3) The amount deposited under this rule may at any 


time be withdrawn by the plaintiff.  


Provided that such withdrawal shall not have the 


effect of prejudicing any claim by the plaintiff 


disputing the correctness of the amount deposited.  
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Provided further that if the amount deposited includes 


any sums claimed by the depositor to be deductible 


on any account, the Court may require the plaintiff to 


furnish the security for such sum before he is allowed 


to withdraw the same.” 


 
5.  From perusal of Rule 5(1) of Order 15 CPC, it 


is apparent that it enables the court to strike off defence 


of the tenant on his failure to deposit the admitted rent 


together with interest and also the pendente lite 


admitted rent. However, the court is not obliged to 


strike off the defence in every case of default. The law 


on the point is summarized by Hon’ble Supreme Court in 


the case of Bimal Das Jain vs. Gopal Agarwal, reported 


in 1981 (3) SCC 486. Relevant extracts of the said 


judgment are reproduced below:- 


“4. The High Court held in Puran Chand (supra) that if the 
representation contemplated by sub-rule (2) was not made 
within the time prescribed therein the court had no 
jurisdiction to entertain a representation made beyond time 
and to condone the delay in making it. It held further that 
where no representation was made, or if made was filed 
beyond time, the court was bound to strike off the defence 
and enjoyed no discretion in the matter. 


5. It appears on the facts in this case that no 
representation under sub-rule (2) was made by the 
appellant. The only question raised before us is whether, in 
the absence of such representation, the court was obliged to 
strike off the defence of the appellant. 


6. It seems to us on a comprehensive understanding of 
Rule 5 of Order XV that the true construction of the Rule 
should be thus. Sub-rule (1) obliges the defendant to 
deposit, at or before the first hearing of the suit, the entire 
amount admitted by him to be due together with interest 
thereon at the rate of nine per cent per annum and further, 
whether or not he admits any amount to be due, to deposit 
regularly throughout the continuation of the suit the 
monthly amount due within a week from the date of its 
accrual. In the event of any default in making any deposit, 
"the court may subject to the provisions of sub-rule (2) 
strike off his defence". We shall presently come to what this 
means. Sub-rule (2) obliges the court, before making an 
order for striking off the defence to consider any 
representation made by the defendant in that behalf. In 
other words, the defendant has been vested with a 
statutory right to make a representation to the court 
against his defence being struck off. If a representation is 
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made the court must consider it on its merits, and then 
decide whether the defence should or should not be struck 
off. This is a right expressly vested in the defendant and 
enables him to show by bringing material on the record that 
he has not been guilty of the default alleged or if the default 
has occurred, there is good reason for it. Now, it is not 
impossible that the record may contain such material 
already. In that event, can it be said that sub-rule (1) 
obliges the court to strike off the defence? We must 
remember that an order under sub-rule (1) striking off the 
defence is in the nature of a penalty. A serious responsibility 
rests on the court in the matter and the power is not to be 
exercised mechanically. There is a reserve of discretion 
vested in the court entitling it not to strike off the defence if 
on the facts and circumstances already existing on the 
record it finds good reason for not doing so. It will always 
be a matter for the judgment of the court to decide whether 
on the material before it, notwithstanding the absence of a 
representation under sub- rule (2), the defence should or 
should not be struck off. The word "may" in sub-rule (1) 
merely vests power in the court to strike off the defence. It 
does not oblige it to do so in every case of default. To that 
extent, we are unable to agree with the view taken by the 
High Court in Puran Chand (supra). We are of opinion that 
the High Court has placed an unduly narrow construction on 
the provisions of clause (1) of Rule 5 of Order XV.” 


6.  Thus, it can be seen that power to strike off 


defence is not to be exercised by treating it to be a 


statutory mandate. Since exercise of such power inflicts 


severe penal consequences, the court has discretion not 


to strike off, if on facts it finds good reason for not doing 


so, therefore, the power should be exercised after 


considering the facts and circumstances appearing on 


the record and in the event of their being a 


representation, after considering the representation.  


 
7.  Hon’ble Supreme Court in the case of 


Sangram Singh vs. Election Tribunal, Kotah, Bhurey, 


reported in AIR 1955 SC 425 has held that rule of 


procedure are grounded on the principle of natural 


justice, which requires that men should not be 


condemned unheard and decision should not be reached 


behind their back, that proceedings that affect their lives 


and property should not continue in their absence and 


they should not be precluded from participating in them.  
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It was further held that there must be exceptions and 


where they are clearly defined they must be given effect 


to; but taken by and large, subject to that proviso, our 


laws of procedure should be construed, wherever that is 


reasonably possible, in the light of that principle. 


 
8.  Thus viewed, learned Judge Small Cause 


Court was justified in rejecting landlord’s application 


filed under Order 15 Rule 5 CPC after finding that 


sufficient compliance of Order 15 Rule 5 CPC was made 


by the tenant. However, learned revisional has set aside 


the order passed by learned Judge, Small Cause Court 


only on the ground that there was some delay in deposit 


of admitted rent by the tenant and there is no 


explanation for such delay.  


 
9.  In the humble opinion of this Court, revisional 


court’s interference with the order passed by learned 


trial court was not warranted in the facts of the case, as 


it is not obligatory for the court in every case to strike 


off defence because of some delay in deposit of 


admitted rent.  Since learned trial court has discretion in 


the matter, which was exercised well within jurisdiction, 


therefore, learned revisional court fell into error in 


interfering with the order passed by learned trial court.  


 
10.  In the case of Mangat Singh Trilochan Singh & 


others vs. Satpal, reported in (2003) 8 SCC 357, trial 


court had refused to strike off defence of the tenant 


under Order 15 Rule 5, however, the High Court 


interfered with the order passed by trial court in 


revisional jurisdiction.  Hon’ble Supreme Court held that 


revisional court was not justified in interfering with an 


order lawfully passed by the trial court within its 
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jurisdiction.  Para 9 & 13 of the said judgment are 


extracted below:- 
  “9. The trial court placed reliance on the decisions of 


this Court (supra) which have also been relied upon 


for the tenants before us on the interpretation of the 


provisions of Order 15 Rule 5 of the Code. This Court 


has held that it is not obligatory for the court in every 


case to strike off defence only because there is delay 


in deposit of the arrears of rent. The court has 


discretion in the matter and the power to strike off the 


defence is to be exercised with due regard to the facts 


and circumstances of each case. 


 13. The last submission made on behalf of the 


tenants has also great force that since the trial court 


had exercised its jurisdiction lawfully by refusing to 


strike off defence and accepting the deposit of arrears 


of rent, the High Court could not justifiably interfere 


with the same in exercise of its revisional jurisdiction 


under Section 115 of the Code.” 


 


11.  For the aforesaid reasons, this Court is of the 


considered opinion that the judgment rendered by 


learned 5th Additional District Judge, in SCC Revision No. 


35 of 2015 deserves to be set aside.  


 
12.  Accordingly, writ petition is allowed. 


Impugned judgment dated 11.11.2016 passed in SCC 


Revision No. 35 of 2015 is set aside.  As the SSC suit is 


pending since 2009, learned trial court is requested to 


make endeavour to decide the suit as early as possible. 


 


  (MANOJ KUMAR TIWARI, J.)   
Navin 








IN THE HIGH COURT OF UTTARAKHAND 


AT NAINITAL 


ON THE 7TH DAY OF    JULY, 2022 


BEFORE: 


HON’BLE SHRI JUSTICE MANOJ K. TIWARI 


Writ Petition (S/S) No. 481 of 2022 
 


BETWEEN:  
 
Shailesh Kumar Joshi & another … Petitioners 
 
AND: 
 
Uttarakhand Public Services Commission 
& another      … Respondents 


Petitioners 
(By Mr. M.C. Kandpal, Senior Advocate with Mr. B.D. 
Pande, Mr. Harshit Sanwal, Mr. Pooran Singh Rawat, Mr. 
Hari Mohan Bhatia, Mr. Karan Anand, Mr. Pankaj Kapil, 
Mr. Dushyant Manali, Mr. D.P. Mittal, Mr. Manish Lahoni, 
Mr. Parnav Singh, Mr. Rajat Mittal, Mr. P.P. Bhatt, Ms. 
Deepa Arya, Mr. Sandeep Tiwari & Mohd. Matloob, 
Advocates) 
 
Respondents 
(By Mr. P.C. Bisht, learned Additional C.S.C. with Mr. 
V.S. Rawat, learned Brief Holder and Mr. Ashish Joshi, 
learned counsel for the Uttarakhand Public Service 
Commission) 


 
With  


Writ Petition (S/S) No. 410 of 2022 
Writ Petition (S/S) No. 417 of 2022 
Writ Petition (S/S) No. 482 of 2022 
Writ Petition (S/S) No. 498 of 2022 
Writ Petition (S/S) No. 499 of 2022 
Writ Petition (S/S) No. 506 of 2022 
Writ Petition (S/S) No. 562 of 2022 
Writ Petition (S/S) No. 610 of 2022 
Writ Petition (S/S) No. 617 of 2022 
Writ Petition (S/S) No. 634 of 2022 
Writ Petition (S/S) No. 638 of 2022 
Writ Petition (S/S) No. 641 of 2022 
Writ Petition (S/S) No. 648 of 2022 
Writ Petition (S/S) No. 649 of 2022 
Writ Petition (S/S) No. 650 of 2022 
Writ Petition (S/S) No. 652 of 2022 
Writ Petition (S/S) No. 655 of 2022 
Writ Petition (S/S) No. 657 of 2022 
Writ Petition (S/S) No. 672 of 2022 
Writ Petition (S/S) No. 675 of 2022 
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Writ Petition (S/S) No. 677 of 2022 
Writ Petition (S/S) No. 681 of 2022 
Writ Petition (S/S) No. 703 of 2022 
Writ Petition (S/S) No. 718 of 2022 
Writ Petition (S/S) No. 731 of 2022 
Writ Petition (S/S) No. 748 of 2022 
Writ Petition (S/S) No. 765 of 2022 
Writ Petition (S/S) No. 831 of 2022 
Writ Petition (S/S) No. 927 of 2022 
Writ Petition (S/S) No. 1146 of 2022 
Writ Petition (S/S) No. 1175 of 2022 
Writ Petition (S/S) No. 638 of 2022 


 
JUDGMENT 


1.  On 09.08.2021, Uttarakhand Public Service 


Commission (hereinafter referred to as “Commission”) 


issued an advertisement inviting applications for 


Combined State (Civil) Lower Subordinate Service 


Examination-2021.  The selection process consisted of 


(i) Preliminary Test, (ii) Main Examination and (iii) 


Interview. 


 
2.  Petitioners responded to the said 


advertisement and they were permitted to appear in 


the preliminary examination held on 12.12.2021.  Since 


petitioners could not qualify preliminary examination, 


therefore, they are before this Court, challenging the 


decision taken by the Commission to award bonus 


marks to all candidates in respect of 12 questions, 


which were found to be erroneous.  


 
3.  Since common questions of fact and law are 


involved in these petitions, therefore, these petitions 


are clubbed together and are being heard & decided 


together. However, for the sake of brevity and 


convenience, facts of WPSS No. 481 of 2022 alone are 


being considered.  


 
4.  Writ Petition (S/S) No. 481 of 2022 has been 


filed by two persons, seeking the following relief:- 
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(i) A writ, order or direction in the nature of certiorari 
to call for the record of the case and quash the 
impugned decision of Respondents dated 
10.02.2022 and 24.02.2022 so far as it relates to 
giving bonus marks for 12 questions and fixing 
cut-off marks accordingly.  


(ii) A writ, order or direction in the nature of 
mandamus commanding the Respondents to re-fix 
the cut-off marks by excluding bonus marks and 
12 questions and consequently allow the 
Petitioners to participate in the further 
examination and declare result accordingly.  


 
5.  Petitioners applied for Combined State (Civil) 


Lower Subordinate Service Examination-2021 in 


response to an advertisement issued by the 


Commission and they were issued Admit Card for 


appearing in the preliminary examination. Petitioners 


appeared in the preliminary examination and secured 


103.75 and 103.50 marks, respectively.   


 
6.  According to petitioners, they were entitled to 


reservation available to economically weaker sections 


and cut-off marks in preliminary examination for the 


said category was 105. There were 150 Multiple Choice 


Questions in preliminary examination, which were 


common to all the candidates; however, these 


questions were rearranged in different set of question 


papers. It is further the case of the petitioners that 


petitioner No. 1 was given Question Booklet Series ‘C’, 


while petitioner No. 2 was given Question Booklet 


Series ‘A’. After preliminary examination, provisional 


answer key to different Question Booklet Series was 


uploaded in the web-portal of the Commission and 


candidates were told that they can submit objection 


against a wrong question or a incorrect answer, shown 


as ‘correct’ in the answer key.  Petitioners did not 


submit any objection to the answer key.  
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7.  Petitioners have challenged the decision 


taken by the Commission, whereby it was decided to 


give bonus marks in respect of certain questions and 


also the answers to certain questions, which were 


shown as ‘correct’ in the answer key.  


 
8.  According to the petitioners, if 12 bonus 


marks were not decided to be given to all candidates 


then petitioners’ names would have figured in the list of 


successful candidates.  Petitioner No. 1 has also 


challenged Question No. 91, setout in Question Booklet 


Series ‘C’, which reads as under:- 
 
 91. As per census 2011, in India per 1000 males,   


  the number of females is:- 


 (a) 910  (b) 940     (c) 920        (d) 980 


 
9.  It is contended that option ‘(b)’ gives the 


correct answer to the aforesaid question, and petitioner 


No. 1 had marked option ‘(b)’ in answer to the said 


question, therefore, he was entitled to ‘1’ mark and 


anyone, who had given wrong answer to the said 


question, gets negative mark to the extent of -0.25 


(minus .25 marks). However, by the impugned 


decision, a candidate who gave wrong answer to the 


said question also became entitled to ‘1’ mark. This, 


according to petitioners, is unjust and amounts to 


treating unequals as equal.  Decision to award bonus 


marks is also challenged on the ground that none of the 


12 questions, which were decided to be removed, were 


erroneous and the decision to delete these questions is 


unsustainable.  


 
10.  In the counter affidavit filed by the 


Commission, it is stated that in the preliminary 


examination, Objective Type Questions were asked and 
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candidates were required to mark any one of the four 


options, which according to them gave the correct 


answer; the provisional answer key was declared on 


30.12.2021 and was uploaded in the web portal on 


31.12.2021 and candidates were told that they may file 


objection in respect of any question in the preliminary 


examination, on or before 06.01.2022.  It is further 


stated that as many as 1010 objections were received 


in respect of 48 questions, which were referred to a 


Committee of Experts. The Committee of Experts 


considered the questions in the light of objections and 


found that as many as 10 questions are erroneous and 


2 questions have more than one correct answer. The 


opinion of the Expert Committee was considered and 


discussed by the Commission in its meeting held on 


28.01.2022 and with a view to maintain fairness, the 


Commission decided to delete 12 questions found to be 


erroneous and to give 12 bonus marks in respect of 


these questions to all the candidates.  It is further 


contended that since petitioner had not submitted 


objection to the provisional answer key, therefore, they 


have no right to challenge the final answer key, at this 


belated stage.   


 
11.  It is further contended in the counter 


affidavit that the candidates declared successful in 


the preliminary examination have not been impleaded 


in the writ petition; in case, writ petition is allowed, 


the successful candidates are bound to be affected; 


and the contention of the petitioners, if accepted, 


then it would further delay the selection process.  It 


is further contended that the decision to give 12 


bonus marks, equally to all the candidates, ensures 


fairness and it suffers from no infirmity or illegality 


whatsoever.  
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12.  Petitioners in some other writ petitions 


have contended that the decision to give 12 bonus 


marks, to all the candidates, is flawed, instead the 


Commission should have given pro-rata marks to the 


candidates, depending upon the number of questions 


attempted by a candidate, out of those 12 questions.  


It is further contended by some petitioners that 


answer to only six out of 12 questions were 


erroneous, therefore, the Commission was not 


justified in deleting 12 questions and awarding bonus 


marks in respect of those 12 questions. It is further 


contended on behalf of some of the petitioners that 


12 bonus marks should not have been given equally 


to all candidates and bonus marks should have been 


given only to such candidates, who had actually 


attempted the deleted questions, depending upon the 


number of questions they attempted.  


 
13.  State Public Service Commission holds 


selection for appointment to various public services of 


the State.  Holding competitive examination for 


appointment to public services is a mammoth 


exercise due to huge number of candidates, who 


participate in the selection process.  Public interest 


demands that selection process should be concluded 


as early as possible to ensure that appointments to 


public posts are not unnecessarily delayed. 


 
14.  Learned counsel appearing for the 


Commission submits that more than 80000 


candidates had appeared in the preliminary 


examination held on 12.12.2021. Purpose of 


preliminary test is to shortlist the candidates for main 
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examination. In main examination, Descriptive Type 


Questions are asked and due to time/effort involved 


in evaluation of answer-sheets of the main 


examination, only limited number of candidates, who 


qualify in the preliminary test, are permitted to 


appear in the main examination.  


 
15.  It is well settled that High Court, while 


exercising power of judicial review, cannot assume 


the role of a Subject Experts and it cannot decide, 


whether a option treated as ‘correct’ in reply to a 


question by Subject Expert, is correct or not.  Thus, 


this Court while exercising power under Article 226 of 


the Constitution cannot sit in appeal over the decision 


taken by Subject Experts. 


 
16.  Hon’ble Supreme Court in the case of H.P. 


Public Service Commission v. Mukesh Thakur, 


reported in (2010) 6 SCC 759, has held as under:- 


“20. In view of the above, it was not permissible 
for the High Court to examine the question papers 
and answer sheets itself, particularly, when the 
Commission had assessed the inter se merit of the 
candidates. If there was a discrepancy in framing 
the question or evaluation of the answer, it could 
be for all the candidates appearing for the 
examination and not for Respondent 1 only. It is a 
matter of chance that the High Court was 
examining the answer sheets relating to Law. Had 
it been other subjects like Physics, Chemistry and 
Mathematics, we are unable to understand as to 
whether such a course could have been adopted by 
the High Court. Therefore, we are of the considered 
opinion that such a course was not permissible to 
the High Court.” 


17.  Thus, this Court cannot take upon itself the 


task of Examiner or that of Selecting Body and 


examine the discrepancies and inconsistencies in 


question papers and evaluation thereof.  It is 


repeatedly held that Constitutional Courts should be 
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extremely reluctant in substituting its own views over 


the opinion of subject experts in academic matters.  


Hon’ble Supreme Court in the case of Central Board of 


Secondary Education v. Khusboo Shrivastava and 


others, reported in (2014) 14 SCC 523 has held as 


under:- 


“11. In our considered opinion, neither the learned 
Single Judge nor the Division Bench of the High Court 
could have substituted his/its own views for that of the 
examiners and awarded two additional marks to 
Respondent 1 for the two answers in exercise of 
powers of judicial review under Article 226 of the 
Constitution as these are purely academic matters. 
This Court in Maharashtra State Board of Secondary 
and Higher Secondary Education v. 
ParitoshBhupeshkumarSheth has observed:  


“29. … As has been repeatedly pointed out by 
this Court, the court should be extremely 
reluctant to substitute its own views as to what 
is wise, prudent and proper in relation to 
academic matters in preference to those 
formulated by professional men possessing 
technical expertise and rich experience of 
actual day-to-day working of educational 
institutions and the departments controlling 
them. It will be wholly wrong for the court to 
make a pedantic and purely idealistic approach 
to the problems of this nature, isolated from 
the actual realities and grassroots problems 
involved in the working of the system and 
unmindful of the consequences which would 
emanate if a purely idealistic view as opposed 
to a pragmatic one were to be propounded.” 


18.  In a recent judgment rendered by Hon’ble 


Supreme Court in the case of Vikesh Kumar Gupta v. 


State of Rajasthan, reported in (2021) 2 SCC 309, it 


has been reiterated that it is not open to the High 


Court to examine correctness of questions and answer 


key to come to a conclusion different from the opinion 


of the Expert Committee.  It is further held that 


assessment of questions by the Court itself to arrive 


at correct answer, is not permissible.  Paragraph nos. 
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13 to 17 of the aforesaid judgment, are extracted 


below:- 
 


“13. The point that arises for the consideration of 
this Court is whether the revised select list dated 
21-5-2019 ought to have been prepared on the 
basis of the 2nd Answer Key. The appellants 
contend that the wait list also should be prepared 
on the basis of the 3rd Answer Key and not on the 
basis of the 2nd Answer Key. The 2nd Answer Key 
was released by RPSC on the basis of the 
recommendations made by the expert committee 
constituted pursuant to the directions issued by the 
High Court. Not being satisfied with the revised 
select list which included only a few candidates, 
certain unsuccessful candidates filed appeals before 
the Division Bench which were disposed of on 12-
3-2019. When the Division Bench was informed 
that the selections have been finalised on the basis 
of the 2nd Answer Key, it refused to interfere with 
the select list prepared on 17-9-2018. However, 
the Division Bench examined the correctness of the 
questions and the answer keys pointed by the 
appellants therein and arrived at a conclusion that 
the answer key to 5 questions was erroneous. On 
the basis of the said findings, the Division Bench 
directed RPSC to prepare the revised select list and 
apply it only to the appellants before it. 


14. Though re-evaluation can be directed if rules 
permit, this Court has deprecated the practice of 
re-evaluation and scrutiny of the questions by the 
courts which lack expertise in academic matters. It 
is not permissible for the High Court to examine 
the question papers and answer sheets itself, 
particularly when the Commission has assessed the 
inter se merit of the candidates. Courts have to 
show deference and consideration to the 
recommendation of the expert committee who 
have the expertise to evaluate and make 
recommendations. 


15. Examining the scope of judicial review with 
regards to re-evaluation of answer sheets, this 
Court in Ran Vijay Singh v. State of U.P. held that 
the court should not re-evaluate or scrutinise the 
answer sheets of a candidate as it has no expertise 
in the matters and the academic matters are best 
left to academics. This Court in the said judgment 
further held as follows:  


“31. On our part we may add that sympathy 
or compassion does not play any role in the 
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matter of directing or not directing re-
evaluation of an answer sheet. If an error is 
committed by the examination authority, the 
complete body of candidates suffers. The 
entire examination process does not deserve 
to be derailed only because some candidates 
are disappointed or dissatisfied or perceive 
some injustice having been caused to them 
by an erroneous question or an erroneous 
answer. All candidates suffer equally, though 
some might suffer more but that cannot be 
helped since mathematical precision is not 
always possible. This Court has shown one 
way out of an impasse—exclude the suspect 
or offending question. 


32. It is rather unfortunate that despite 
several decisions of this Court, some of which 
have been discussed above, there is 
interference by the courts in the result of 
examinations. This places the examination 
authorities in an unenviable position where 
they are under scrutiny and not the 
candidates. Additionally, a massive and 
sometimes prolonged examination exercise 
concludes with an air of uncertainty. While 
there is no doubt that candidates put in a 
tremendous effort in preparing for an 
examination, it must not be forgotten that 
even the examination authorities put in 
equally great efforts to successfully conduct 
an examination. The enormity of the task 
might reveal some lapse at a later stage, but 
the court must consider the internal checks 
and balances put in place by the examination 
authorities before interfering with the efforts 
put in by the candidates who have 
successfully participated in the examination 
and the examination authorities. The present 
appeals are a classic example of the 
consequence of such interference where 
there is no finality to the result of the 
examinations even after a lapse of eight 
years. Apart from the examination authorities 
even the candidates are left wondering about 
the certainty or otherwise of the result of the 
examination—whether they have passed or 
not; whether their result will be approved or 
disapproved by the court; whether they will 
get admission in a college or university or 
not; and whether they will get recruited or 
not. This unsatisfactory situation does not 
work to anybody’s advantage and such a 
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state of uncertainty results in confusion being 
worse confounded. The overall and larger 
impact of all this is that public interest 
suffers.” 


 


16. In view of the above law laid down by this 
Court, it was not open to the Division Bench to 
have examined the correctness of the questions 
and the answer key to come to a conclusion 
different from that of the expert committee in its 
judgment dated 12-3-2019. Reliance was placed by 
the appellants on Richal v. Rajasthan Public Service 
Commission. In the said judgment, this Court 
interfered with the selection process only after 
obtaining the opinion of an expert committee but 
did not enter into the correctness of the questions 
and answers by itself. Therefore, the said judgment 
is not relevant for adjudication of the dispute in 
this case. 


17. A perusal of the above judgments would make 
it clear that courts should be very slow in 
interfering with expert opinion in academic 
matters. In any event, assessment of the questions 
by the courts itself to arrive at correct answers is 
not permissible. The delay in finalisation of 
appointments to public posts is mainly caused due 
to pendency of cases challenging selections 
pending in courts for a long period of time. The 
cascading effect of delay in appointments is the 
continuance of those appointed on temporary basis 
and their claims for regularisation. The other 
consequence resulting from delayed appointments 
to public posts is the serious damage caused to 
administration due to lack of sufficient personnel.” 


19.  It is not in dispute that objections, received 


in respect of provisional answer key uploaded on 


31.12.2021, were placed before the Expert 


Committee constituted by the Commission. The said 


Committee examined the disputed questions and 


their respective answers, as given in the provisional 


answer key and found that 12 questions are 


erroneous. Based on the recommendation of the 


Expert Committee, Commission decided to delete 12 


questions and to give equal bonus marks to all the 


candidates.   
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20.  This Court cannot go into merits of the 


opinion given by Experts constituting the Committee 


for want of expertise in the subject.  Even otherwise 


also, the opinion given by Experts and decision taken 


by Commission pursuant thereto would be for all the 


candidates.  It is not the case of petitioners that the 


opinion of the Experts or the decision taken by 


Commission is infected with malice or ill-will. 


 


21.  Commission is a specialized body for 


holding selection to different superior services in the 


State.  A decision taken by Commission in bonafide 


exercise of power can be interfered with, only if it is 


arbitrary or is in violation of settled norms of fair play 


in action or is in violation of any provision of law.  


 


22.  In a recent judgment rendered by Hon’ble 


Supreme Court in the case of Punjab State 


Cooperative Milk Producers Federation Ltd. V. Balbir 


Kumar Walia, reported in (2021) 8 SCC 784, the 


scope of judicial review over administrative decisions 


has been considered and discussed.  Para 43 of the 


said judgment is reproduced below:-   


43. The power of judicial review over the 
administrative decisions of the State was examined by a 
judgment of this Court in Tata Cellular v. Union of India. 
Though, that is a case of grant of contract, but the 
principles of law are very well applicable to the exercise 
of power of judicial review by the High Court in the 
administrative decisions of the State within the meaning 
of Article 12 of the Constitution. The Court held as 
under:  


 
“77. The duty of the court is to confine itself to the 
question of legality. Its concern should be: 
 
1. whether a decision-making authority exceeded 
its powers, 
2. committed an error of law, 
3. committed a breach of the rules of natural 
justice, 
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4. reached a decision which no reasonable tribunal 
would have reached or, 
5. abused its powers. 
 


Therefore, it is not for the court to determine whether 
a particular policy or particular decision taken in the 
fulfilment of that policy is fair. It is only concerned with 
the manner in which those decisions have been taken. 
The extent of the duty to act fairly will vary from case to 
case. Shortly put, the grounds upon which an 
administrative action is subject to control by judicial 
review can be classified as under: 


 
(i) Illegality : This means the decision-maker must 
understand correctly the law that regulates his 
decision-making power and must give effect to it. 
(ii) Irrationality, namely, Wednesbury 
unreasonableness. 
(iii) Procedural impropriety. 
 
The above are only the broad grounds but it does 


not rule out addition of further grounds in course of time. 
As a matter of fact, in R. v. Secy. of State for the Home 
Deptt., ex p Brind, Lord Diplock refers specifically to one 
development, namely, the possible recognition of the 
principle of proportionality. In all these cases the test to 
be adopted is that the court should, ‘consider whether 
something has gone wrong of a nature and degree which 
requires its intervention’. 


* * * 
94. The principles deducible from the above are: 
 


(1) The modern trend points to judicial restraint in 
administrative action. 
(2) The court does not sit as a court of appeal but 
merely reviews the manner in which the decision 
was made. 
(3) The court does not have the expertise to 
correct the administrative decision. If a review of 
the administrative decision is permitted it will be 
substituting its own decision, without the necessary 
expertise which itself may be fallible. 
(4) The terms of the invitation to tender cannot be 
open to judicial scrutiny because the invitation to 
tender is in the realm of contract. Normally 
speaking, the decision to accept the tender or 
award the contract is reached by process of 
negotiations through several tiers. More often than 
not, such decisions are made qualitatively by 
experts. 
(5) The Government must have freedom of 
contract. In other words, a fair play in the joints is 
a necessary concomitant for an administrative 
body functioning in an administrative sphere or 
quasi-administrative sphere. However, the decision 
must not only be tested by the application of 
Wednesbury principle of reasonableness (including 
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its other facts pointed out above) but must be free 
from arbitrariness not affected by bias or actuated 
by mala fides. 
(6) Quashing decisions may impose heavy 
administrative burden on the administration and 
lead to increased and unbudgeted expenditure. 
Based on these principles we will examine the facts 


of this case since they commend to us as the correct 
principles.” 


  


 
23.  While holding competitive examination, the 


Commission is required to take decisions to deal with 


emergent situations.  A fair play in the joints is a 


necessary concomitant for an administrative body 


functioning in an administrative sphere.  This Court 


does not sit in appeal over the decisions taken by 


Public Service Commission. 


 


24.  Petitioners, in some of the writ petitions, 


have contended that only 6, out of 12 deleted 


questions, were erroneous, therefore, the 


Commission could not have deleted 12 questions and 


given 12 bonus marks to all the candidates.  


 
25.  The said contention cannot be accepted, as 


this Court cannot substitute its own views regarding 


the 12 questions in preference to the opinion of 


professional men possessing domain knowledge and 


rich experience of handling such type of problems.  


 
26.  The challenge to the decision taken by the 


Commission, to give 12 bonus marks to all 


candidates, is also not sustainable. Public Service 


Commission is a Specialised Body, established for 


holding selection to Public Services. As a Selecting 


Body, it has certain inherent rights.  It is for the 


Commission to decide, how to conduct its affairs and 


interference with the decision taken by the 
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Commission would be warranted only if it is against 


the settled norms or in violation of law.   


 
27.  The Expert Committee considered the 


objections and after much deliberation, arrived at the 


conclusion that 12 questions are flawed. Based on 


opinion of the Expert Committee, Commission 


decided to delete those questions gave equal marks 


to all candidates.  The decision so taken by the 


Commission is in consonance with Article 14 of the 


Constitution of India and cannot be said to be unjust 


or arbitrary.   


 
28.  For a mistake in the questions framed by 


Selecting Body, an examinee should not suffer.  The 


Commission gracefully admitted its mistake and 


decided to give 12 bonus marks, in respect of 12 


deleted questions to all candidates. Since bonus 


marks are given to all candidates across the board, 


therefore, the challenge thrown by petitioners to the 


said decision appears to be without any substance.  


 
29.  Although, several course of action were 


available to the Commission to deal with the 


situation, viz. it could have scored off all the 12 


questions, found erroneous by the Expert Committee 


and have assessed the merit of candidates based on 


their performance in the remaining 138 questions or 


the Commission could have given pro-rata marks to 


such candidates, who have attended all or any of 


those 12 deleted questions, however, the Commission 


chose to give bonus marks to all candidates for 12 


deleted questions. The course of action chosen by 


Commission cannot be said to be arbitrary nor it is in 


violation of any law.  As Selecting Body, Commission 
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had the discretion to chose one out of several course 


of action, and the decision to choose one particular 


course of action cannot be said to be unjust or 


unreasonable. 


 


30.  Since the course of action chosen by the 


Commission is neither in violation of any law nor it 


can be said to be arbitrary or malicious, therefore, 


decision taken by Commission cannot be interfered 


with, while exercising power of judicial review.   


 
31.  The entire selection process cannot be 


derailed only because some of the candidates are 


disappointed or perceive some injustice having been 


caused to them by a particular course of action 


decided to be followed by the Commission.   


 
32.  It is contended on behalf of some of the 


petitioners that candidates, who had not attempted 


any of the deleted questions, are not entitled for any 


bonus mark and bonus marks can be given only to 


such candidates, who had attempted any or all of 


those questions, depending upon the number of 


questions they attempted. This submission is based 


on the assumption that candidates who attempted 


the deleted questions knew the correct answer and 


they were more meritorious than those who had not 


attempted any or all of the deleted questions.  


 


33.  This submission appears to be attractive in 


the first blush, however, on deeper scrutiny, it is 


without any substance.  There can be valid counter 


argument that candidates, who attempted the deleted 


questions by marking one out of four options as 


answer, had no knowledge of the subject and they 
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merely took a chance by marking one option; while, 


meritorious candidates, who knew that the questions 


are flawed, refrained from marking any option in 


respect of those 12 erroneous questions, which were 


deleted, therefore, candidates who did not attempt 


any of the deleted questions alone were entitled to 


bonus marks, as they knew that none of the options 


gave the correct answer.  


 
34.  Even otherwise also, having regard to the 


very large number of candidates, it would very 


difficult, nay impossible, to physically examine the 


answer scripts to identify candidates who attempted 


all or any of the 12 deleted questions. The 


Commission, as Selecting Body, in its discretion chose 


a particular course of action, out of many.  Unless 


said course of action is proved to be in violation of 


law or arbitrary, this Court will not interfere with the 


decision so taken by the Commission.  


 


35.  For the aforesaid reason, the contention 


raised on behalf of petitioners in some of the petitions 


that the Commission should have given pro-rata 


marks for the 12 deleted questions, also cannot be 


accepted.   


 
36.  Public Service Commission has been 


established under Article 315 of Constitution of India, 


thus, it is a Constitutional Authority.  As a specialized 


body for holding competitive examinations for 


appointment to public services, it can devise ways and 


means for conducting its affairs.  Certain degree of 


discretion is available to the Commission, as a Selecting 


Body.  Interference with exercise of such discretion 


would be permissible only when it is contrary to laid 
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down norms or is irrational.  The impugned decision 


taken by the Commission cannot be said to be arbitrary 


or irrational.  Although, other options were also 


available to the Commission, however, it is for the 


Commission to decide, which out of several options, it 


chooses.  Every statutory authority or a Selecting Body 


is entitled to play in the joints so that it is able to 


discharge its functions.  The scope of judicial review in 


such matters is very limited and the decision taken by 


Commission, impugned in these writ petitions, cannot 


be interfered with in the absence of any valid ground. 


  


37.  For the aforesaid reasons, this Court does not 


find any reason to interfere with the selection process. 


 


38.  Accordingly, the writ petitions fail and are 


dismissed.   


 


         (Manoj Kumar Tiwari, J.)   
Aswal   








   IN THE HIGH COURT OF UTTARAKHAND 


AT NAINITAL 


ON THE 11TH DAY OF JULY, 2022 


BEFORE: 


HON’BLE SHRI JUSTICE MANOJ K. TIWARI 


Writ Petition (S/S) No. 1284 of 2021 
 


BETWEEN:  
 
Sandeep Mamgain    … Petitioner 


(By Mr. M.C. Pant, Advocate) 
 
AND: 
 
Uttarakhand Services Selection Commission 
& others      … Respondents 


(By Mr. Pankaj Purohit, learned counsel for respondent 
nos. 1 &2 and Mr. C.S. Rawat, learned Chief Standing 
Counsel for the State of Uttarakhand) 


 
JUDGMENT 


1.  Petitioner is serving as Constable in 


Uttarakhand Police. He participated in a Selection held 


by Uttarakhand Services Selection Commission 


(hereinafter referred to as “Selecting Body”) for 


promotion to the post of Platoon Commander and 


Ranker Sub-Inspector. Petitioner was declared 


unsuccessful in the written examination. According to 


him, answer to two questions in the answer key, 


published by the Selecting Body, are incorrect and if 


those answers are corrected, then petitioner’s name 


would figure amongst the successful candidates.   


 
2.  Petitioner had earlier filed WPSS No. 829 of 


2021, which was disposed of by coordinate Bench of 


this Court vide order dated 15.07.2021 with a direction 


to the Selecting Body to decide petitioner’s 
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representation regarding answer to question Nos. 53 


and 65 of Question Booklet Series ‘C’, within six weeks.  


 
3.  Pursuant to the said order, petitioner’s 


representation was considered and rejected by 


Secretary of the Selecting Body vide order dated 


27.08.2021.  Thus, feeling aggrieved, petitioner has 


approached this Court seeking the following relief:- 


(i)  Issue writ rule or direction in the nature of 
certiorari mandamus to declare the impugned 
office memorandum 27.08.2021 as arbitrary, 
malafide, illegal and to quash the same keeping 
in view of the facts highlighted in the body of the 
petition or to mould the relief appropriately.  


 
(ii)  Issue appropriate writ, rule or direction in the 


nature of mandamus to appoint an independent 
expert body to consider and verify the 
correctness of the answers of question no. 53 of 
booklet no. C by treating their answers as option 
no. (c) and question no. 65 of booklet no. C as 
technically wrong and to declare the petitioner 
eligible and recast the merit or in alternate the 
petitioner be declare as eligible to be place on 
the higher merit on the basis of answer given by 
him in question no. 53 and 65 by treating the 
same as correct answer.  


 
(iii)  Issue a writ rule or direction appropriate in 


nature to answer damages and compensation to 
the Petitioners from the respondent no. 1 and 
specifically from the erring persons due to their 
arbitrary, malafide and malicious act and the 
amount of such damages and compensation may 
be determined by this Hon’ble Court and also to 
sitting up independent enquiry by appointing an 
independent agency in respect of the affairs of 
Uttarakhand Subordinate Service Selection 
Commission and fixed and responsibilities of the 
erring officers and take appropriate action 
against them in accordance with law.  


 
4.  In the impugned rejection order, it is stated 


that provisional answer key was published soon after 


written examination and objections were invited, 


however, petitioner did not submit any objection 


regarding question Nos. 53 and 65 of Question Booklet 


Series ‘C’. Although some other candidates had 
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submitted objections against these questions, however, 


Subject Experts found no substance in the objections 


and the answer to question Nos. 53 and 65, as given in 


the provisional answer key, were maintained.  It is 


further stated that framing of question paper, 


moderation of questions and decision on objections 


against questions/answers is done by the Commission, 


as per advise of Subject Experts and since the Subject 


Experts had opined that there is no error in the answer 


key as regards aforesaid two questions, therefore, there 


is no substance in the objection raised by petitioner 


against the two questions. 


 
5.  Question Nos. 53 & 65 of Question Booklet 


Series ‘C’, against which petitioner had submitted 


representation, read as under:- 


53. Who appoints Officers of the rank of 
Superintendent of Police & above? 


  (A) Governor   (B) Home Minister 
  (C) President  (D) Chief Minister 
 


65.  As per Uttarakhand Police Regulation, full form 
of P.R. Slip is: 


  (A) Patent Registered Slip 
  (B) Pre Registered Slip 
  (C) Police Registered Slip 
  (D) Program Record Slip 
 
6.  It is contended by the petitioner that he had 


given correct answer to both the questions, however, 


he suffered on account of mistake on the part of 


Selecting Body, as it had treated ‘incorrect’ answer as 


‘correct’.  


 
7.  Learned counsel for the petitioner contends 


that correct answer to question No. 53 is option ‘(c)’, 


while option ‘(b)’ is the correct answer to question No. 


65.  Thus, according to learned counsel for the 


petitioner, due to mistake on the part of Selecting 


Body, petitioner not only had to loose the marks, which 
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he was entitled to for giving correct answer, but he was 


also subjected to negative marking to the extent of 


0.25 mark for each of the aforesaid two questions, 


consequently, score of petitioner’s marks was 


substantially reduced and he could not be selected.  


 
8.  Mr. M.C. Pant, learned counsel appearing for 


petitioner relied upon Clause (c) of Rule 2 of Indian 


Police Service (Recruitment) Rules, 1954 in support of 


his contention that option ‘C’ is the correct answer to 


question No. 53.  Rule 2(c) of the aforesaid Rules is 


extracted below for ready reference:- 


“2(c) ‘member of the Indian Police’ means a 
person who, having been appointed to the police 
service under the Crown in India, known as the 
Indian Police, continues on and after the 
commencement of these rules, to serve under the 
Government of India, or a State.” 


 
9.  Perusal of Rule 2(c) of the said Rules does 


not support the contention made on behalf of the 


petitioner, as it is nowhere provides that “President” 


shall be the Appointing Authority in respect of 


Superintendent of Police and other Police Officers of 


superior rank.  


 
10.  Mr. Pankaj Purohit, learned counsel appearing 


for Selecting Body submits that Rule 2(c) of the 


aforesaid Rules deals with officers of Indian Police, who 


were appointed to the service before independence; 


but, continued to serve after enforcement of the said 


Rules.  He further contends that now members of IPS 


are recruited through UPSC and appointed by the 


Central Government, however, their appointment as 


Superintendent of Police or other higher ranks is made 


by the State Government.  He further contends that 


Members of State Police Service can also be appointed 
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as Superintendent of Police in a State, therefore, option 


‘(C)’ cannot be the correct answer to question No. 53. 


 
11.  Regarding question No. 65, Mr. M.C. Pant, 


learned counsel for the petitioner contended that the 


said question is not properly framed, as Uttarakhand 


Police Regulation is not promulgated as yet, whereas 


the question refers to “Uttarakhand Police Regulation”, 


therefore, the question is flawed and is liable to be 


deleted.   


 
12.  Per contra, Mr. Pankaj Purohit, learned 


counsel for Selecting Body submits that soon after the 


written examination, provisional answer key was 


published and it was open to all candidates to file 


objection against framing of questions or the answers 


as given in the provisional answer key; however, 


petitioner did not raise any objection despite 


opportunity, therefore, he is estopped from raising the 


issue of defect in question No. 65, at this belated stage.  


He further submits that the Expert Committee had 


considered objections received against all the questions 


and on the recommendation of the Expert Committee, 


final answer key was published on 19.03.2021. He 


further submits that issue regarding correctness of 


questions asked in the written examination is not 


justiceable.  


 
13.  It is well settled that High Court, while 


exercising power of judicial review, cannot assume 


the role of a Subject Expert in academic matters and 


it cannot decide whether a question/answer treated 


as ‘correct’ by Subject Experts, is actually correct or 


not.  In other words, this Court while exercising 
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power under Article 226 of the Constitution cannot sit 


in appeal over the decision taken by Subject Experts. 


 
14.  Hon’ble Supreme Court in the case of H.P. 


Public Service Commission v. Mukesh Thakur, 


reported in (2010) 6 SCC 759, has held as under:- 


“20. In view of the above, it was not permissible 
for the High Court to examine the question papers 
and answer sheets itself, particularly, when the 
Commission had assessed the inter se merit of the 
candidates. If there was a discrepancy in framing 
the question or evaluation of the answer, it could 
be for all the candidates appearing for the 
examination and not for Respondent 1 only. It is a 
matter of chance that the High Court was 
examining the answer sheets relating to Law. Had 
it been other subjects like Physics, Chemistry and 
Mathematics, we are unable to understand as to 
whether such a course could have been adopted by 
the High Court. Therefore, we are of the considered 
opinion that such a course was not permissible to 
the High Court.” 


15.  Thus, this Court cannot take upon itself the 


task of Examiner or that of Selecting Body for 


examining the discrepancies and inconsistencies in 


question papers and evaluation thereof.  It is 


repeatedly held by Hon’ble Supreme Court that 


Constitutional Courts should be extremely reluctant in 


substituting its own views over the opinion of subject 


experts, in academic matters.  Hon’ble Supreme Court 


in the case of Central Board of Secondary Education 


v. Khusboo Shrivastava and others, reported in 


(2014) 14 SCC 523 has held as under:- 


“11. In our considered opinion, neither the learned 
Single Judge nor the Division Bench of the High Court 
could have substituted his/its own views for that of the 
examiners and awarded two additional marks to 
Respondent 1 for the two answers in exercise of 
powers of judicial review under Article 226 of the 
Constitution as these are purely academic matters. 
This Court in Maharashtra State Board of Secondary 
and Higher Secondary Education v. 
ParitoshBhupeshkumarSheth has observed:  
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“29. … As has been repeatedly pointed out by 
this Court, the court should be extremely 
reluctant to substitute its own views as to what 
is wise, prudent and proper in relation to 
academic matters in preference to those 
formulated by professional men possessing 
technical expertise and rich experience of 
actual day-to-day working of educational 
institutions and the departments controlling 
them. It will be wholly wrong for the court to 
make a pedantic and purely idealistic approach 
to the problems of this nature, isolated from 
the actual realities and grassroots problems 
involved in the working of the system and 
unmindful of the consequences which would 
emanate if a purely idealistic view as opposed 
to a pragmatic one were to be propounded.” 


16.  In a recent judgment rendered by Hon’ble 


Supreme Court in the case of Vikesh Kumar Gupta v. 


State of Rajasthan, reported in (2021) 2 SCC 309, it 


has been reiterated that it is not open to the High 


Court to examine correctness of questions and answer 


key to come to a conclusion different from the opinion 


of the Expert Committee.  It is further held that 


assessment of questions by the Court itself to arrive 


at correct answer, is not permissible.  Relevant para 


of the aforesaid judgment is extracted below:- 
 


“17. A perusal of the above judgments would 
make it clear that courts should be very slow in 
interfering with expert opinion in academic 
matters. In any event, assessment of the questions 
by the courts itself to arrive at correct answers is 
not permissible. The delay in finalisation of 
appointments to public posts is mainly caused due 
to pendency of cases challenging selections 
pending in courts for a long period of time. The 
cascading effect of delay in appointments is the 
continuance of those appointed on temporary basis 
and their claims for regularisation. The other 
consequence resulting from delayed appointments 
to public posts is the serious damage caused to 
administration due to lack of sufficient personnel.” 


17.  I find substance in the submission made by 


learned counsel for Selecting Body that the issue 
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raised by petitioner is not justiceable.  In exercise of 


power of judicial review, this Court cannot sit in 


appeal over the decision taken by the Subject 


Experts.  Which of the option gives correct answer to 


a particular question has to be decided by Subject 


Expert.  Correctness of a question also cannot be 


gone into by this Court under Article 226 of 


Constitution. In view of settled legal position, this 


Court refrains from exercising its power of judicial 


review. Thus, the relief, as claimed in the writ 


petition, cannot be granted. 


 
18.  Accordingly, the writ petition fails and is 


hereby dismissed.  Interim order dated 07.10.2021 


stands vacated.  


 


         (Manoj Kumar Tiwari, J.)   
Aswal   
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JUDGEMENT 


 
Hon’ble Sharad Kumar Sharma, J. 
 


  These two Appeal from Orders, preferred by the 


Insurance Company, are by invoking the provisions 


contained under Section 173 of the Motor Vehicle Act, 1988 


(hereinafter to be referred as an “Act”), whereby they are 


putting a challenge to the judgement and award, as it has 


been  rendered by the learned Motor Accident Claim 


Tribunal / Additional District Judge, Khatima, District 


Udham Singh Nagar, in MACP Case No. 308 of 2012, 


Mahesh Kanyal Vs. Bhure Khan and others, whereby, by the 


impugned award of 30th September, 2014, as well as the 


judgment and award dated 30.09.2014, as rendered in MACT 


Case No. 313 of 2012, Nanda Kanyal Vs. Bhure Khan and 
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others, awarding an amount of Rs.1,38,229/- with an interest 


@ 7.5% payable w.e.f. 22.08.2012, i.e. date of presentation 


of the Claim Petition.  The learned Motor Accident Claim 


Tribunal (hereinafter to be referred as “the Tribunal”), had 


proceeded to award an amount of Rs.66,89,757/- and 


Rs.1,38,229/- respectively to the claimants, which has been 


subjected to challenge to the present Appeal from Order. 


 


2.  Before venturing to answer the questions raised 


by the learned Senior Counsel for the appellant, while putting 


a challenge to the impugned award, some basic facts and 


features are required to be dealt with by this Court, while 


adjudicating upon these Appeal from Orders, on its own 


merits. 


 


3.  Brief fact are that in an accident, which had 


chanced on 31st  December, 2011, at about 5:30 p.m., near 


village Bastia, the applicant to the Claim Petition, who was 


travelling in a Santro Car, bearing registration No. UA06G-


5188, is said to have met with an accident with a Canter 


truck, bearing registration No. UA 04E 3581.   At the time, 


when the accidence chanced, the appellant, along with his 


family members and other inmates of the Car; were travelling 


from Shyamalatal to Khatima, and as a consequence of the 


accident, which has chanced on 31st December, 2011, he had 


suffered grievous injuries. 


 


4.  At the time of the accident, the applicant of the 


Claim Petition has submitted, that at the relevant point of 


time, he was of 45 years of age and was an Advocate by 
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profession, and according to the plea of income, which was 


accruing to him, he claims that he was earning an amount of 


about Rs.20,000/- per month approximately. Apart from the 


injuries which were suffered by the claimants, the other two 


co-passengers too, who travelling in the Car, were also 


seriously injured and they also have suffered injuries, which 


were medically attended, by the doctors, who were providing 


the medical assistance, to the injured persons of the accident. 


 


5.  As a consequence of an accident, an FIR No. 2 of 


2012, was also got registered at Police Station Tanakpur, for 


commission of the offences under Sections 279, 338 and 427 


of the IPC, by the offending vehicle, i.e. Canter, which is said 


to have dashed against the Car of the present applicant, which 


was an independent proceedings taken separately, which 


would not have any bearing on the present Appeal from 


Orders. 


 


6.  It was contended by the claimants in the Claim 


Petition,  that owing to the nature of injuries, he would be 


entitled for payment of the compensation, to the tune of 


Rs.50 lakh, which was claimed by him, as on the date of the 


institution of the Claim Petition on 13th August, 2012, but, 


however, later on, the said quantification of the claim was got 


raised by the claimants, respondents, herein, the same was 


later on amended by the Court’s order of 29th August, 2014, 


by enhancing the compensation claimed from Rs.50 lakh to 


Rs.75 lakh. 


 


7.  At this juncture itself, this Court feels it apt to 
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observe, the issue about the probable enhancement of the 


claim of the compensation which was permitted to be carried 


by way of an amendment on 29th August, 2014, which is also 


one of the limb of arguments of the learned Senior Counsel 


for the appellant, which will be answered in the subsequent 


stage of this judgment, the only aspect, which is attempted to 


be remarked at this stage is, that whether, at all, the appellant 


could put a challenge to the enhancement of the claim 


amount as claimed and incorporated by way of amendment of 


29th  August, 2014, by a judicial order and that too, 


particularly, when the appellant has not questioned the 


propriety of the amendment which was permitted to be 


carried in the Claim Petition. 


 


8.  The claimants has come up with the case, that as a 


consequence of the accident, which has chanced on 31st  


December, 2011,  he had suffered major grievous injuries and 


has fractured D5 and D6 vertebra and had also suffered a 


fracture of left mastoid with flail chest and B/L Hemothorax, 


and as a consequence thereto, he submitted that he has 


suffered a permanent disablement, and in the treatment, 


which was carried, he has incurred an expenditure of 


approximately about Rs.5 lacs, and he has claimed for the 


compensation towards the physical pain, mental agony, the 


financial future loss, due to the injuries, which he has 


received, being rendered incapacitated for any future fruitful 


employment on account of the permanent disability. 


 


9.  The Claim Petition as filed on 13th August, 2012, 


and same  was contested by the opposite parties to the Claim 
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Petition by filing thier respective written statement, for 


example,  written statement being paper No. 14 Ga, which 


was filed on 25th October, 2010, was by the owner of the 


Santro Car; the written statement, being paper No. 27  Ga, 


which was filed by opposite party No.1, to  the Claim 


Petition i.e. the owner of the offending vehicle i.e. the Canter, 


which was produced before the Court on 8th January, 2013,  


and the written statement of opposite party No. 2, i.e. the 


driver of the offending vehicle, i.e. Canter, being paper No. 


28 Ga, which too, was filed on 8th January, 2013. 


 


10.  What would be important for consideration of this 


Appeal would be the stand, which has been taken by the 


present appellant, who was impleaded therein as opposite 


party No. 3 before the Tribunal,  when he has filed the 


written statement on 18th December, 2012, being paper No. 


29 Kha.  


 


11.  In fact, if the written statement of the present 


appellant,  i.e. being paper No. 29 Kha; that itself is taken 


into consideration, primarily, at this stage, this Court feels it 


apt to extract the pleadings which had been raised in para 15 


of the written statement towards an aspect of “exclusive 


negligence” or an aspect of  “contributory negligence”.  


Para 15 is extracted hereunder:- 


“15. That the allegation that the alleged Canter 


No.U.A.-04E-3581 was rashly and negligently driven is 


wrong  not admitted and denied.  It is wrong that the 


alleged accident was caused on the alleged date, time 


and place and in the manner as alleged in the petition.  
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If it is proved that alleged accident took place, the 


same was caused due to sole negligence and 


carelessness of the alleged driver of Car No.U.A.-06G-


5188 as it appears from the pleadings of the petition 


and facts and circumstances narrated therein.  If is a fit 


case of Composite Negligence and it is in the 


alternative.  The petitioners are put to strict proof 


thereon.” 


 


12.  If para 15 is taken into consideration, in fact, it is 


a specific case of the appellant, that it was not the Canter, 


which was being driven rashly and negligently rather the 


burden of negligence was shifted to the driver of the Car,  


and which was a fact not denied by the Insurance Company 


in the written statement. 


 


13.  Apart from it, in the pleading pertaining to the 


aspect of contributory negligence, the solitary allegation of 


negligence has been attributed to the driver of the offending 


vehicle i.e. the Car and the plea of contributory negligence 


was raised as an alternative plea, in the written statement. 


 


14.  Apart from that, the appellant in his written 


statement had taken a stand, that the owner /insured, did not 


choose to appear in the proceedings before the Tribunal and 


has rather failed to contest the same and hence, in the 


absence of an adequate contest being given to the claim 


proceedings, the Claim Petition on merits could not be 


appropriately and effectively adjudicated. 
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15.  Apart from that, the opposite party No. 3 i.e. 


appellant, herein, has raised a plea pertaining to the non 


compliance of the mandatory provisions of Section 134 (c) 


and Section 158 (6) of the Motor Vehicle Act, as well as the 


effect of the provisions contained under Section 64 (v) (b) of 


the Insurance Act. 


 


16.  There have been an independent written 


statement, being paper No. 33 Ga, which was filed by the 


opposite party No. 5, to the Claim Petition, i.e. the Insurer of 


the Santro Car, who had attributed the entire negligence and 


liability, as per the pleadings raised in para 20 and 21 of the 


written statement to have been exclusively vested upon the 


offending vehicle, i.e. Canter No. UA 04E 3581, which was 


being driven rashly and negligently.  


 


17.  On the basis of the aforesaid pleadings, which was  


exchanged between the parties to the proceedings, the learned 


Tribunal by its order of 12th  September, 2013, had framed 


the following issues for determination:- 


“1. �ा िदनाँक 31-12-2011 को समय 5.30 बजे पी .एम. 
स्थान ब��या , टनकपुर च�ावत रा��ीय राजमाग� थाना �ेत्र टनकपुर 
थाना च�ावत म� कै�र नं 0 यू0ए0 04 ई0-3581 के चालक �ारा 
प्र�गत वाहन को तेजी व लापरवाही से चलाते �ए याची महेश क�ाल 
की कार सं�ा यू .ए. 06 जी- 5188 म� ट�र मार दी , िजससे कार म� 
बैठे याची व उसकी प�ी व ब�ों को ग�ीर चोट� आयी?ं 


 
2. �ा किथत दुघ�टना की िदनांक को वाहन कै�र नं ० यू०ए० 


04ई0-3581 की बीमा पॉिलसी वैध थी एवं इस वाहन से स���त 
सभी द�ावेज वैध थ?े 


 
3. �ा किथत दुघ�टना की िदनांक को वाहन कै�र न०ं य०ूए० 
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04 ई0-3581 के चालक के पास वैध एवं प्रभावी चालन अनु��� थी?  
 


4. �ा दुघ�टना वाहन कै�र नं0 यू0ए0 04ई0-3581 एवं वाहन 
के चालक एवं वाहन कार सं�ा यू .ए. 06 जी-5188 के चालकों की  
योगदायी उपे�ा के कारण घिटत �ई? यिद हां तो प्रभाव ?  


5. �ा दुघ�टना के समय वाहन कार सं�ा यू .ए. 06 जी-5188 
के वाहन चालक के पास चालक अनु�ा पत्र व वैध प्रपत्र नहीं थे , यिद 
हाँ तो प्रभाव ? 


6. �ा याची कोई प्रितकर की धनरािश प्रा� करने का 


अिधकारी है यिद हाँ तो िकस िवप�ी से तथा िकतनी प्र ितकर धनरािश 


प्रा� करने का अिधकारी ह ै?” 


 


18.  In fact, even if the issues, which were framed on 


12.09.2013, are taken into consideration, at no point of time, 


ever the appellant had sought a formulation of an issue of 


contributory negligence, or with regard to the effect of the 


non examination of the doctor, which has been pressed by the 


learned Counsel during the course of the argument of the 


Appeal from Order, as to what bearing will it have, for the 


purposes of determining the compensation payable to the 


claimants as raised therein.  Because nothing under law 


prohibited the appellant, to get proper issues framed, as 


expected by him, by invoking Order 14 Rule 3/4 of the 


C.P.C.. 


 


19.  The reason being that the proceedings before the 


Tribunal are Civil proceedings, which are procedurally 


governed by the provisions contained under Chapter-13 of 


the Act. 


 


20.  The reference to the procedure, which has been  


prescribed under Chapter 13, it  has been specifically referred 
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by this Court, because apart from the fact, that in the absence 


of there being any specific pleading in the written statement 


pertaining to the aspect of contributory negligence in order to 


attract the finding to be returned by the Tribunal, and 


particularly, in the absence of the proper issues being got 


framed to the said effect, there was no prohibition as against 


present appellant to get an appropriate issue framed by the 


Court by invoking the provisions contained under Order 14 


Rule 3 and 4 of C.P.C., and having not done so, and coupled 


with the observation, which has been made by the Tribunal in 


its order of 12th  September, 2013,  that none of the parties 


apart from the issues framed on 12th September, 2013, have 


not pressed any other issues before the Tribunal. 


 


21.  The question would be, that when the appellant 


had voluntarily, contested the proceedings of the Claim 


Petition No. 308 of 2012, based on the defence which had 


been taken by them in the written statement, i.e. paper No. 29 


Kha, and particularly, when the vague assertions or the 


pleadings of defence were taken in the written statement, 


whether they could be permitted to qualify their defence at 


the stage, when the award is subjected to scrutiny in the 


exercise of appellate jurisdiction under Section 173 of the 


Act, and can be an argument be at all pressed in the absence 


of pleading and evidence of contributory negligence. 


 


22.  Based on the aforesaid issues, the learned 


Tribunal has proceeded to decide the Claim Petition by the 


impugned award and thereby awarding the compensation as 


referred to above. 
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23.  The matter was addressed by the learned Senior 


Counsel for the appellant and he has confined his address 


limited from the following perspectives:- 


 


 A. That the compensation as determined to be 


made payable by the Tribunal could not be isolatedly  


fastened upon the present appellant owing to the fact 


that it was a case of "contributory negligence". Hence, 


the driver of the Santro Car was equally responsible for 


the accident. 


 


B. That at the time of determination of the 


compensation, the learned Tribunal ought to have 


considered the aspect of 1/3  deduction from the 


quantum of compensation, to be determined to be made 


payable owing to the alleged preposition, that the said 


amount would be deemed to have been utilised by the 


claimant on himself and that 1/3 of the amount, which 


has been included in the determination of 


compensation, cannot be said to be a quantum which 


could be included towards the dependency of the 


claimants. 


 


 C. He further submitted that the disability 


certificate, which was produced before the Court below 


as a piece of evidence, it cannot be read in to evidence, 


in the absence of the Doctor being produced in the 


witness box to support the disability certificate, which 


was issued by the Doctor attending upon the claimant 
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during his treatment, as it finds place on record by way 


of paper No.47 Ga. 


 


 D. He submitted that the proof of income, which 


was produced by the claimant by way of income tax 


returns, that cannot be exclusively, be taken as to be a 


safe yardstick for the purposes of determining the 


income accruing to the claimants, and hence, he 


submitted that the quantum of compensation, which 


was determined by the learned Tribunal, in fact, the 


TDS deduction made as per the income tax document, 


which was placed on record was not tenable, to be 


taken as basis to decide the quantum of compensation. 


 


24.  With all due reverence at my command, I am not 


in league with the arguments which had been extended by the 


learned Senior Counsel, on all the above aspects, for the 


reasons to be followed hereinafter. 


 


25.  The logic is, that whatsoever has been argued by 


the learned Senior Counsel, in support of his contention in 


the present Appeal from Order, is even beyond his own 


pleadings, which were raised  before the Court below and this 


Court even not hesitate to observe that the pleadings has been 


rather in absolute contravention to the records, which was 


placed by way of evidence before the Court below. 


 


26.  Apart from it, all this extensive argument, which 


has been  raised by the learned counsel for the appellant, 


would not be tenable or rather it would not be open for him 
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even to argue on these issues, particularly when, a party to a 


litigation takes a certain defence in relation to the relief 


claimed in the proceedings, was not a case pressed before 


principal Court, which could have only been appreciated 


based on evidence. 


 


27.  The ground of defence, is a burden, which is to be 


discharged by the defendant by adducing evidence either 


documentary or oral.  But, in view of what has been observed 


in para 11, of the impugned award, and which is not disputed 


in the grounds too, which has been taken in the Appeal, it 


reads that opposite party No. 3 therein, i.e. present appellant 


“had not led any oral or documentary” evidence in support 


of their contention. 


 


28.  In that eventuality, the learned counsel for the 


appellant cannot take the liberty to extend the scope of 


argument, which was not even attempted to be substantiated 


by him before the learned Tribunal. 


 


29.  Lastly, he had submitted that the Tribunal, has 


erred at law by not applying the principle of deduction of 1/3 


of the amount from the dependency of the claimants as 


determined by the learned Tribunal. 


 


30.  This Court feels it to be appropriate to deal with 


all these issues independently. 


 


31.  Firstly, the aspect as argued is of contributory 


negligence.  For the purposes of substantiating his argument 
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of contributory negligence, apart from the fact that in view of 


para 15 of the written statement, which was a plea taken as an 


alternative plea raised by the learned counsel for the 


appellant, before the Court below, it would not have been a 


defence, which would at all be substantiated by them in the 


absence of there being any attempt made by them before the 


Tribunal to establish the fact of contributory negligence, i.e. 


the defence, which has been sought to be pressed by the 


appellant for denying the payment of the compensation and 


its adequacy. 


 


32.  An aspect of contributory negligence as per 


opinion of this Court, it cannot be isolatedly determined 


exclusively based on the defence raised by way of pleadings 


or ground before the Appellate Court. It was required to be 


proved by a party to the proceedings, who draws the defence 


of contributory negligence. 


 


33.  The contributory negligence, is always an aspect, 


which could be determined and appreciated by the Tribunal 


only  after producing oral or documentary evidence in 


support thereto before the Court below, because contributory 


negligence would be an aspect, which always varies, from 


case to case which would be depending upon the 


circumstances of each case. The defence of the contributory 


negligence, as it has been taken at an appellate stage in the 


absence of there being any attempt made by the appellant to 


establish the same before Tribunal by producing oral or 


documentary evidence before the Court below or even before 


this Court even, the appellant’s plea cannot be taken into 
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consideration, to come to a conclusion, that it was a case of 


contributory negligence and that too, particularly when, the 


learned counsel for the appellant, for the purposes of dealing 


with an aspect of contributory negligence has referred to the 


statement of PW1, which was as recorded before the Court 


below, particularly, while referring to para of 41 of the 


statement of PW1 as recorded on 20th November, 2014, 


which has been sought to be attracted by the learned counsel 


for the appellant, as if, the statement recorded therein in para 


41, that itself could be logical conclusion to infer, that it is a 


case of contributory negligence where in the statement 


recorded by PW1, he has submitted that he saw the Canter 


coming from the opposite direction.  


 


34.  Merely seeing a vehicle, coming from the 


opposite direction and without establishing the fact by 


evidence whether it was head on collision or not, because 


there was no site plan also, which has been ever placed on 


record by appellant to substantiate the case, that it was a case 


of the contributory negligence, an exclusive statement 


recorded by PW1 or by PW2, who was a co passenger, who 


recorded his statement on 20th February, 2014, and 


particularly, the counsel for the appellant, when he has drawn 


the attention of this Court to the contents of para 7 and 8 of 


the statement, which is extracted hereunder: 


 


7. dkj dks egs”k dU;ky pyk jgs Fksa vkSj esa viuh cxy okyh 


lhV ij cSBk FkkA esus dsUVj dks 8&10 ehVj dh nwjh ls vkrs gq, ns[k 


fy;k FkkA nq?kZVuk  ....jksM+ lh/kh FkhA  
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8. gekjh dkj viuh lkbM ij Fkh dsUVj okyk pkyd foijhr 


fn”kk dh rjQ ls vk jgk Fkk ftlus gekjh dkj ds lkeus ls VDdj 


ekj nhA  


 


35.  In case, if the statement of PW2 is appreciated 


and taken into consideration, merely because he has asserted, 


that he has seen the canter coming from the opposite 


direction, having a distance of about 8 to 10 metres and 


without there being any other statement to the contrary made 


as to in what manner, the head on collision could be 


established by the statement made by PW2, no inference to 


the contrary could be drawn, that it was a case of 


contributory negligence and particularly, when the admitted 


case of the appellant in the written statement is that the aspect 


of contributory negligence has been taken as an alternative 


unsubstantiated plea. Hence, this plea of contributory 


negligence is turned down. 


 


36.  The second issue, which has been raised by the 


learned Senior Counsel for the appellant is, that the disability 


certificate, which was issued to the claimant by the Doctor 


attending upon him; cannot be read in evidence, for the 


reason being, that the doctors were not examined and hence, 


the certification given of the applicant of having suffered 


hundred percent disability, cannot be taken as to be the basis 


for the determination of the future disability or incapacity of 


the appellant from his future fruitful employment. 


 


37.  It is contended by the appellant, that in the 


absence of the document being proved by evidence on 
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record, particularly, when there was an endorsement made by 


opposite party No. 3, submitting thereof that the said 


disability certificate is not admitted, by the appellant. 


 


38.  At this stage itself, this Courts feels it necessary to 


observe that yesterday when the proceedings of the present 


Appeal from Order was heard, there was a pending 


Application No. 11105 of 2022, filed by respondents, by 


invoking the provisions contained under Order 41 Rule 27 of 


the CPC, placing on record the disability certificate, which 


had been later on issued on 25th  October, 2017, in fact,  


without there being any written objection being filed to the 


application, an oral objection has been raised by the learned 


counsel for the appellant, that the said document cannot be 


read in evidence, for the purposes of the determining the 


percentage of disability, which was suffered by them 


rendering him to be incapacitated in his future employment.  


 


39.  What has been harped upon by the learned Senior 


Counsel for the appellant are the observations, which had 


been made in the earlier disability certificate on record as 


evidence, is  from two perspectives:- 


 


 A.  That though it was a certificate of hundred 


percent disability, which was alleged by the appellant to 


be not admitted in evidence by the appellant, but till, 


the appellant’s Counsel had referred in the note clause 


1, of the disability certification referring therein  “likely 


to improve".  
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 B. This is being attempted to be interpreted by the 


learned counsel for the appellant, that as if when there 


is a possibility of improvement in future, the said 


certificate of disability cannot be read as a certificate of 


permanent disability certificate, rendering the claimants 


to be disabled for all time to come from his profitable 


engagement. 


 


40.  This plea of the appellant’s Counsel is self 


contradictory to his own case.  


 


41.  Once again, this Court is constrained to observe 


that the possibility of an improvement will always fall to be 


within an exclusive domain of determination which was to be 


made by the Medical Experts, on the later examination of the 


claimant, whose opinion cannot be substituted by the Courts 


and that too, without any credible material on record, by the 


professionals other than those of medical practitioners. The 


interpretation given to the terminology used in the disability 


certificate of “likely to improve”, merely because of by 


referring to that and without substantiating to prove it, to the 


contrary by producing any evidence at any of the stage of the 


proceedings, the philosophy  argued pertaining to the effect 


of likelihood of future improvement would rather result into 


reduction of the determination of compensation made by the 


Tribunal is a fact, which is yet again not accepted by this 


Court, because it was an exclusive burden, which was 


supposed to be discharged by the appellant in the proceedings 


which were held before the Court below, which he has not 
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discharged, so in the light of the observations made in para 


11 of the impugned judgement.  


 


42.  This issue is also required to be dealt with in the 


context of the argument extended by the learned counsel for 


the appellant, that the disability certificate, which was 


endorsed, to be not accepted by the appellant, could not have 


been read in evidence in the absence of the doctor being 


produced before the Court below. 


 


43.  First of all, this contention of the learned counsel 


for the appellant is not accepted, for the reason being, that the 


disability certificate, which has been issued bearing No. 


1/49/2012 dated 24th July, 2012, in fact, it was a certificate, 


which was issued by Medical Board, who had examined the 


claimants and later on, the said decision and the 


determination of the disability owing to the injuries, which 


was an aspect,  which has been dealt with therein, that it is 


traumatic paralysis (spinal injuries), the same was 


countersigned by the Medical Superintendent of the 


Government Hospital, Khatima. Hence, there is no valid 


reason to disbelieve the disability certificate issued by the 


Medical Board. 


 


44.  Hence, since the opinion of disability has been 


expressed by the Medical Experts, and Medical Board’s 


opinion, no second view can be taken to the document, 


particularly when, if at all, the appellant attempts to 


controvert, its content and that too in the absence of he  


discharging his responsibilities to prove certificate otherwise. 
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45.  So far as the argument of the appellant is 


concerned, qua the acceptance of the disabilities certificate, 


to be read in evidence, in the absence of the Doctors being 


produced in the witness box to be examined, in support of 


their contention, supporting the contents of the medical 


documents, in fact, the learned counsel for the respondents 


had drawn the attention of this Court to the statement 


recorded by PW9, i.e. Dr. H.S. Kaithait, who had appeared in 


the witness box and who recorded his statement on 31st July, 


2014, fortifying the fact, particularly the statement, which has 


been recorded in para 4 and in para 14 and 15 of the 


statement.  He has rather fully supported the nature of 


injuries which was suffered.   He has supported 100% 


disability certificate,  which was issued by the Medical 


Board. Hence, the contention of the learned counsel for the 


appellant, that in the absence of the doctor having been 


examined, the medical certificate cannot be exclusively read 


in evidence is not tenable, to be accepted at this appellate 


stage, and that too particularly, when the burden was not 


discharged by the appellant to prove it to the contrary. 


 


46.  The next question, which was argued by the 


learned counsel for the appellant is qua the plea of 1/3rd 


deduction, which was required to be made by the Tribunal, 


while determining the compensation, on the ground, that one 


third deduction has to be made for the purposes of 


assessment of compensation, as to be a factum of an amount, 


which was involved and would be deemed to be utilized for 
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the self use of the claimants and it will not fall to be a part of 


dependency by the claimant. 


 


47.  This argument is being impressed upon by the 


learned counsel for the appellant in the light of the judgement 


reported in (2017) 5 SCC 79, Shivakumar M. Vs. 


Managing Director, Bengaluru Metropolitan Transport 


Corporation, wherein, particularly, he has drawn reference 


to para 6 of the said judgement, which is extracted 


hereunder:- 


 


“6. In the absence of any serious dispute on the 


part of the respondent on the avocation and income, we 


are of the view that the Tribunal and for that matter the 


High Court should have accepted the evidence of the 


appellant. Therefore, we assess his monthly income as 


Rs.15,000/- and after deducting one third towards his 


personal expenses, the income will be assessed for the 


purpose of computation of compensation as Rs.10,000/- 


per month. The income is substituted as Rs.10,000/- in 


the place of Rs.6,500/- , as assessed by the High Court. 


The compensation will carry interest at the rate of 9% 


per annum from the date of the claim petition before the 


Tribunal. Rest of the award is maintained.” 


 


48.  This case too was a case of injuries, wherein the 


disability, which was assessed by the doctors was 81% 


disability of the limb and the whole body disability as only 


24.3% and doctor has certified therein as to be an overall 


disability of 40%, and it was in that eventuality, where the 
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disability was assessed to be a total 40% disability of the 


whole body,  it was under those factual context, the Court in 


its para 6, has observed that there has had to be a deduction 


of 1/3 of the amount, because the scope of engagement owing 


to the percentage of disability suffered by the claimant, was 


not grievous enough that will disentitle him to be engaged in 


future engagement. 


 


49.  This principle, with all due reverence at my 


command, is not the rationale ratio laid down by the Hon’ble 


Apex Court, as it would not be a judgment in rem, but it 


would be a judgment in persona, depending upon the facts of 


the said case and the logic is not to accept the principle of 


deduction is that in the instant case as already observed while 


dealing with the aspect of disability, it is a case of 100% 


disability and the effect of plea of a likelihood of future 


progress in improving the condition, is only a hypothetical 


basis, which is not being established in the instant case, and 


hence, the co-related deduction, where disability of 40% has 


been attempted to be read in consonance to the hundred 


percent disability of the present appellant, the said principle 


will not be applicable in the instant case. 


 


50.  The learned counsel for the appellant has yet 


again referred to another judgement as reported in 2005 (2) 


T.A.C. 297, New India Assurance Co. Ltd. Vs. Charlie 


and another, where the learned counsel for the appellant has 


made reference to para 5, in relation to substantiate his case 


with regard to the principles of 1/3 of deduction  and he has 
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drawn attention of this Court to the contents of para 5 of the 


said judgement, which is extracted hereunder :- 


 “5. What would be the percentage of deduction 


for personal expenditure cannot be governed by any 


rigid rule or formula by universal application.  It would 


depend upon circumstances of each case.  In the instant 


case the claimant was nearly 37 years of age and was 


married. Therefore, as rightly contended by learned 


Counsel for the appellant, 1/3rd deduction has to be 


made for personal expenditure.” 


 


51.  In fact, if the observation, which had been made 


by the Hon’ble Apex Court in the said judgement is taken 


into consideration, it was only a contention, which was being 


dealt with by the Hon’ble Apex Court, but it was rather not a 


ratio mandating 1/3 deduction, invariably to be applied in all 


the cases, irrespective of the involved different facts and 


circumstances, and since the observation in para 5 relied by 


the appellant is only a discussion of a case developed by the 


parties to the proceedings and since it not being a ratio, it 


cannot be universally made applicable, to envisage the 


concept of 1/3 deduction to be made even in those cases of 


permanent disability, as it has been observed by the Hon’ble 


Apex Court in the matters of Raj Kumar. 


 


52.  In response to the argument, extended pertaining 


to the expected 1/3 deduction, the learned counsel for the 


respondents had referred to a judgement as reported in (2011) 


1 SCC 343, Raj Kumar Vs. Ajay Kumar and another,  


and particularly, he has referred to the observation which has 
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been made by the Hon’ble Apex Court in its para 9, which is 


extracted hereunder:- 
 


“9. The percentage of permanent disability is 


expressed by the Doctors with reference to the whole 


body, or more often than not, with reference to 


a particular limb. When a disability certificate states 


that the injured has suffered permanent disability to an 


extent of 45% of the left lower limb, it is not the same 


as 45% permanent disability with reference to the 


whole body. The extent of disability of a limb (or part 


of the body) expressed in terms of a percentage of the 


total functions of that limb, obviously cannot be 


assumed to be the extent of disability of the whole 


body. If there is 60% permanent disability of the right 


hand and 80% permanent disability of left leg, it does 


not mean that the extent of permanent disability with 


reference to the whole body is 140% (that is 80% plus 


60%). If different parts of the body have suffered 


different percentages of disabilities, the sum total 


thereof expressed in terms of the permanent disability 


with reference to the whole body, cannot obviously 


exceed 100%.” 


 


53.  The Hon’ble Apex Court, in the aforesaid 


judgement of  Raj Kumar (Supra), where it was also a case 


of 100% disability, as observed in para 9 of the said 


judgement, has laid down that the aspect of determination of 


compensation in para 19 and 27, as to what would be the safe 


parameters to determine the compensation in the cases, where 







 24 


the claimants had suffered a permanent disability with the 


reference to the whole body, wherein, it has been observed, 


that it cannot be assumed to be a disability, which could be 


developed or recovered later on, and hence, denying the 


compensation by making, the expected deductions as claimed 


by the appellant herein, was held not be sustainable. 


 


54.  Rather the Hon’ble Apex Court in para 19 and 27 


of the judgement, which is extracted hereunder, has observed 


that the injured claimant, who has suffered a disability of 


100% affecting his future loss of earnings, to the claimant, 


there is no need to deduct one-third or any other percentage 


of deduction out of the income accruing to the injured person.  


Para 19 and 27 are extracted hereunder :- 


“19. We may now summarize the principles 
discussed above : 


(i) All injuries (or permanent disabilities arising 
from injuries), do not result in loss of earning capacity. 


(ii) The percentage of permanent disability with 
reference to the whole body of a person, cannot be 
assumed to be the percentage of loss of earning 
capacity. To put it differently, the percentage of loss of 
earning capacity is not the same as the percentage of 
permanent disability (except in a few cases, where the 
Tribunal on the basis of evidence, concludes that 
percentage of loss of earning capacity is the same as 
percentage of permanent disability). 


(iii) The doctor who treated an injured-claimant or 
who examined him subsequently to assess the extent of 
his permanent disability can give evidence only in 
regard the extent of permanent disability. The loss of 
earning capacity is something that will have to be 
assessed by the Tribunal with reference to the evidence 
in entirety. 
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(iv) The same permanent disability may result in 
different percentages of loss of earning capacity in 
different persons, depending upon the nature of 
profession, occupation or job, age, education and other 
factors. 


........ 
 
27. In the case of an injured claimant with a 


disability, what is calculated is the future loss of 
earning of the claimant, payable to claimant, (as 
contrasted from loss of dependency calculated in a fatal 
accident, where the dependent family members of the 
deceased are the claimants). Therefore there is no need 
to deduct one-third or any other percentage from out of 
the income, towards the personal and living expenses.”  


   


55.  Apart from the aforesaid ratio, this Court is of the 


view that in the cases of grievous injuries, resulting into 


100% disability, the aspect of exclusion of personal 


expenditure to the extent of 1/3 of the income, it cannot be 


universally  made applicable in all the cases of accident, 


where claim is raised on account of injury suffered, because 


1/3 deduction is not required to be made in those cases, 


where the victim is survived in an accident, because that 


amount of 1/3 alleged deduction, would still continue to be 


an expenditure, which he will have to incur for the purposes, 


of his existence to meet out his personal needs of day to day 


life.  


 


56.  In fact, if the judgement of the Hon’ble Apex 


Court in the case of Raj Kumar (Supra), is taken into 


consideration, particularly, in the light of the observation 


made in para 9, 19, and 27, which has to be compositely read 


and which was in correlation to the cases of 100% disability, 
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the principle of deduction as envisaged and relied upon by 


the learned counsel for the appellant in the light of the 


judgment of Raj Kumar (Supra) as well as that of a 


judgement rendered in 2005 (2) TAC 297, The New India 


Assurance Co. Ltd. Vs. Charlie and another, the same 


would not be applicable, where the person survives after the 


accident, and had suffered with a hundred percent disability. 


 


57.  At this stage, this Court feel it to be apt to refer to 


the additional evidence, which has been placed on record by 


the learned counsel for the appellant, by filing the 


Application No. 11105 of 2022, along with the disability 


certificate No. 202/2017, as it was later issued on 25th 


October, 2017, which has been orally opposed by the learned 


counsel for the appellant. 


 


58.  In fact, if this certificate of disability is to be taken 


into consideration by exercising my powers under Order 41 


Rule 27 of the CPC, this is a certificate, which has been yet 


again issued by the Medical Board, which was duly endorsed 


by the Chief Medical Officer,  wherein, on a later 


examination, which as per the earlier disability certificate on 


record, which was supposed to be conducted after the lapse 


of 5 years, where there was an observation made that there is 


“likelihood of improvement” in future, in fact, in the 


subsequent disability certificate, which has been issued by 


the Medical Board and after the medical examination, which 


was expected to be conducted on the claimant after the lapse 


of 5 years, as per the certificate of 24th July, 2012, the 


certificate of 25th October, 2017, observes that the nature of 
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injuries and 100% disability, which has been suffered by the 


claimant is a physical impairment, which is “not likely to 


improve in future”. 


 


59.  Hence, for the purposes of deciding the present 


Appeal from Order, the propriety of the disability certificate 


and in the context in which it has been argued by the learned 


counsel for the appellant by drawing the implications of the 


observations made of the “likelihood to improve”, has been 


rather qualified on the subsequent physical examination, 


which was  conducted after 5 years of the earlier disability 


certificate, as per the observations made in Clause 2 of 


certificate of 24th July, 2012, and subsequent certificate 


would have to be read rationally for the purposes of deciding 


the present Appeal, which has not been opposed by the 


appellant to read in appeal, where on a later medical 


examination, it was observed that not likely to improve, 


meaning thereby, in that view of the matter, the judgement of 


the Hon’ble Apex Court in Raj Kumar (Supra), will come 


into play for its consideration, where the 1/3 deduction has 


been denounced not to be made, where there is a future loss 


of earning for all times to come due to the sufferance of 


100% disability. 


 


60.  Thus, this prospect, as argued by the learned 


counsel for the appellant is not accepted by this Court, that 


there has had to be a 1/3 percentage of deduction from the 


income of the claimant for the purposes of determining the 


compensation even in the cases of 100% disability, where the 


victim to the accident had survived. 
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61.  The learned counsel for the appellant has referred 


to the document, which was produced by the claimant for the 


purposes of proving the income accruing to the claimant by 


placing on record the income tax returns, which was 


submitted by him.   He contended that, in fact, TDS 


deductions, were not taken into consideration while rendering 


the impugned award by the learned Tribunal, qua the income 


tax returns, which was filed as evidence, by the claimant 


before the Court below, to substantiate the income accruing 


to the claimant.  


 


62.  Yet again, this Court is forced upon to reiterate 


the observations made above. 


A. It is not a case which was ever attempted to be 


developed in the written statement;  


 B. It is not a case, which has been attempted 


to be proved based on evidence to the contrary adduced 


by the appellant;  


C. It was not a case, which was even pressed by 


him before the Tribunal by formulation of an 


appropriate issue, and in that eventuality, he cannot 


develop a new case altogether at an appellate stage, in 


the absence of there being any attempt made in the 


proceedings before the Court below to draw a finding 


pertaining to the alleged concept of deduction of the 


TDS to be made from the income tax certificate, which 


was placed on record before the Court below.  


 


63.  Reverting back to the principal issue pertaining to 
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the scrutinisation of the award rendered by the Court below, 


in fact, the finding, which has been recorded by the learned 


Tribunal on the issues had been quite elaborately dealt with, 


by the Tribunal and  both the documentary and oral evidence, 


and particularly, the observation, which has been made 


pertaining to the disability certificate in para 13 of the 


judgement, where the Court has examined PW3 Sandeep 


Singh, the Medical Record Technician, whose statement was 


supported by the statement of PW9 Dr. H.S. Kathait, 


supporting the disability certificate, and that too, this 


disability will have to be read in consonance to the disability 


certificate filed with the application under Order 41 Rule 27 


of the CPC, which had not been opposed by the appellant in 


writing. 


 


64.  Coming to an aspect of contributory negligence,  


establishment of contributory negligence,  which always 


happens to be a variable factor, depending upon the facts and 


circumstances of each case, under which, the accident has 


chanced would always be a factor which is required to be 


established by the parties to the proceedings, who takes a 


defence of contributory negligence, to deny the liability upon 


the person taking a defence of the contributory negligence.  


Here, since merely by extracting the statement recorded by 


co-passengers about the vehicle being seen coming from the 


opposite direction will in itself will not be an exclusive 


conclusion, to reach to a plausible conclusion of the aspect of 


contributory negligence. 


 


65.  Hence, for the aforesaid reasons, I do not find any 
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merit in the Appeal from Order. The Appeal from Order is 


accordingly dismissed.  


 


66.  The amount, if any, deposited by the appellant in 


compliance of the interim order passed by this Court would 


be disbursed to the claimants and the Registry is also directed 


to remit the statutory deposit made by the appellant at the 


time of filing of the Appeal to the Tribunal, which in turn, 


would be ensured to be remitted to the claimant, as a 


consequence of the today's judgement. 


 


67.  Hence, for the reasons aforesaid, the Appeal from 


Order fails and the same is accordingly dismissed. 


 


68.  The connected Appeal from Order No. 42 of 


2015, would too stand disposed for, for the reason already 


assigned in the above judgement. 


 


     (Sharad Kumar Sharma, J.) 
                                                      21.07.2022 
Shiv 
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 A very peculiar and a distinct situation, which has 


emerged for consideration is in the light of the 


arguments which has been extended by the learned 


counsel for the applicant, that the cognizance, which 


has been taken by the Court of Additional Chief Judicial 


Magistrate, Kashipur, District Udham Singh Nagar, for 


the offences under Section 376A of the IPC as against 


the present applicant by way of registration of Criminal 


Case No. 3954 of 2017, State Vs. Subhan Ali, is 


apparently not made out, and the entire investigation 


is vitiated from its inception.  


 


2. The argument of the learned counsel for the 


applicant, is that the provisions contained under 


Section 376A, was substituted by Section 9 of Act No. 


13 of 2013 w.e.f. from 3rd February 2013. As an effect 


of substitution of Section 376A, would only be attracted 


in those cases where on account of an act of an offence 


under Section 376 (2) of the IPC, it results into causing 


of death of a woman or causes a “woman” to be in 
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persistent vegetative state. The word “woman” used 


herein under Section 376A would be a general term, 


the literal meaning of which as per the Oxford English 


dictionary would mean as under:-  
Woman. An adult human female a female worker or 
employee the phrase a little woman condescending 
by way of reference to one’s wife. It means a female 
scholar or author woman of the streets, the term 
woman specified would mean belonging to a group 
having a specified gender generally recognized by a 
society. 


 


3. Whereas under literal meaning, would be a 


spouse, having legally married to man, recognized by 


the society to be a female who is legally entitled to 


bear a child, in a biological act of procreation. Thus in 


the dictionary ‘wife’ has been defined as under:- 


‘Wife’ means a married woman considered in 
relation to her husband. This term would be a 
specific denomination to a female who is a 
social bond permanently attached in a 
relationship to a man. 


 


4. It has been argued by the learned counsel for the 


applicant, that under either of the circumstances the 


offences under Section 376A, would not be made out 


against the applicant as the legislature has used the 


word ‘woman’, and the woman herein cannot be 


substituted to be read as ‘wife’.  


 


5. As the factual drop of the present case goes it is 


that the complainant respondent No. 3, herein 


admittedly was a married wife of the present applicant, 


there had been a valid divorce between them and as 


per the allegations levelled in the FIR, it is contended 


by the complainant respondent No. 3 herein, that 
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under an assurance to re-marry, the ex-husband i.e. 


the applicant herein, had committed an offence of 


sexual intercourse without her consent and in that 


eventuality, it was alleged that he was liable to be 


punished for the aforesaid offences as contained under 


Section 376A for which the FIR was got registered, 


being FIR No. 294 of 2017 at P.S. Chowki Basfodan, 


Tehsil, Kashipur, district Udham Singh Nagar.  


 


6. A reference to the contents of the FIR becomes 


relevant for consideration, because it deciphers the fact 


of marriage, the fact of commission of offence and the 


fact of a discontinuance of relationship of husband and 


wife.  
“1- यह िक प्रािथ�नी की शादी अब स े 6 साल पूव� सुभान पुत्र कलुवा उफ� एहसान िनवासी 
मौ०अ�ी  खां थाना काशीपुर क ेसाथ �ई थी और सुभान की बहबेत प्रािथ�नी क ेदो जुडवा पुित्रया ं
अनम व महक उम्र 3 साल भी पैदा �ई. लेिकन प्रािथ�नी ने सुभान व उसक ेप�रवार वालो ंके क्रूर 
�वहार की वजह स ेप्रािथ�नी ने अब स े6 माह पूव� सुभान स ेतलाक ल ेिलया था और प्रािथ�नी अपन े
मायक े नरपतनगर म े रह रही थी लेिकन उ� सुभान प्रािथ�नी को बरगला कर काशीपुर िलवा 
लाया और कहन ेलगा म मुझ स ेिफर शादी क�ंगा और ब�ो को पालूंगा और िकराया भी दूगा 
और प्रािथ�नी को मो० मािलक कालोनी थाना काशीपुर मे अब स ेढेड माह पूव� िलवा लाया और 
प्रािथ�नी अपनी पुत्री महक क ेसाथ मौ० खािल कालोनी म� रह रही थी।  
 
2 यह िक वा�ा िदनांक 23.4.17 की राित्र करीब 1.00 बजे को ह ैमु�ज्लमान नं01 सुभान अपन े
साथ मु��म  नं02 अफतर अली. मु��म  नं03 आिसफ, मु��म  नं04 नािसर एव ंमु�ल्� नं05 
तथा 7-8 अ� आदमी और थ ेिजनक ेनाम व पते प्रािथ�नी नही जानती ह ैसामन ेआन ेपर पहचान 
लेगी लेकर आया और जबरद�ी दरवाजा खुलवा कर जबरद�ी प्रािथ�नी कमर ेक ेअंदर घुस आय े
और अंदर घुसत ेही अफसर अली न ेप्रािथ�नी का गला पकड़ िलया और प्रािथ�नी फश� पर िगरा 
िदया, प्रािथ�नी क ेफश� पर िगरत ेब� ूप्रािथ�नी प्रािथ�नी टांग पकड कर फेला दी और मु��म  4 
नािसर प्रािथ�नी क ेसाथ बला�ार करना शु� कर िदया उसक ेबाद एक अ� ��� ने प्रािथ�नी 
क ेसाथ बुरा काम िकया िजसका नाम प्रािथ�नी नही जानती ह ैसामन ेआन ेपर पहचान लेगी उसके 
बाद प्रािथ�नी बेहोश हो गयी उसक ेबाद िकस-िकस ��� प्रािथ�नी साथ बला�र िकया इसका 
पता नही चला बगल कमर ेप्रािथ�नी की बहन नहा उम्र 12 साल सो रही थी शोर शराबा होन ेपर 
उसकी आंख खुल गयी और उसन ेशोर मचा िदया िजस पर उ� सभी मु��मान  धमकी देकर 
भाग गये िक इस घटना बार ेमे िकसी को भी बताया तो सभी को जान ख� देग ेप्रािथ�नी का होश 
जान ेपर प्रािथ�नी ने पुिलस क े 100 न�र फोन िकया पुिलस रात म ेही आई लेिकन मु��मान  
मौक ेभाग चुक ेथ ेउ� मु��मान  ने प्रािथ�नी क ेपूर शरीर को दातो आिद स ेकाटा प्रािथ�नी का पूरा 
शरीर घायल हो गया िजसक ेफोटोग्राफ संल� प्राथ�ना पत्र  
 
3- सुबह होन ेपर प्रािथ�नी उ� बां�ी �रपोट� िलखान ेपुिलस थाना काशीपुर म� गई लेिकन प्रािथ�नी 
की �रपोट� की गयी और उ� प्रािथ�नी डांट भगा िदया तब प्रािथ�नी एक �रपोट� श्रीमान व�र� पुिलस 
अधी�क उधम िसंह नगर रिज��ी भेजी लेिकन उसक ेबाद अभी तक प्रािथ�नी की �रपोट� नही ंह ै
डाक रसीद व �रपोट� की प्रितयां संल� प्राथ�ना पत्र gSA 
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4 यह िक �रपोट� दज� ना होन ेमु��मान  प्रािथ�नी जान स ेमारन ेकी िफराक स ेघूम रह ेऔर प्रािथ�नी 
को मु��मान  स ेअपनी जान का खतरा बना ह ैमजबूरन प्रािथ�नी �ायालय शरण म� आना पड़ रहा 
है। अतः  श्रीमान स ेप्राथ�ना िक प्रािथ�नी की �रपोट� दज� करन ेहेत ुश्रीमान प्रभारी िनरी�क कोतवाली 
काशीपुरको आदेश िदय ेजान ेकी कृपा कर�। िदनांक 27417 प्रािथ�नी ०अ० �कसान पुत्री मंसूरखा ं
िनवासी मो०खािलक कालोनी थाना काशीपुर िजला उधमिसंहनगरA 
 


7. The investigation was carried by the Investigating 


Officer in relation to the FIR No. 294 dated 1st June 


2017 and a chargesheet being Chargesheet No. 336 of 


2017 dated 10th August 2017 has been submitted, in 


which almost 10 witnesses were examined and 


ultimately the Investigating Officer has submitted the 


chargesheet in relation to the offences under Sections 


376(A), 376(2)cha, 452, 323 and 506 of the IPC are 


shown to have been made out against the applicant.  


 


8. After conclusion of the investigation, the 


Investigating Officer, in its chargesheet of 10th August 


2017, had submitted the chargesheet against the 


present applicant in pursuance to the chargesheet 


dated 10th August 2017, as far as the other co-


accused persons are concerned, they were not shown 


to be involved in commission of the offences which 


were complained of.  


 


9. On submission of the chargesheet, the cognizance 


have been taken by the Court of Additional Chief 


Judicial Magistrate, for trying the present applicant for 


the offences contained under Section 376A of the IPC. 


This Court is of the view, that the provisions of the 


penal criminal law has to be strictly construed, because 


each offence, which are contained under the Indian 
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Penal Code, has got a different intention and social 


purpose to be met with.  


 


10. Under Section 376A of the IPC with it was 


amendment by substitution, related to a commission of 


offence under Section 376 (2) of the IPC with a 


“woman”, this Court is of the view, that when the 


legislature has specifically used the word ‘woman’, 


specifically under Section 376A only, and has also 


added the offence Section 376B by the same Act, 


which relates to the offence committed against the 


wife, it automatically leads to a logical inference that 


Section 376A, would be read in exclusion to an offence 


which are contained under Section 376B in relation to a 


wife. Hence the submission of the chargesheet under 


Section 376A, itself would be bad in the eyes of law, 


otherwise there was no necessity for the legislature to 


substitute Section 376B of the IPC, which reads as 


under:- 


“376B. Sexual intercourse by husband upon 
his wife during separation. - Whoever has 
sexual intercourse with his own wife, who is living 
separately, whether under a decree of separation 
or otherwise, without her consent, shall be 
punished with imprisonment of either description, 
for a term which shall not be less than two years 
but which may extend to seven years, and shall 
also be liable to fine.” 


 


11. The provisions contained under Section 376B 


specifically observes that whoever has a sexual 


intercourse with his own wife, the word ‘wife’, is 


preceded by a punctuation ‘comma’, and if this 


sentence is read in its totality. The word ‘whosoever’, 


will definitely relate to denote the husband, because it 
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is being preceded by the word wife and qualified by the 


use of punctuation.  


 


12. There are other elements, which are required to 


be satisfied before to bring an offence under Section 


376B i.e. the ‘wife is living separately’, whether under 


a decree of separation or otherwise, the reference to 


the word ‘otherwise’, herein is wide enough to include 


either of the circumstances of living separately or living 


separately under a decree of separation. The 


‘otherwise’ herein will include the factual instance of 


the present case, where as per the FIR there was 


already a decree of divorce and sexual intercourse by 


the ex-husband was committed with the complainant 


admittedly under a false assurance of remarriage.  


 


13. In that eventuality, this Court is of the view, that 


the Explanation 2, given therein to Section 375 


describing sexual intercourse which is extracted 


hereunder:- 
“Explanation 2. – Consent means an unequivocal voluntary 
agreement when the woman by words, gestures or any 
form of verbal or non-verbal communication, 
communicates willingness to participate in the specific 
sexual act: 


Provided that a woman who does not physically resist 
to the act of penetration shall not by the reason only of 
that fact, be regarded as consenting to the sexual activity. 


Exception 1. – A medical procedure or intervention shall 
not constitute rape. 


Exception 2. – Sexual intercourse or sexual acts by a man 
with his own wife, the wife not being under fifteen years of age, 
is not rape.” 
   


14. Though it will fall to be under Section 376B, but 


herein, the sexual intercourse would be with a wife 


under the circumstances given therein, and it cannot 
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be read as a substitute provisions to the provisions 


contained under Section 376A, for which the present 


applicant i.e. the ex-husband of the complainant has 


been charged. 


 


15. There is another reason for taking this view, for 


the reason being that the legislature, in both the 


provisions as contained under Section 376A and 376B 


had prescribed for a different quantification of sentence 


for punishment and rightly so because Section 376A, 


when it relates to a ‘woman’, where an offence under 


Section 376 (2) is committed, which results to a death 


of a woman or places a woman in a persistent 


vegetative state, the sentence provided therein is not 


less than 20 years, or which could be even extended 


for a life imprisonment, whereas on the contrary the 


sentence of punishment under Section 376B has been 


kept limited to 7 years along with fine. Due to the 


distinct social impact of crime contained under Sections 


376A and 376B.  


 


16. It is owing to the aforesaid distinction, with this 


Court has already dealt with above, that the sentence 


contemplated under Section 376B, particularly when it 


relates to commission of an act of sexual intercourse 


with his wife without her consent and even after a 


separation or otherwise, the sentence which is provided 


therein is not less than 2 years, which could be 


extended to maximum seven years and the gravity of 


the sentence has been rightly so reduced to be 


imposed upon the accused person, who is found to 
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have been engaged in commission of the offence under 


Section 376B of the IPC because of its complete 


different and distinct, individual impact.  


 


17. Owing to the records which has been placed 


before this Court, including the counter affidavit which 


has been filed by the learned Government Advocate, as 


well as the complainant, none of them have answered 


the pleading of the applicant as to whether at all the 


offences under Section 376A could be culled out from 


the facts of the present case, particularly the contents 


of the FIR, the contents of the complaint under Section 


156(3) and that of the chargesheet itself, to which the 


cognizance have been taken it relates to the offending 


act against a divorced wife.  


 


18. This Court is of the view, that since this is a case 


which would be falling to be an offence under Section 


376B of the IPC, because of the admitted relationship 


of being an ex-wife and ex-husband, the chargesheet 


as submitted under Section 376A, would be in 


contravention to the basic intention of Section 376A of 


the IPC, and the facts and circumstances of the present 


case, since the chargesheet submitted itself is 


defective, it would obviously lead to a defective 


cognizance which has been taken by the Court by 


passing an order dated 14th September 2017 and that 


too, while taking cognizance, the Court of Additional 


Chief Judicial Magistrate, has not even applied its mind 


to the contents of the material, which was placed 


before it and has passed the cyclostyled order by filling 
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in the blanks in the formatted summoning order, which 


otherwise is not sustainable in the light of the 


judgement of the Hon’ble Apex Court, reported in 


1998 (5) SCC 749, Pepsi Foods Ltd. and 


Another Vs. Special Judicial Magistrate and 


Others,, which contemplates that a summoning order 


has had to assign reasons and has to be passed with 


an application of mind. Para 28 of the said judgment is 


extracted hereunder:- 
“28. Summoning of an accused in a criminal case is a 
serious matter. Criminal law cannot be set into motion as 
a matter of course. it is not that the complainant has to 
bring only two witnesses to support his allegations in the 
complaint to have the criminal law set into motion. The 
order of the magistrate summoning the accused must 
reflect that he has applied his mind to the facts of the 
case and the law applicable thereto. He has to examine 
the nature of allegations made in the complaint and the 
evidence both oral and documentary in support thereof 
and would that be sufficient for the complainant to 
succeed in bringing charge home to the accused. It is not 
that the Magistrate is a silent spectator at the time of 
recording of preliminary evidence before summoning of 
the accused. Magistrate has to carefully scrutinise the 
evidence brought on record and may even himself put 
questions to the complainant and his witnesses to elicit 
answers to find out the truthfulness of the allegations or 
otherwise and then examine if any offence is prima facie 
committed by all or any of the accused.” 


 
19. Non-application of mind is explicatedly reflected 


when the Court has not taken care of even to 


scrutinize, as to whether at all the offences falls to be 


under Section 376A or 376B, owing to its 


corresponding impact to the chargesheet, as well as 


the contents of the FIR. Hence, C482 Application would 


stand allowed. Accordingly the chargesheet and the 


criminal proceedings of Criminal Case No. 3954 of 


2017, State Vs. Subhan Ali, where the applicant is 


being tried for the offences under Section 376A, would 


hereby stand quashed. The matter is remitted back to 
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the Investigating Officer to re-conduct the investigation 


and to submit the fresh chargesheet, if at all it is 


required and the commission of offence is established 


after the appreciation of evidence which is adduced 


before him during the course of Investigation. 


 


20. Accordingly, subject to the aforesaid C482 


Application would stand allowed.  


 


 


(Sharad Kumar Sharma, J.) 
      20.09.2022 


Mahinder/ 
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Hon’ble Sharad Kumar Sharma, J. 
 Before venturing into the legal implications over 


the controversy, which has been raised in the present 


C482 Application, some basic facts are necessarily 


required to be referred to. It couldn't be in controversy 


that a complaint case, being Complaint Case No. 5113 


of 2013, Anil Kumar Nandwani Vs. Ram Ratan & 


another, for trial under Section 138 of the Negotiable 


Instruments Act, 1881 stood instituted as back as on 


12th March 2013 before the Court of Additional Civil 


Judge (Junior Division)/ Judicial Magistrate, Haldwani, 


District  Nainital.  


 


2. The said matter proceeded and during its 


pendency, the present applicant had filed an 


application on 24th January 2018, invoking the 


provisions contained under Section 311 of the Code of 


Criminal Procedure, for the purposes of summoning the 


documents, as well as, the accused person, which 


stood rejected by the Court below, vide its impugned 


order dated 15th November 2018. Thereafter, rejection 


of the application, the proceedings attained the stage 
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of Section 313 of CrPC, which was conducted on 14th 


August 2019, on account of inaction on part of the 


opposite party to lead his defense, which was closed by 


the learned trial Court vide its order dated 25th 


February 2020 and the date was fixed as 29th February 


2020 for decision on the aforesaid complaint case for 


the offences under Section 138 of the Negotiable 


Instruments Act.  


 


3. Against this order dated 25th February 2020 


directing the closure of an opportunity to lead 


evidence, a Revision, being Criminal Revision No. 33 of 


2021 Ram Ratan Singh Bisht Vs. State of Uttarakhand 


and Another; was preferred before the District and 


Sessions Judge, Nainital. The Revision thus preferred 


by the present applicant was allowed by the judgement 


dated 6th April 2021, whereby his closure of 


opportunity to lead the evidence was set aside and the 


learned trial Court was directed to fix a date for the 


purposes of adducing evidence of the revisionist, the 


relevant part of the revisional Court’s order is extracted 


hereunder:- 
“The said criminal revision is allowed. The impugned 
order dated 22.02.2020, passed by learned Civil 
Judge (J.D.)/J.M. Haldwani, District Nainital, in 
Criminal Case No. 5153 of 2013 titled as Anil Kumar 
V. Ram Ratan and another, is hereby set-aside. The 
trial Court is directed to fix a date for the purpose of 
adducing defence evidence and after that proceed 
with the case as per law. However, it the 
revisionist/accused does not adduce defence 
evidence on the date fixed, the trial Court will be at 
liberty to proceed further with the case in accordance 
with law.” 
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4. It is appropriate to remark at this stage, that the 


order of rejecting the application under Section 311 of 


CrPC, by the learned trial Court by an order dated 5th 


November 2018, has attained finality, as it has not 


been challenged and hence it cannot be further a 


dispute, that the proceedings had reached to the stage 


of Section 313 of the Code of Criminal Procedure. It is 


at this belated stage of the complaint proceedings, that 


the present applicant had filed an application on 1st 


November 2021, being an application under Section 


143 of the Negotiable Instruments Act, to be read with 


Section 91 of the Code of Criminal Procedure, for 


recalling of the witness PW1.  


 


5. It would be necessary to extract the relief sought 


for in the said application, which was two folds:- 


(i) PW1 may be recalled for re-examination; 


(ii) To produce the entire ledger account till 25th 


February 2012.  


 


6. It is this application which was filed under Section 


91 of the Code of Criminal Procedure, to be read with 


Section 143 of the Negotiable Instruments Act, which 


has been rejected by the Court of Additional Chief 


Judicial Magistrate (Railways), Haldwani, District 


Nainital in Criminal Case No. 5113 of 2021, Anil Kumar 


Vs. Ram Ratan and another, which is under challenge 


in the present C-482 Application.  


 


7. The procedural law governing the regulation of a 


proceeding under a special statute, is subject to 
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attraction of the strict procedural law to be made 


applicable, in a proceeding drawn under a special Act, 


and that too, particularly, when the proceedings relate 


to the provisions of Negotiable Instruments Act. It 


contemplates that under either of the provisions 


contained under Section 142, 142A and 143 of the Act, 


under either of the circumstances the proceedings 


under the Negotiable Instruments Act, are to be 


regulated by the provisions contained under Chapter 


17 of the said Act, though each of the provisions, which 


have been referred to herein above, are independent in 


its existence and application than to the provisions of 


the Code of Criminal Procedure and rightly so, since 


Negotiable Instruments Act, since being a special Act, 


which will have its own internal governing mechanism 


to decide the proceedings under the said Act as it 


happens to be self contained procedural provisions.  


 


8. This Court is of the view, that the effect of 


allowing of the Revision, preferred by the present 


applicant by the impugned judgement dated 6th April 


2021, which was resulting to setting aside of closure of 


his evidence and thereafter filing of an application 


dated 1st November 2021, would be in apparent 


violation of Section 143 of the Negotiable Instruments 


Act, which has been given, an overriding effect to the 


provisions of the Code of Criminal Procedure. A 


reference of Section 143 becomes relevant for 


consideration, because once it starts with non-


obstinate clause and its objective is to conduct a 


summary trial of the complaint proceedings under 
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Section 138 of the Negotiable Instruments Act, the 


strict procedural law under the Code of Criminal 


Procedure cannot be borrowed to be attracted and 


made applicable in order to cloud the very purpose of 


Section 143 of the Negotiable Instruments Act, which 


has been given an overriding effect to the provisions of 


the procedural law of the Code of Criminal Procedure. 


The provision of Section 143 of the Negotiable 


Instruments Act is extracted hereunder:- 
“143. Power of Court to try cases summarily.— 
(1) Notwithstanding anything contained in the Code of 
Criminal Procedure, 1973 (2 of 1974), all offences under 
this Chapter shall be tried by a Judicial Magistrate of the 
first class or by a Metropolitan Magistrate and the 
provisions of sections 262 to 265 (both inclusive) of the 
said Code shall, as far as may be, apply to such trials:  


Provided that in the case of any conviction in a 
summary trial under this section, it shall be lawful for the 
Magistrate to pass a sentence of imprisonment for a term 
not exceeding one year and an amount of fine exceeding 
five thousand rupees:  


Provided further that when at the commencement of, 
or in the course of, a summary trial under this section, it 
appears to the Magistrate that the nature of the case is 
such that a sentence of imprisonment for a term exceeding 
one year may have to be passed or that it is, for any other 
reason, undesirable to try the case summarily, the 
Magistrate shall after hearing the parties, record an order 
to that effect and thereafter recall any witness who may 
have been examined and proceed to hear or rehear the 
case in the manner provided by the said Code. 


(2) The trial of a case under this section shall, so far 
as practicable, consistently with the interests of justice, be 
continued from day to day until its conclusion, unless the 
Court finds the adjournment of the trial beyond the 
following day to be necessary for reasons to be recorded in 
writing. 


(3) Every trial under this section shall be conducted 
as expeditiously as possible and an endeavour shall be 
made to conclude the trial within six months from the date 
of filing of the complaint.” 


 


9. This Court of is of the view, that filing of a belated 


application under Section 91 of CrPC, after allowing of 


the Revision by the judgement dated 6th April 2021 by 



https://indiankanoon.org/doc/109278484/

https://indiankanoon.org/doc/134426605/

https://indiankanoon.org/doc/173605518/
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filing the same on 1st November 2021 by attracting the 


provisions contained under Section 91 of the Code of 


Criminal Procedure and Section 143 of the Negotiable 


Instruments Act, would be in violation to the teeth of 


the provisions contained under Section 143 of the 


Negotiable Instruments Act itself. Hence, this is one of 


the reasons for the rejection of the application would 


be justified.  


 


10. Looking to the controversy from yet an another 


complexion, and which too has constituted as to be a 


reason for the Court to decline to entertain the 


application preferred by the applicant under Section 91 


of the Code of Criminal Procedure to be read with 


Section 143 of the Negotiable Instruments Act is with 


regard to an interplay impact of Section 311 of the 


Code of Criminal Procedure and the intention of Section 


91 of the Code of Criminal Procedure. Section 91 of the 


Code of Criminal Procedure is extracted hereunder:- 
“91. Summons to produce document or other thing. 
(1) Whenever any Court or any officer in charge of a police 
station considers that the production of any document or 
other thing is necessary or desirable for the purposes of 
any investigation, inquiry, trial or other proceeding under 
this Code by or before such Court or officer, such Court 
may issue a summons, or such officer a written order, to 
the person in whose possession or power such document 
or thing is believed to be, requiring him to attend and 
produce it, or to produce it, at the time and place stated in 
the summons or order. 
(2) Any person required under this section merely to 
produce a document or other thing shall be deemed to 
have complied with the requisition if he causes such 
document or thing to be produced instead of attending 
personally to produce the same. 
(3) Nothing in this section shall be deemed- 


(a) to affect sections 123 and 124 of the Indian Evidence Act, 
1872 (1 of 1872 ), or the Bankers' Books Evidence Act, 1891 
(13 of 1891 ) or 
 



https://indiankanoon.org/doc/911085/

https://indiankanoon.org/doc/1046436/

https://indiankanoon.org/doc/924299/

https://indiankanoon.org/doc/1876065/
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(b) to apply to a letter, postcard, telegram or other document 
or any parcel or thing in the custody of the postal or telegraph 
authority. 


 


11. Thereafter, the reference of Section 311 of the 


Cr.PC, at this stage, becomes relevant and inevitable, 


which is extracted hereunder:- 
“311. Power to summon material witness, or 
examine person present. Any Court may, at any 
stage of any inquiry, trial or other proceeding under 
this Code, summon any person as a witness, or 
examine any person in attendance, though not 
summoned as a witness, or recall and re- examine 
any person already examined; and the Court shall 
summon and examine or recall and re- examine any 
such person if his evidence appears to it to be 
essential to the just decision of the case.” 
 


12. The Code of Criminal Procedure, in case if the 


provision contained under Section 91 of the Code of 


Criminal Procedure is taken into consideration, it had a 


different objective altogether to be met with since it fell 


under sub clause (a) of chapter 7 “summon to 


produce documents or other things”.  


 


13. Meaning thereby, Section 91 of the Code of 


Criminal Procedure was exclusively only confined for 


the purposes of producing a document, which would be 


or may be relevant for the purposes of a substantive 


effective trial, where the document, which is being 


sought to be placed on record, has got credible 


relevance for its consideration for deciding the 


proceedings and that too, bearing in mind when it is 


trying to be attracted in the complaint proceedings 


under Section 138, which is summary in nature. 


 


14. The provisions of Section 91 of the Code of 


Criminal Procedure, as it has already been observed 



https://indiankanoon.org/doc/467790/
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above, and as per the view of this Court too, since it 


legislatively confines to summoning of a document or 


other things which has been specifically, referred to in 


the provision, the same cannot be borrowed by the 


applicant by filing an application on 1st November 


2021, under Section 91 of the Code of Criminal 


Procedure to be read with Section 143 of the 


Negotiable Instruments Act, for the purposes of 


requesting the Court, ceased with the trial to summon 


PW1 for his re-examination.  


 


15. Summoning of a witness for the purposes of re-


examination is not the purpose and intention of Section 


91 of the Code of Criminal Procedure, the same cannot 


be utilised alternatively to pray for to summon PW1 for 


his re-examination, because re-examination of a 


witness exclusively falls within the domain of the 


provisions contained under Section 311 of the Code of 


Criminal Procedure, which is a field which stands 


covered by procedural law, which has already been 


extracted above. In that eventuality, the resort to 


Section 91 of the Code of Criminal Procedure, it cannot 


be taken to or resorted to as a substitute to summon a 


witness for re-examination in order to dilute the order 


dated 15th November 2018, where the applicant’s 


application under Section 311 of CrPC already stood 


rejected and the rejection order had attained finality. 


In fact, the device carved out by the applicant by filing 


an application under Section 91 of the Code of Criminal 


Procedure to read with Section 143 of the Negotiable 


Instruments Act, was an alternative clever device, 
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adopted by the present applicant to override the 


impact of rejection of his application under Section 311 


of the Code of Criminal Procedure for the purposes of 


summoning of a witness for re-examination, which 


stood rejected as back as on 15th November 2018, and 


which had attained its finality. 


 


16. Under the procedural law, when intention of 


Section 91 and Section 311 of the Code of Criminal 


Procedure; are absolutely distinct in its applicability to 


one another, the applicant cannot be permitted to 


interblend the two provisions by reading Section 91 of 


Cr.PC, as a substitute provision to the provision 


contained under 311 of the Cr.PC, and that too, 


particularly, when it will have a bearing of an 


overriding effect of an unchallenged order dated 15th 


November 2018 which was passed on his application 


for re-examination of witness under Section 311 of the 


Code of Criminal Procedure.  


 


17. Hence, this Court is of the view, that under the 


garb of filing of an application under Section 91 of the 


Code of Criminal Procedure, for the purposes of 


summoning of a document, it cannot be alternatively 


extended to be utilised to summon a witness for the 


purposes of re-examination. Hence, the application 


under Section 91 of the Code of Criminal Procedure, 


with its principal relief and intention, to re-examine 


PW1 was a misconception at the hands of the 


applicant.  
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18. The learned counsel for the applicant, at a later 


stage, has attempted to address the Court on Section 


145 of the Negotiable Instruments Act, in the light of 


the provisions contained under sub Section (2) of 


Section 145 of the Negotiable Instruments Act, 1881, 


which is extracted hereunder:- 
“(2) The Court may, if it thinks fit, and shall, on the 
application of the prosecution or the accused, 
summon and examine any person giving evidence on 
affidavit as to the facts contained therein.” 


 


19. Even this Section 145 of the N.I. Act too, starts 


with a non-obstinate clause. Meaning thereby, Section 


145 has been given an independent status in its 


existence and is not be clouded by the provisions 


contained under the Code of Criminal Procedure, and 


that too, particularly, when the intention of Section 145 


only confined for the purposes of leading evidence by 


way of “affidavit”.  


 


20. The reference of term “affidavit”, yet again 


cannot be a substitute to be invoked for the purposes 


of production of a document under Section 91 of the 


Code of Criminal Procedure or for the purposes of re-


examination of a witness under Section 311 of the 


Code of Criminal Procedure.  


 


21. The exemption attempted to be argued by the 


learned counsel for the applicant in the light of the 


provisions contained under sub Section (2) of Section 


145, where an exclusive prerogative has been vested 


with the trial Court, which could be exercised on an 


application of the prosecution or an accused to 
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summon and examine any person, giving evidence on 


an affidavit, cannot be isolatedely read in exception to 


the order of rejection of his application under Section 


311 of the Code of Criminal Procedure, and that too 


when the choice of summoning or re-examination 


under sub Section (2) of Section 145, will have no 


adverse bearing of Section 91 of the Code of Criminal 


Procedure, which is even independent to Section 145 


and particularly sub Section (2) of Section 145. 


 


22. In that eventuality and for the reasons, which has 


been assigned by this Court, that the application under 


Section 311 of CrPC of the present applicant stood 


rejected on 15th November, 2018, and that his 


evidence stood closed by an order dated 15th February 


2020, which though was later on though was recalled 


by the Revisional Court’s order dated 6th April 2021, 


the filing of an application itself will be in apparent 


violation of the provisions contained under Section 143 


of Negotiable Instruments Act, which, as per the 


opinion of this Court, has got a special status 


altogether, for the purposes of conducting a summary 


trial, as envisaged under the provisions of the 


Negotiable Instruments Act, and more particularly, by 


way of a repetition also, Section 91 of the Code of 


Criminal Procedure cannot be utilized as a substitute 


provision to a provision contained under Section 311 of 


the Code of Criminal Procedure, hence I do not find any 


apparent error on the face of the record to the order 


passed by the Court below on the application preferred 


by the applicant, which could call for an interference in 
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the exercise of my inherent powers under Section 482 


of the Code of Criminal Procedure. Hence, the present 


C-482 Application lacks merit and the same is hereby 


dismissed.  


 


(Sharad Kumar Sharma, J.) 
07.09.2022 


Mahinder/ 
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Hon’ble Sharad Kumar Sharma, J. 
 Before answering the arguments, as it has been 


extended by the learned Senior Counsel for the revisionist, 


this Court feels it apt to deal with the circumstances, under 


which the impugned order dated 5th June 2022, as it has 


been rendered in Civil Suit No. 1 of 2017, Dinesh Chandra 


Thapliyal and Another Vs. Ramesh Chandra Thapliyal and 


Another, was rendered by the Court below, whereby the 


two issues being issue No. 8, with regard to the implications 


of Section 11 of the CPC, and the issue No. 9 with regard to 


attracting the bar of institution of the proceedings of Suit 


under Order 7 Rule 11 of CPC, has been answered against 


the defendants/revisionist by the impugned order, which is 


under challenge.  


 


2. The factual backdrop of the instant case, which 


requires consideration is, that earlier a Civil Suit, being Civil 


Suit No. 41 of 1992, Ramesh Chandra Thapliyal Vs. Smt. 


Deveswari Devi and others, was instituted before the Court 


of Civil Judge, Pauri Garhwal, by invoking the provisions 
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contained under Section 34 and 38 of the Specific Relief Act, 


wherein the “subject matter”, which has been argued by the 


learned Senior Counsel for the revisionist, as if the subject 


matter would be the “property involved” i.e. the land lying 


in village Srikot, Ganganali, Patti Katulsyun khatauni khata 


No. 27, having 6 Nali 9 Mutthi of village Koteshwar, the land 


lying in khata No. 8 out of which 15 Nalis lies in village 


Kothad, Katulsyun in khasra No. 7/8, 4 Nali 5 Mutthi and also 


that of the land lying in khata No. 45 of an area of 14 nali 3 


mutthi of land, out of the aforesaid 5 khata Nos; total 44 nali 


2 mutthi of land were the subject matter in dispute in a Suit 


for the grant of decree of apportionment of shares, as 


instituted before the Court of Civil Judge (Junior Division) on 


8th June 1992. If the principal relief, which was sought in the 


said Suit is taken into consideration, which is extracted 


hereunder; it reads as under:-  


**vuqrks’k 
¼v½ izfroknh la0 1 ds uke uxjikfydk Jhuxj ds vfHkys[kksa esa 
vafdr o uUnk nsoh eksgYyk] xq:}kjk jksM+ Jhuxj esa fLFkr nknjlh 
Hkou dk caVokjk dj oknh dk mlesa 1@5 nknjlh ekfydkuk gd 
fgLlk ?kksf’kr dj vyx fd;k tk;A 
 
¼c½  ;g fd] oknh ds i{k esa vkSj izfroknhx.k ds fo:) xzke dksBM+ 
ds [kkrk la- 44 esa izfrokny la0 1 ds uke “ks’k nknjlh 3 ukyh 10 
eqBBh o xzke JhdksV] xaxkukyh] iVVh&dVwyL;wa ds [kkrk la0 27 esa 
“ks’k nknjlh 2 ukyh 8 eqBBh dqy 6 ukyh 2 eqBBh Hkwfe ij oknh dk 
nknjlh ekfydkuk 1@5 gd ?kksf’kr fd;k tk;A** 


 


3. In fact, the nature of relief, which was modulated 


there in the said Suit of 1992, was a declaration in relation 


to the right, which was said to have been claimed to have 


devolved to the extent of 1/5th share of a disputed property, 
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and a decree of declaration was also sought as against the 


defendants therein the said suit. Apart from it, a declaration 


was also sought to the effect that they may be declared as 


to be the owners of the property in question which was 


disputed in the suit.  


 


4. The Suit No. 41 of 1992, seeking for a decree of 


declaration, in relation to the property, which has been 


dealt with above was decided in favour of the plaintiff i.e. 


Mr. Ramesh Chandra Thapliyal therein, and it is contended 


that the said judgement of declaration of title has attained 


its finality. Later on, it is contended, that there was yet 


another set of proceeding in relation to the same disputed 


property i.e. by way of Suit No. 16 of 2009, whereby a sale 


deed dated 3rd July 2009 was put to challenge. The said sale 


deed was said to be in relation to the same set of property, 


which was the subject matter of the earlier Suit no. 41 of 


1992, and consequently, it was the subject matter of the 


present Suit also, being Suit No. 1 of 2017.  


 


5. The plaintiff in Suit No. 1 of 2017, Dinesh Chandra 


Thapliyal and another Vs. Ramesh Chandra Thapliyal and 


another, had instituted the Suit, by invoking the provisions 


of Section 31 to be read with Section 38 of the Specific Relief 


Act of 1963, for the grant of decree of cancellation of the 


sale deed, which is said to have been executed on 22nd 


September 2016. The defendants therein i.e. revisionist, 
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herein who were the defendants, on the institution of the 


said Suit for declaring the sale deed of 22.09.2016 to be void 


and bad in the eyes of law, had filed an Application under 


Section 11 of the Code of Civil Procedure on 7th December 


2019, contending thereof that the present Civil Suit No. 1 of 


2017, where the challenge was confined to be given to the 


sale deed of 2016, would be barred by the principle of res-


judicata, because the subject matter, i.e. the property 


covered by the sale deed, which as per the perception of the 


learned Senior Counsel for the revisionist, would be, the 


property which was the subject matter of declaration in the 


earlier Suit, being Suit No. 41 of 1992, which also remained 


as a subject matter when a challenge was given to the sale 


deed dated 3rd July 2009 in Suit 16 of 2009, as referred to in 


his Application in para 8, which had been filed by the 


defendant/revisionist, before the Court below, and 


thereafter,  it was contended that owing to an earlier 


adjudication of declaration of a right over the disputed 


property, as well as to the sale deed which had been 


considered in Suit No. 16 of 2009, the instant Suit No. 01 of 


2017, where the challenge was given to the subsequent sale 


deed, which was executed on 22.09.2016, would be barred 


by the principles of res-judicata, and hence Order 7 Rule 11 


of the CPC, will come into play.  


 


6. The learned Senior Counsel for the 


defendant/revisionist submitted, that if the simplicitor 
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language of Section 11, is taken into consideration, the 


power which is created therein under Section 11 would be, 


that “trying any suit or an issue”, in which the matter 


directly or substantially, the issue has been a subject matter 


of issue in the former suit. This interpretation to Section 11, 


as extended by the learned Senior Counsel for the 


defendant/revisionist, would be in correlation to the 


determination of their rights, which was decided in the 


earlier Suit for declaration which he claims that it would 


operate as a res-judicata, because it was a an issue, which 


was earlier decided in Suit No. 41 of 1992.  


 


7. This Court is of the view, that the language used under 


Section 11 where “shall try any suit or issue” would always 


mean not the subject matter i.e. the property, but rather the 


cause of action, which has accrued to the plaintiff, to 


institute a subsequent suit. Here, in the instant case the 


subsequent suit, the cause of action or the issue, which has 


accrued, is as a consequence of the execution of the sale 


deed dated 22.09.2016, which the learned Senior Counsel 


for the revisionist contends, that in case if that liberty is 


granted, to put a challenge to the sale deed of 22.09.2016, 


in Suit No. 01 of 2017, it would rather eradicate the effect of 


the earlier decree, which had been rendered in Suit No. 41 


of 1992, for declaration of right to the extent of 1/5th share 


of the property.  
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8. The terminology of the provision contained under 


Section 11 of the CPC, where the legislature has used ‘try 


any suit or an issue’ in the matter. The connotation of word 


“issue” used therein, will have a much wider implications, 


and particularly, if it is read in the context of the judgement, 


as reported in 2005 (1) SCC 787, Bhanu Kumar Jain Vs. 


Archana Kumar and another. The aforesaid judgement of 


the Hon’ble Apex Court, has drawn a distinction between 


the issue of estoppel and res-judicata. The res-judicata 


debars of exercising its jurisdiction by the Courts to 


determine the thalassic, if it has attained the finality 


between the parties. Whereas, the doctrine of issue 


estoppel is invoked against the party only if such an issue is 


or has already decided against him, he would be estopped 


from raising the same in the latter proceedings. The doctrine 


of res-judicata creates a different kind of estoppels, and not 


an estoppel by a Court when it relates to a cause of action.  


 


9. In fact, if the impugned order under challenge is taken 


into consideration and particularly, in the context of the 


observations, which has been made by the learned trial 


Court, while recording its finding in para 11 and particularly 


para 13 of the judgement, the learned trial Court has rightly 


drawn an inference, that in the two earlier instituted suits, 


the “cause of action”, was entirely different, because in Suit 


No. 41 of 1992, it was a right of declaration of title over 


1/5th share was under consideration, which was sought 
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interse between the parties to the proceedings of the said 


suit, and in the subsequent Suit No. 16 of 2009, it was a 


subject matter, which was giving altogether a different 


cause of action, owing to the execution of the sale deed 


dated 3rd July 2009 which was new cause of action to give 


challenge to the veracity of subsequently executed sale 


deed.  


 


10. In that eventuality, this Court is of the view, that for 


the purposes of attracting Section 11, the “issue” herein will 


denote to a “cause of action”, which accrues to the plaintiff 


to the subsequent institute suit. In the instant case, the 


cause of action is, as a consequence of the later sale deed, 


which was executed on 22nd September 2016 which as per 


opinion of this Court would be different issue altogether, 


and a subsequent cause of action, as it relates to the 


determination of right of subsequent purchaser.  


 


11. In fact, the interpretation given by the learned Senior 


Counsel for the revisionist, to the impugned judgement from 


the perspective, that in fact if the impugned judgement is 


visualised from the viewpoint, that when the right and title 


to the extent of 1/5th share, has already been determined in 


the earlier Suit No. 41 of 1992, in fact, subsequent challenge 


to the sale deed, which was executed by the 


defendant/revisionist interse amongst themselves, would 


debar the institution of the present suit, because it would 







 8 


only be an incidental question, which has to be decided by 


the Court as to what implications would the judgement and 


decree rendered in Suit No. 41 of 1992, and Suit No. 16 of 


2009, would have in the subsequent instituted Suit No. 1 of 


2017 where the challenge was given to the sale deed dated 


22nd September 2016. 


 


12. This Court is of the view, that the word “issue”, which 


has been referred to under Section 11 of the CPC, will have 


had to be rationally interpreted, the “issue” would always 


denote to not the subject matter of the suits i.e. property in 


dispute or the subject of determination of a right in the 


earlier suit, even by way of suit for declaration, this Court’s 


opinion is that the issue here would be, the “cause of 


action”, which has accrued for the plaintiff/respondent, 


subsequently, as soon as the subsequent sale deed has been 


executed on 22nd September 2016. Hence, it would be 


rather altogether a fresh cause of action, which will 


determine the cause for the plaintiff/respondent to institute 


the suit, as against the sale deed, in which, it would always 


be open for the defendant /applicant, to the application 


under Section 11, to get an issue decided with regard to the 


implications and determination of their right as decided in 


the earlier suit for declaration, being Suit No. 41 of 1992, 


which will be an incidental question which would be 


required to be decided, while propriety of sale deed dated 


22nd September 2016, is judicially scrutinized by the Court 
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in the Suit No. 1 of 2017. In fact, the learned Senior Counsel 


for the revisionist has attempted to draw a distinction from 


the context of the “subject matter” and the “cause of 


action”.  


 


13. In legal parlance, the subject matter may be, that it is 


the same property qua, which the rights have been declared 


in favour of the defendant/revisionist, in the earlier set of 


proceedings, but that declaration itself will not dilute the 


issue, in case if there accrues subsequent cause due to the 


execution of the subsequent sale deed dated 22nd 


September 2016, because what bearing will the decree 


rendered in Suit No. 41 of 1992, could have, would always 


be a subject matter to be considered decided as an issue 


based on appreciation of facts, by the learned trial Court 


while scrutinising the propriety of the sale deed dated 22nd 


September 2016, and issue of effect of the decree, would 


only be one of the subject matter which is to be decided by 


the Court, while by framing an appropriate issue about the 


effect of the decree rendered in suit for declaration in Suit 


No. 41 of 1992.  


 


14. The learned Senior Counsel for the revisionist has 


referred to a judgement, rendered by the Hon’ble Apex 


Court as reported in 2022 SCC OnLine SC 888, R.M. 


Sundaram alias Meenakshisundaram Vs. Sri 


Kayarohanasamy and Neelayadhakshi Amman Temple, and 
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particularly the learned Senior Counsel for the revisionist 


has drawn attention of this Court to the contents of para 36 


of the said judgement, which is extracted hereunder:-  


“36. General principle of res judicata under Section 11 of 
the Code contains rules of conclusiveness of judgment, but 
for res judicata to apply, the matter directly and 
substantially in issue in the subsequent suit must be the 
same matter which was directly and substantially in issue 
in the former suit. Further, the suit should have been 
decided on merits and the decision should have attained 
finality. Where the former suit is dismissed by the trial 
court for want of jurisdiction, or for default of the 
plaintiff's appearance, or on the ground of non-joinder or 
mis-joinder of parties or multifariousness, or on the 
ground that the suit was badly framed, or on the ground of 
a technical mistake, or for failure on the part of the 
plaintiff to produce probate or letter of administration or 
succession certificate when the same is required by law to 
entitle the plaintiff to a decree, or for failure to furnish 
security for costs, or on the ground of improper valuation, 
or for failure to pay additional court fee on a plaint which 
was undervalued, or for want of cause of action, or on the 
ground that it is premature and the dismissal is confirmed 
in appeal (if any), the decision, not being on the merits, 
would not be res judicata in a subsequent suit.16 The 
reason is that the first suit is not decided on merits.” 


 


15. Particularly, the reference which has been made with 


regard to the effect of Section 11 of the Code, which has 


been dealt with above by the said judgement it was owing to 


the observations which were made by way of the general 


principles of re judicata of Section 11, which is said to have 


been made applicable, it contains and deals the rule of 


conclusiveness of the judgement. Here, the conclusiveness 


would be as aspect qua the “cause of action”, and not the 


“subject matter of property”, qua which the declaration has 
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already been alleged to have been made in favour of the 


defendant/revisionist in the earlier Suit.  


 


16. The reference of the matter directly or substantially, 


an issue, would not be a cloud to a cause of action, but 


rather the declaration made earlier. Since in the instant suit, 


no element of declaration of right qua defendant/revisionist, 


is being sought to be subjected to challenge and it is only the 


scrutinisation of the sale deed, which is the subject, what 


bearing will it have on its judicial scrutiny by the Court on 


the propriety of the sale deed dated 22nd September 2016, 


would not attract Section 11, because it is altogether a 


different and “distinct cause of action” for the 


plaintiff/respondent, to put a challenge to the said sale deed 


and merely because of the fact, that the 


defendant/revisionist, even if has a decree of declaration in 


his favour, he will not acquire an immunity to perpetuity 


from putting a challenge to a deed which has been executed 


by the co-defendants as amongst themselves, who were the 


defendants in Suit No. 41 of 1992. Hence, this judgement, in 


fact, was slightly based a distinct issue, which was altogether 


involved consideration in the light of the observations made 


in para 2 of the said judgement. The implications of Section 


11, as it has been observed in para 36 to be read with para 


37 of the said judgement of R.M. Sundaram (supra), it 


cannot be read in isolation to the actual fact, which was 


involved therein for consideration before the Hon’ble Apex 
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Court, in the said suit where the effect of grant of decree of 


mandatory injunction directing the Temple, to comply with 


the undertaking given in the letter of 4th October 1962, as it 


was factually involved consideration in the said case for the 


purposes of maintaining an independent and exclusive 


possession and enjoying over the disputed property of the 


Temple, was the cause which was being considered as a 


consequence of an adjudication made in the earlier suit, 


which was then subject matter of consideration in the said 


case of 1981. Hence, the said matter was entirely based 


upon a different consideration, to the one at hand, which is 


being adjudicated by this Court. Hence, the aforesaid 


principle of Section 11, as observed in para 36, as per the 


opinion of this Court, would always mean attracting Section 


11, when the subject is same, but the cause of action is 


entirely different that too a cause of action which 


admittedly has accrued subsequently.  


 


17. Another judgement, of which the reference has been 


made by the learned Senior Counsel for the revisionist is, as 


reported in 2022 SCC OnLine SC 563, Sathyanath and 


Another Vs. Sarojamani, and particularly, the learned Senior 


Counsel for the revisionist has yet again relied upon the 


principles as envisaged in para 27 of the said judgement, to 


be read with para 29, where the implications of Order 7 Rule 


11 has been read in conjunction, with regard to the 


restrictions which had been imposed due to attracting the 
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principles of Section 11 of CPC. Para 27 and 29 are extracted 


hereunder:- 


“27. This Court was thus examining the scope of Order VII 
Rule 11 of the Code, whereas such is not the issue in the 
present appeal. In fact, the defendant has filed an 
application for framing of preliminary issues. The direction of 
the High Court is on such application. Therefore, such 
application needs to be considered in the light of the 
provisions of Order XIV Rule 2 of the Code. 


29. In appeal before this Court, it was considered whether 
res judicata raises a mixed question of law and facts. The 
Court held as under: 


“26. The court while undertaking an analysis of the 
applicability of the plea of res judicata determines 
first, if the requirements of section 11 CPC are 
fulfilled; and if this is answered in the affirmative, it 
will have to be determined if there has been any 
material alteration in law or facts since the first suit 
was decreed as a result of which the principle of res 
judicata would be inapplicable. We are unable to 
accept the submission of the appellants that res 
judicata can never be decided as a preliminary issue. 
In certain cases, particularly when a mixed question of 
law or fact is raised, the issue should await a full- 
fledged trial after evidence is adduced. In the present 
case, a determination of the components of res 
judicata turns on the pleadings and judgments in the 
earlier suits which have been brought on the record. 
The issue has been argued on that basis before the 
Trial court and the first appellate court; followed by 
two rounds of proceedings before the High Court (the 
second following upon an order of remand by this 
court on the ground that all parties were not heard). 
All the documentary material necessary to decide the 
issue is before the court and arguments have been 
addressed by the contesting sides fully on that basis. 


xx                        xx                                 xx 
62. In view of the discussion above, we summarise our 
findings below: 


(i) Issues that arise in a subsequent suit may either be 
questions of fact or of law or mixed questions of law and 
fact. An alteration in the circumstances after the decision in 
the first suit, will require a trial for the determination of the 
plea of res judicata if there arises a new fact which has to be 
proved. However, the plea of res judicata may in an 
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appropriate case be determined as  a preliminary issue when 
neither a disputed question of fact nor a mixed question of 
law or fact has to be adjudicated for resolving it;” 


18. While answering the said question of principle of res-


judicata, it has been observed, in the light of the judgement 


and the reasoning given in para 29, that the issue of res-


judicata if involved can never be decided as a preliminary 


issue, in a case particularly when a mixed question of law or 


fact is raised and has to be comparatively analysed by the 


Courts. The issue should await a full-fledged trial, after the 


evidence is adduced by the parties to the proceedings. 


Because it is an issue material consideration of the 


documentary evidence, which would be the subject matter 


of scrutiny only while deciding the propriety of sale deed 


dated 22nd September 2016, which would be an issue i.e. 


once again a “cause of action”, to be determined on merit 


by the Court.  


 


19. This principle has to be read in the context of the 


mixed question of fact or mix question of law, in fact, which 


in an altered circumstances, which in the instant case 


happens to be on account of subsequent sale deed dated 


22nd September 2016, which requires a trial for the 


determination of plea of res-judicata, if there arises a new 


cause of action i.e. the execution of the sale deed, which has 


to be proved as per law, that it has been validly executed 


only when the deed of conveyance itself is made a subject 


matter of a judicial scrutiny before the Court.  
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20. In yet another judgement, rendered by the Hon’ble 


Apex Court in Civil Appeal No. 5527 of 2014, Coffee Board 


Vs. M/s Ramesh Exports Pvt. Ltd., as reported in 2014 (6) 


SCC 424, the Hon’ble Apex Court, in view of para 11 of the 


said judgment, was dealing with regards to the 


circumstances of a bar to be created from institution of a 


subsequent suit, as an implication of an adjudication of right 


in an earlier given proceedings there it has observed that the 


principles of Section 11 of CPC which has to be read in 


consonance with the provisions of Order 7 Rule 11, it would 


only create a bar when the cause of action was identical in 


the earlier suit, which had been later agitated in the 


subsequent suit filed by the plaintiff, which, in the instant 


case happens to be the sale deed dated 22nd September 


2016. Para 11 of the said judgment is extracted hereunder:- 


“11. The bar of Order 2 Rule 2 comes into operation where the 
cause of action on which the previous suit was filed, forms the 
foundation of the subsequent suit; and when the plaintiff could 
have claimed the relief sought in the subsequent suit, in the earlier 
suit; and both the suits are between the same parties. Furthermore, 
the bar under Order 2 Rule 2 must be specifically pleaded by the 
defendant in the suit and the Trial Court should specifically frame a 
specific issue in that regard wherein the pleading in the earlier suit 
must be examined and the plaintiff is given an opportunity to 
demonstrate that the cause of action in the subsequent suit is 
different. This was held by this Court in Alka Gupta v. Narender 
Kumar Gupta (supra) which referred to decision of this Court 
in Gurbux Singh vs. Bhooralal[4] wherein it was held that: 


“6. In order that a plea of a bar under Order 2 Rule 2(3) of 
the Civil Procedure Code should succeed the defendant who 
raises the plea must make out: (1) that the second suit was 
in respect of the same cause of action as that on which the 
previous suit was based; (2) that in respect of that cause of 
action the plaintiff was entitled to more than one relief; (3) 



https://indiankanoon.org/doc/41302312/

https://indiankanoon.org/doc/41302312/

https://indiankanoon.org/doc/41302312/

https://indiankanoon.org/doc/1407895/
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that being thus entitled to more than one relief the plaintiff, 
without leave obtained from the court omitted to sue for the 
relief for which the second suit had been filed. From this 
analysis it would be seen that the defendant would have to 
establish primarily and to start with, the precise cause of 
action upon which the previous suit was filed, for unless 
there is identity between the cause of action on which the 
earlier suit was filed and that on which the claim in the later 
suit is based there would be no scope for the application of 
the bar.” 


 


21. A reference may be had to a judgement as reported in 


2010 (2) SCC 545, where the Hon’ble Apex Court, while 


dealing with the principles of res-judicata under Section 11 


has dealt with an issue, that as to while considering the 


implications of bar of institution of subsequent suit, what is 


required to be seen is as to whether the relief claimed in the 


both the suits arose from the same cause of action and if 


there is difference the subsequent suit will not be barred by 


Section 11 of C.P.C.  


 


22. Since here, the cause of action, is arising because of 


the subsequent sale deed, it would be altogether a different 


issue as per the language used under Section 11 of the Code 


of Civil Procedure. Hence, the essential ingredients for 


applicability of Section 11 of CPC are:- 


(i)  That the matter must be directly and substantially in 


issue in the former suit and that in the later suit, which 


could not be a case herein, because here, it was a sale deed, 


which was a subject matter of scrutiny, where the 


determination as already observed by this Court earlier, was 
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about the title of the plaintiff/respondent, which was 


decided in the earlier suit, would only be a question which 


would be incidental to be decided by the Court while 


scrutinizing the deed of conveyance, executed subsequently 


which had gave a fresh cause of action in the light of the 


observations made by the Hon’ble Apex Court in para 12 of 


the judgement of Alka Gupta (Supra).  


 


(ii) A prior suit though despite of the fact, that it should be 


between the same set of parties or a person claiming under 


them but still merely because it is the same set of parties, 


who are litigating in the subsequent suit, who were 


commonly the parties in the earlier proceedings too in 


relation to the property, which was commonly placed in the 


two proceedings, the property or the parties would not be 


the exclusively debarring an institution of the subsequent 


suit, where the issue as per the principles already dealt with 


above by this Court where the term “issue” has been 


decided. The “issue” herein will always denote to a 


subsequent “cause of action”. Hence, in that view of the 


matter, since the subsequent suit was arising on account of 


a fresh cause of action, which has accrued on account of 


execution of the subsequent sale deed, the bar of Section 


11, as it has been sought to be attracted by the learned 


Senior Counsel for the defendant/revisionist, would not be 


applicable, because the issue would still be left open to be 


decided by the Court about the effect of earlier decree, only 
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after framing of an appropriate issue as to what bearing the 


earlier decree, which was rendered in Suit No. 41 of 1992, 


would have while the plaintiff/respondent puts a challenge 


to the sale deed dated 22nd September 2016. 


 


23. If the impugned judgement is taken into consideration, 


the rationale, which has been applied by the Court, while 


rejecting the revisionist’s application under Section 11 and 


deciding issue Nos. are 8 and 9, pertaining to Section 11 and 


Order 7 Rule 11 for the reasons given in para 11 and 13, are 


absolutely justified, because this Court is of the considered 


view, that for the purposes of attracting Section 11, it would 


always be an “issue”, i.e. the “cause of action”, which will 


be of a prime consideration and not exclusively the parties 


to the suit or the subject matter, which was under litigation 


in a prior proceeding. Here, the cause of action, as it has 


already observed, is the subsequent sale deed, the bar of 


Section 11 or Order 7 Rule 11 of CPC, as sought to be 


attracted by formulation an issue Nos. 8 and 9, has been 


rightly answered against the revisionist herein. Hence, I do 


not find any merit in the revision. The revision is accordingly, 


dismissed.  
 


(Sharad Kumar Sharma, J.) 
20.07.2022 


Mahinder/ 
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Hon’ble Sharad Kumar Sharma, J (Oral) 


 


  Prior to dealing with the respective arguments which had 


been extended by the learned counsel for the parties to the present civil 


revision, which has been preferred under Section 25 of the Provincial 


Small Causes Courts Act, few facts, which are apparent on record in 


view of the findings, which are recorded in the impugned order dated 


08.12.2020, are required to be dealt with initially before dealing with 


the rival contentions, which has been argued by the learned counsel for 


the parties based on the interpretation given to the provisions contained 


under Order 15 Rule 5 of the CPC.  


 


2.  In fact, as a consequence of the institution of the 


proceedings under Section 15 of the Provincial Small Causes Courts 


Act, the issue which was agitated, was pertaining to as to what effect or 


bearing will the non compliance of the provisions of Order 15 Rule 5 


of the CPC, would have, for the purposes of striking of the defence in 


the instant case, which was only confined to be attracted for the 


purposes of determination of the rent, which the revisionist was 


otherwise supposed to pay in the light and spirit of the provisions 


contained under Order 15 Rule 5 of the CPC, because there are three 


apparent facts, which are not disputed by either of the parties to the 


present civil revision:- 


(1)  That the revisionist has vacated the premises and handed 


over the vacant possession. 


 (2) That there existed a relationship of landlord and tenant and 
 







 2 


 (3) That the very genesis of the creation of the tenancy by the 


lease deed dated 11.06.2018, is still a subject matter of the 


consideration in the pending civil proceedings before the Civil 


Judge, Senior Division. However, the third ground referred 


above may not hold this revision qua the argument which had 


been extended by the learned Counsels for the parties. 


 


3.  By the order impugned, which was rendered in SCC Suit 


No.39 of 2019, “Hamendra Kumar Agarwal and others Vs. V.B. 


Autosales”, the consequential effect of the order was that the 


revisionist defence, was struck of by attracting the provisions contained 


under Order 15 Rule 5 of the CPC. 


 


4.  To deal with the issue, a prior reference to the provisions 


contained under Order 15 Rule 5 of the CPC, becomes imminent to be 


considered, it needs no deliberation by this Court that the provisions 


contained under Order 15 Rule 5 of the CPC, has to be splited into two 


parts, in its consideration pertaining to the liability, which the tenant 


has to discharge on the institution of the proceedings for eviction.  


 


5.  The first part of it would be the remittance of an admitted 


rent which was then due to be paid on the first date of hearing, on the 


initiation of the proceedings. The second part would be that during the 


pendency of the proceedings of the SCC Suit, under Order 15 Rule 5, 


the tenant was supposed to ensure to continue to remit the admitted 


monthly rent, and in case of default of either of the conditions, the 


provisions contained under Order 15 Rule 5 of CPC of striking of the 


defence under Order 15 Rule 5 of the CPC, is to be attracted, but there 


is a rider attached to it under sub-rule (2) of Order 15 Rule 5 of the 


CPC, that before striking of the defence, under either of the two 


circumstances, that could have had been only when the Court 


considers, the representation submitted by the defendant/tenant, prior 


to the attracting the restrictions, which had been imposed by Order 15 


Rule 5 of the CPC, for striking of the defence.  
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6.  In the proceedings, which were held in SCC Suit No.39 of 


2019, was only now limited to be confined, to be considered qua the 


liability of the remittance of the monthly rent, which was claimed in 


the proceedings for the suit because it is an admitted case of the 


revisionist that the possession of the disputed tenement was already 


handed over, and it is on this question of fastening of the liability of 


payment of monthly rent, which was the subject matter of the 


consideration. In order to invoke Order 15 Rule 5 of the CPC, to be 


read with Section 151 of the CPC, as sought to be attracted by the 


respondents, they have filed an application to the said effect on 


10.10.2019, before the Judge, Small Causes Courts, and particularly, 


the pleadings which has been raised in paragraph  no.2, of the said 


application, it was qua attracting the first part of the embargos which 


were created by Order 15 Rule 5 of the CPC, for the purposes of 


striking of the defence due to the failure on part of the revisionist, of 


depositing of the rent on the first date of the hearing. In fact, the 


application, thus, submitted by the respondents didn’t raised any 


objection as such, qua the second part of the implications of Order 15 


Rule 5 of the CPC, which creates a liability on the tenant to continue to 


remit the admitted rent during the course of the pendency of the 


proceedings of the SCC Suit.  


 


7.  If the findings recorded, if it is taken into consideration, in 


fact the learned court was dealing with an application which was 


numbered as Paper No.20(ga), which was filed by the 


plaintiff/respondent, wherein, by filing the said application, he invoked 


the provisions contained under Order 15 Rule 5 of the CPC, qua its 


implication relating to the first part. The same was objected by the 


revisionist/tenant by filing an objection being Paper No.52(ga). 


 


8.  It has been argued by the learned counsel for the 


revisionist, that the objection which was preferred by him in the 


proceedings before the SCC Court, will constitute, as to be an objection 


as statutorily contemplated under sub-rule (2) of Rule 5 of Order 15 of 


the CPC, and for all practical purposes, it has to be treated as to be a 


representation, which was preferred as against the application of the 
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plaintiff/respondents, for striking of the defence due to non compliance 


of the provisions contained under Order 15 Rule 5 of the CPC. 


 


9.  Learned counsel for the revisionist/tenant submits, that the 


representation/objection, submitted by the revisionist by way of paper 


no.52(ga), in fact the same has not been considered. Hence, the 


impugned order under challenge suffers from the vices of the non 


compliance of the provisions contained under sub-rule (2) of Rule 5 of 


Order 15 of the CPC. 


 


10.  In answer to the argument as extended by the learned 


counsel for the revisionist/tenant, it has been argued by the learned 


counsel for the respondent/landlord, that in fact the argument, which 


have been extended by the revisionist counsel, is contrary to the 


findings, which has been recorded by the Judge, Small Causes Courts, 


in the impugned order, which was under challenge before this Court. 


He submits that its not that the provisions contained under sub-rule (2) 


of Rule 5 of Order 15 of the CPC, was not complied with for the reason 


being that, according to his contentions in the concluding part of the 


judgment of 08.12.2020, the learned Judge, Small Causes, did took into 


consideration, to the objection raised by the revisionist/tenant qua his 


liability for remittance of the rent, but an exception has been carved out 


by the revisionist/tenant that merely a reference of an objection, may 


not amount to be an adjudication in itself, until and unless, the Court 


records its finding qua the pleadings which has been raised by the 


defendant/revisionist in his objection, pertaining to the discharge of his 


liability for the purposes of remittance of rent under Order 15 Rule 5 of 


the CPC, for the purposes of attracting the embargo of striking of the 


defence.  


 


11.  Learned counsel for the revisionist/tenant in support of his 


contentions has first made reference to a judgment as reported in AIR 


1976 Allahabad 261, “Ladly Prasad Vs. Ram Shah Billa and 


others”, as decided by the Division Bench of the Allahabad High 


Court, and particularly, the learned counsel for the revisionist has 
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heavily relied upon, the contents of paragraph no.6, of the said 


judgment, which is extracted hereunder:- 


“6. Under Rule 5 the defendant is required to deposit 
the entire amount of rent or damages for use and 
occupation which is admitted by him to be due. If the 
whole or a part of the amount claimed by the plaintiff 
is admitted by the defendant in his written statement 
or during the examination under Order X, the law 
requires that be shall deposit the amount admitted to 
be due and thereafter throughout the continuance of 
the suit continue to deposit regularly the amount of 
monthly rent or compensation for use and occupation 
due at the rate admitted by him. If, however, the 
defendant does not admit that any amount is due to 
the plaintiff as rent or damages for use and 
occupation, he need not make any deposit. At this 
stage the court is not required to decide the questions 
whether any amount is really due and whether the 
lease has been validly terminated. The court cannot 
under this rule order or compel the defendant be 
deposit the amount claimed by the plaintiff and on the 
failure of the defendant to make the deposit as 
claimed by the plaintiff refuse to entertain any 
defence or strike off his defence. It is only when the 
defendant commits default in depositing the amount 
admitted by him to be due or in continuing to deposit 
regularly the amount of monthly rent or 
compensation for use and occupation due at the rate 
admitted by Mm that the court would be competent to 
refuse to entertain any defence or to strike off his 
defence. In case the court after considering the 
representation made by the defendant comes to the 
conclusion that the circumstances justify grant of 
further time on security being furnished for the 
amount, the court will be competent to do so. It is not 
obligatory on the court to refuse to entertain any 
defence or to strike off the defence in a case default is 
committed by the defendant in making the requisite 
deposits. In the present case the learned Munsif 
rightly came to the conclusion that looking to the 
nature of the case Rule 5 was attracted but on being 
satisfied that circumstances justified it, granted time 
to the defendants to make the deposit.” 


 


12.  He has submitted that if the ratio as it has been 


propounded by the judgment of the Division Bench of the Allahabad 


High Court, if that is taken into consideration, it has rather observed 


that if the defendant in a proceedings does not admit that any amount is 


due to be paid to the plaintiff/landlord as a rent or damages. In that 


eventuality, its none of the responsibility of the Court, at the stage of 
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considering the application under Order 15 Rule 5 of the CPC, and its 


representation filed to it, to decide the question as to whether any 


amount is really due to be paid or not, and hence he submits that in 


view of his objection, which he has filed before the court and which 


was not considered, it will not be an aspect which was at all required to 


be considered by the court, as to whether any admitted rent was 


actually due to be paid to him or not.    


 


13.  Learned counsel for the respondent/landlord on the 


contrary has drawn the distinction qua the ratio laid down in paragraph 


no.6, of the judgment of the Division Bench of the Allahabad High 


Court in the matters of Ladly Prasad (Supra), and in fact he has 


contended that the said ratio has been misconstrued by the 


revisionist/tenant, because in the concluding part of the judgment of the 


Division Bench of the Allahabad High Court, the distinction, which has 


been carved out, herein, is that the issue of determination of the 


implications of Order 15 Rule 5 of the CPC, will only come into play 


when the defendant/tenant commits a default in depositing the amount, 


which is admitted by him to be due to be paid, and particularly, the 


aspect also of continuing to deposit the rent regularly on the monthly 


basis and the compensation. In an eventuality, when there is a default 


in remittance of the monthly rent, which is the second part of Order 15 


Rule 5 of the CPC, when it is not complied with, the defence would be 


struck of attracting the provisions contained under Order 15 Rule 5 of 


the CPC. 


 


14.  Hence, the learned counsel for the respondent/landlord, 


submits, that the part of the judgment relied by the revisionist/tenant 


would be in relation to the implications of the first part of the Order 15 


Rule 5 of the CPC, which will not be attracted, herein, and rather the 


aspect involved herein is of continuance of the remittance of a rent on a 


monthly basis, which is the second part of Order 15 Rule 5 of the CPC, 


which has not been complied with. In that eventuality, the defence 


could be struck of, there cannot be any dispute as far as the ratio laid 


down in paragraph no.6, of the judgment of Division Bench of 


Allahabad High Court, is concerned.  
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15.  But in that eventuality, this Court will have to deal with 


the application, which was principally filed by the landlord/respondent 


for the purposes of invoking the provisions of Order 15 Rule 5, and as 


it has been argued by the learned counsel for the revisionist, that the 


distinction drawn by the respondent/landlord’s counsel with regards to 


the observations which had been made in paragraph no.6, of the 


Division Bench judgment, in the matters of Ladly Prasad (Supra). it 


will not apply, because the revisionist/landlord has only attracted the 


implications of Order 15 Rule 5 qua its part 1, and not in relation to 


part 2, which is being sought to be distinguished by the respondents 


counsel while making a reference to the subsequent part of the 


observations made in paragraph no.6, of the judgment.  


 


16.  I am in agreement with the argument which has been 


extended by the learned counsel for the revisionist/tenant because the 


court concerned, when it is dealing with an application where a 


landlord has attracted the provisions of Order 15 Rule 5 of the CPC, by 


only attracting its first part for depositing the admitted rent on the first 


date of hearing, it quite obviously by its rational implications, it 


eliminates the consideration of the restrictions imposed by the second 


part of depositing the monthly rent, due to be paid as envisaged by the 


provisions contained under Order 15 Rule 5 of the CPC. 


 


17.  Hence, the implications of the application which was 


submitted by the respondent/landlord dated 10.10.2019, could not be 


expanded, in its application and consideration to bring the case within 


the ambit of the second part of the provisions contained under Order 15 


Rule 5 of the CPC, because as per the judgment of the Division Bench 


reported in 1976 Allahabad 261, “Ladly Prasad Vs. Ram Shah Billa 


and others”, paragraph no.6, of the said judgment, was altogether 


dealing with the different set of circumstances with regards to the 


implications of both the parts of the provisions of Order 15 Rule 5 of 


CPC, and hence, the distinction, which has been sought to be carved 


out by the learned counsel for the respondent/landlord while referring 


to the concluding part of paragraph no.6, of the judgment, of depositing 
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the monthly rent will not be attracted in the instant case, because it was 


not a case which was at all developed and argued by the counsel for the 


respondent/landlord before the court below.  


 


18.  Learned counsel for the revisionist/tenant has made a 


reference to yet another judgment of the Hon’ble Apex Court, as 


reported in 1981 (7) ALR 556, “Bimal Chand Jain  Vs. Gopal 


Agarwal” and in this case too, he has referred to paragraph no.6, of the 


judgment, which yet again, had almost reiterated the same principles, 


that on a comprehensive understanding of the provisions contained 


under Order 15 Rule 5 of CPC, the obligation of the defendant/tenant 


to deposit the rent on the first date of the hearing is entirely a different 


amount, which is admitted by the defendant/tenant, which is to be 


deposited, and the second part of the provision with regards to the 


remittance of the regular monthly rent during the pendency of the 


proceedings is altogether a different prospective, which was considered 


in paragraph no.6, of the judgment. The Hon’ble Apex Court in 


paragraph no.6, which is extracted hereunder:- 


“6. It seems to us on a comprehensive 
understanding of Rule 5 of Order XV that the 
true construction of the Rule should be thus. 
Sub-rule (1) obliges the defendant to deposit, at 
or before the first hearing of the suit, the entire 
amount admitted by him to be due together with 
interest thereon at the rate of nine per cent per 
annum and further, whether or not he admits any 
amount to be due, to deposit regularly 
throughout the continuation of the suit the 
monthly amount due within a week from the date 
of its accrual. In the event of any default in 
making any deposit, "the court may subject to 
the provisions of Sub-rule (2) strike off his 
defence". We shall presently come to what this 
means. Sub-rule (2) obliges the court, before 
making an order for striking off the defence to 
consider any representation made by the 
defendant in that behalf. In other words, the 
defendant has been vested with a statutory right 
to make a representation to the court against his 
defence being struck off. If a representation is 
made the court must consider it on its merits, and 
then decide whether the defence should or 
should not be struck off. This is a right expressly 
vested in the defendant and enables him to show 
by bringing material on the record that he has not 
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been guilty of the default alleged or if the default 
has occurred, there is good reason for it. Now, it 
is not impossible that the record may contain 
such material already. In that event, can it be 
said that Sub-rule (1) obliges the court to strike 
off the defence? We must remember that an 
order under Sub-rule (1) striking off the defence 
is in the nature of a penalty. A serious 
responsibility rests on the court in the matter and 
the power is not to be exercised mechanically. 
There is a reserve of discretion vested in the 
court entitling it not to strike off the defence if 
on the facts and circumstances already existing 
on the record it finds good reason for not doing 
so. It will always be a matter for the judgment of 
the court to decide whether on the material 
before it, notwithstanding the absence of a 
representation under Sub-rule (2), the defence 
should or should not be struck off. The word 
"may" in Sub-rule (1) merely vests power in the 
court to strike off the defence. It does not oblige 
it to do so in every case of default. To that 
extent, we are unable to agree with the view 
taken by the High Court in Puran Chand (supra). 
We are of opinion that the High Court has placed 
an unduly narrow construction on the provisions 
of Clause (1) of Rule 5 of Order XV. 


 


19.  It had rather observed that striking of the defence, should 


be derived for the purposes only when it is impermissible to record any 


specific finding based on the material placed on record with regards to 


the default committed, and the nature of the default committed, and 


which is a right expressly vested with the defendant/landlord, which is 


required to be established by evidence and facts by the 


plaintiff/landlord while filing his application under Order 15 Rule 5 of 


the CPC, to enable the Court to arrive at a logical conclusion as to 


whether the application falls to be under the first part of the Order 15 


Rule 5 of the CPC, or under the second part of Order 15 Rule 5 of the 


CPC.  


    


20.  The Hon’ble Apex Court in paragraph no.6, of the 


judgment of Bimal Chand Jain, it had observed that striking of the 


defence, in either of the circumstances, which already exists on the 


record it has had to be based upon a sound reasoning, and the 


circumstances which would be in consonance to the factual 
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consideration required, consideration in each case. It has observed that 


it is rather a matter of a judgment of a court to decide, whether based 


on the materials, which has been placed on record before it, whether at 


all the defence is required to be struck of, and that too the striking of 


the defence, which has got a wider implications over the rights of the 


defendant/tenant to raise his defence in the proceedings against him, 


which should be sparingly used and if at all, it is required to be used, 


then there has to be an objective consideration of the 


representation/objection, which is statutorily contemplated under sub-


rule (2) of Rule 5 of Order 15 of CPC.  


 


21.  Since in the instant case only a passing remark has been 


made by the learned SCC court, while passing the impugned order, and 


that too without making any observations, as to what implications 


would the finding have for the purposes of striking of a defence, the 


decision taken by the Judge SCC, would be in derogation to the 


legislative intent of the provisions contained under sub-rule (2) of Rule 


5 of Order 15 of the CPC.  


 


22.  Learned counsel for the revisionist/tenant has made a 


reference to yet another judgment of the Division Bench of the 


Allahabad High Court in the matters of “Kunwar Baldevji Vs. XIth 


Additional District Judge, Bulandshahr and others”, in fact the 


learned counsel for the revisionist/tenant has made a reference to 


paragraph  no.12, of the judgment relied by him, but the conclusion, 


which has been arrived at by the Division Bench of the Allahabad High 


Court, and as per the ratio laid down in paragraph no.12, the reference 


of which has been made, it was pertaining to the question of 


interpretation which was to be given to the statutory provisions, qua the 


question which was formulated to be placed before the Larger Bench to 


be considered, as it has been observed in paragraph no.2, of the 


judgment, which is extracted hereunder:- 


“2. Above Writ petitions have been listed, before 
us on a reference made by a learned Single Judge. 
Referring order dated September 10, 2002 is 
extracted: 
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 “I have heard the learned counsel for both 
 sides.  


Order 15, Rule 5 CPC as added in U.P. 
requires that the tenant/defendant should 
deposit the arrears of rent which is admitted 
by him to be due with interest at the first 
hearing. He should also deposit future rent 
month to month during the pendency of the 
suit. Failing such deposit the defence in the 
suit is liable to be struck off. 


 
 In this particular case, the tenant/petitioner in his 
written statement has denied the relationship of the 
landlord and tenant, and therefore obviously no 
rent could be said to be admittedly due. He did not 
deposit any amount towards rent. His defence was 
struck off on the finding that relationship of the 
landlord and tenant exited. 
 
 Learned counsel for the petitioner relies upon the 
clear words of Order 15 Rule 5 as interpreted by a 
decision of this Court in the case of Rakesh and 
Company v. Heera Lal 2001 (44) ALR 804 for the 
proposition that only such amount is liable to be 
deposited which is admitted to be due. 
 
On the contrary, learned counsel for the 
respondents, Sri R.B. Singhal submits that words 
"rent admitted by the tenant to be due" used in 
Order 15, Rule 5 CPC should be interpreted to 
mean "rent found by the Court to be due although 
not admitted fry the tenant to be due". 
 


 Prima facie the Rules of interpretation of 
statutes do not permit of doing such violence to 
the words of the statute, as to make their 
meaning just reverse or what the language 
suggests. Exceptions may be possible (a) where the 
language used in a statute is ambiguous or capable 
of two interpretations, or (b) where but for such 
interpretation absurdity or serious anomaly would 
result. 
 


 However, learned counsel for the respondents 
relies upon certain single judge decisions in support 
of his contention. The decisions are as follows: 
(i) Jai Chand Gangwar v. IIIrd A.D.J., 1995 (25) 
ALR 14. 
(ii) Guru Charan Lal v. IIIrd A.D.J., 1984 (2) ARC 
144. 
(iii) Kishan Lal v. 1st A.D.J., 1983 (2) ARC 453. 
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(iv) Thakur Prasad v. Guru Prasad 
MANU/UP/0311/1979 : 1979 (5) ALR 221. 
 


Of the above the case of Guru Charan Lal and the 
case of Kishan Lal do not deal with the issue 
directly. The other two cases namely Jai Chand 
Gangwar and Thakur Prasad do support the 
respondent. However, the only reason that can be 
spelt out in support of the conclusion or 
interpretation of Order 15, Rule 5, appears to be the 
anxiety on part of the learned Judges that the tenant 
may not deny the liability to pay rent and drag on 
the proceedings of the suit. Now liability under 
Order 15, Rule 5 is of two kinds (1) firstly 
regarding arrears of rent and (2) secondly 
regarding the current rent. Both these can be 
avoided only by denial of the landlord's title, 
which is highly risky for any tenant as it gives 
another ground for eviction. Besides as stated 
above the languages of the statutory provision does 
not permit of the interpretation. And none of the 
two decisions aforesaid have considered the said 
language while giving the interpretation. To any 
mind the aforesaid anxiety would not be sufficient 
justification on part of the Court to adopt as 
interpretation which is just reverse of the statutory 
language. In the; circumstances being unable to 
agree with the decision in the two cases of Jai 
Chand Gangwar and Thakur Prasad, I refer the 
following question for consideration by a larger 
Bench- 
“Whether the defence, can be struck of under 
Order 15, Rule 5 CPC for non-deposit of rent 
which is not admitted to be due despite the 
express words to the contrary in that statutory 
provision? 
 Let the papers of this case be placed before the 
Hon'ble the Chief Justice for appropriate orders.  
Further proceedings in SCC Suit No. 2 of 2002 will 
remain stayed till further orders.” 


 


23.  The observation made in paragraph no.12, which has been 


relied by the learned counsel for the revisionist may not have any basic 


relevance for the purposes of deciding the present case, because the 


question which was sought to be answered by the Division Bench, was 


pertaining to depositing of an admitted rent on the first date of hearing, 


which is and was not an issue under consideration in the instant case, 


when the impugned order was passed, and hence an inference which 


was drawn, therein, in paragraph no.12, of the judgment, relied by the 
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learned counsel for the revisionist, may not be having any bearing as 


such as far as the present case is concerned.   


 


24.  Learned counsel for the revisionist/tenant has also made a 


reference to yet another judgment rendered by the coordinate Bench of 


this Court in the Civil Revision No.60 of 2015, “Nattha Singh Vs. Raj 


Kumar”, whereby the judgment a bunch of civil revisions, have been 


decided under Section 25 of the Code of Civil Procedure, considering 


its implications, with regards to the aspect of striking of a defence by 


the impugned order, which was a subject matter of challenge in the said 


case.  


 


25.  The coordinate Bench based upon the principles laid down 


by the various judgments, thereto, including the judgment of Haider 


Abbas Vs. Additional District Judge, 2006 (24) LCD 452, as well as 


Atma Ram Vs. Shakuntala Rani, (2005), 7 SCC 211, has recorded its 


findings in paragraph no.15, as to under what circumstances, the 


defence could be struck of, as it has a vital adverse bearing over the 


rights of the defendant in the suit, where he or she is rendered 


incapacitated to put his defence, in a proceedings drawn against him.   


 


26.  Even in this judgment too, the observations which has 


been made was with regards to the first part of the Order 15 Rule 5 of 


the CPC, and not with regards to the second part of the Order 15 Rule 5 


of the CPC, which has been sought to be argued by the learned counsel 


for the parties to the present civil revision. Paragraph nos.13 and 14, of 


the judgment of the coordinate Bench, as rendered in the matters of 


Nattha Singh (judgment) is extracted hereunder:- 


“13. Rule 5 of Order 15 C.P.C. was enacted by the U.P. Civil 
Laws (Amendment) Act 1972. It provided that unless the 
defendant deposited the admitted rent or compensation at 
or before the first hearing of the suit and also deposited the 
monthly rent regularly, his defence was liable to be struck 
off. There was a further provision entitling a defendant to 
make a representation and obtain further time to make the 
deposit. The Rule was repealed by U.P. Act No. 57 of 1976 
and was re-enacted as follows:  
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"Striking off defence an failure to deposit 
admitted rent, etc.-(1) In any suit by a lessor for the 
eviction of a lessee after the determination of his lease 
and for the recovery from him of rent or compensation 
for use and occupation, the defendant shall, at or before 
the first hearing of the suit, deposit the entire amount 
admitted by him to be due together with interest thereon 
at the rate of nine per cent per annum and whether or 
not he admits any amount to be due, he shall throughout 
the continuation of the suit deposit the monthly amount 
due within a week from the date of its accrual and in the 
event of any default in making the deposit of the entire 
amount admitted by him to be due or the monthly 
amount due as aforesaid the court may subject to the 
provisions of sub-rule (2) strike off his defence.  


  Explanation 1 ... ... ... 
   Explanation 2 ... ... ...  
  Explanation 3 ... ... ... 


(2) Before making an order for striking off defence, 
the court may consider any representation made by 
the defendant in that behalf provided such 
representation is made within ten days of the first 
hearing or of the expiry of the week referred to in 
sub-section (1) as the case may be. (3) The amount 
deposited under this rule may at any time be withdrawn 
by the plaintiff; Provided that such withdrawal shall not 
have the effect of prejudicing any claim by the plaintiff 
disputing the correctness of the amount deposited; 
Provided further that if the amount deposited includes 
any sums claimed by the depositor to be deductable on 
any account the court may require the plaintiff to furnish 
security for such sum before he is allowed to withdraw 
the same". 


 
14. Three Judges Bench of Hon’ble Supreme Court in 
Bimal Chand Jain’s case (supra) has held as follows:  


“6. It seems to us on a comprehensive 
understanding of Rule 5 of Order XV that the true 
construction of the Rule should be thus. Sub-rule 
(1) obliges the defendant to deposit, at or before 
the first hearing of the suit, the entire amount 
admitted by him to be due together with interest 
thereon at the rate of nine per cent per annum and 
further, whether or not he admits any amount to 
be due, to deposit regularly throughout the 
continuation of the suit the monthly amount due 
within a week from the date of its accrual. In the 
event of any default in making any deposit, "the 
court may subject to the provisions of sub-rule (2) 
strike off his defence". We shall presently come 
to what this means. Sub-rule (2) obliges the court, 
before making an order for striking off the 
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defence to consider any representation made by 
the defendant in that behalf. In other words, the 
defendant has been vested with a statutory right to 
make a representation to the court against his 
defence being struck off. If a representation is 
made the court must consider it on its merits, and 
then decide whether the defence should or should 
not be struck off. This is a right expressly vested 
in the defendant and enables him to show by 
bringing material on the record that he has not 
been guilty of the default alleged or if the default 
has occurred, there is good reason for it. Now, it 
is not impossible that the record may contain such 
material already. In that event, can it be said that 
sub-rule (1) obliges the court to strike off the 
defence? We must remember that an order under 
sub-rule (1) striking off the defence is in the 
nature of a penalty. A serious responsibility rests 
on the court in the matter and the power is not to 
be exercised mechanically. There is a reserve of 
discretion vested in the court entitling it not to 
strike off the defence if on the facts and 
circumstances already existing on the record it 
finds good reason for not doing so. It will always 
be a matter for the judgment of the court to decide 
whether on the material before it, notwithstanding 
the absence of a representation under sub-rule (2), 
the defence should or should not be struck off. 
The word "may" in sub-rule (1) merely vests 
power in the court to strike off the defence. It 
does not oblige it to do so in every case of 
default. To that extent, we are unable to agree 
with the view taken by the High Court in Puran 
Chand vs. Pravin Gupta, (civil revision no.356 of 
1978 dated 30.10.1980 by Allahabad High 
Court). We are of opinion that the High Court has 
placed an unduly narrow construction on the 
provisions of clause (1) of Rule 5 of Order XV.” 


 


27.  Learned counsel for the respondent/landlord has referred 


to the judgment as reported in 1987 (Supp) Supreme Court Cases 527, 


“Anandi Devi Vs. Om Prakash”, and particularly, he has referred to as 


to what scope and interpretation has to be assigned qua the ratio which 


has been referred to in the matters of Bimal Chand Jain, and he has 


referred to paragraph no.7, of the said judgment, which is extracted 


hereunder:- 


“The scope of this Rule was considered by this Court in Bimal 


Chand case. It was held: (SCC pp. 488-89, para 6) 
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“6. It seems to us on a comprehensive 
understanding of Rule 5 of Order XV that the 
true construction of the Rule should be thus. 
Sub-rule (1) obliges the defendant to deposit, at 
or before the first hearing of the suit, the entire 
amount admitted by him to be due together with 
interest thereon at the rate of nine per cent per 
annum and further, whether or not he admits any 
amount to be due, to deposit regularly 
throughout the continuation of the suit the 
monthly amount due within a week from the date 
of its accrual. In the event of any default in 
making any deposit, "the court may subject to 
the provisions of Sub-rule (2) strike off his 
defence". We shall presently come to what this 
means. Sub-rule (2) obliges the court, before 
making an order for striking off the defence 
to consider any representation made by the 
defendant in that behalf. In other words, the 
defendant has been vested with a statutory 
right to make a representation to the court 
against his defence being struck off. If a 
representation is made the court must 
consider it on its merits, and then decide 
whether the defence should or should not be 
struck off. This is a right expressly vested in the 
defendant and enables him to show by bringing 
material on the record that he has not been guilty 
of the default alleged or if the default has 
occurred, there is good reason for it. Now, it is 
not impossible that the record may contain such 
material already. In that event, can it be said that 
Sub-rule (1) obliges the court to strike off the 
defence? We must remember that an order 
under Sub-rule (1) striking off the defence is 
in the nature of a penalty. A serious 
responsibility rests on the court in the matter 
and the power is not to be exercised 
mechanically. There is a reserve of discretion 
vested in the court entitling it not to strike off the 
defence if on the facts and circumstances already 
existing on the record it finds good reason for 
not doing so. It will always be a matter for the 
judgment of the court to decide whether on the 
material before it, notwithstanding the absence 
of a representation under Sub-rule (2), the 
defence should or should not be struck off. The 
word "may" in Sub-rule (1) merely vests power 
in the court to strike off the defence. It does not 
oblige it to do so in every case of default. To that 
extent, we are unable to agree with the view 
taken by the High Court in Puran Chand 
(supra).”  
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28.  In fact, if the ratio laid down by the Bimal Chand’s Jain 


judgment (Supra), as already dealt with above, is taken into 


consideration in relation to its finding recorded in paragraph no.6, for 


the purposes of striking of a defence is taken into consideration, this 


Court is of the view that it would not a finding relating to the second 


part of Order 15 Rule 5, which has been sought to be argued with 


regards to the aspect of continuance of the remittance of monthly rent 


regularly during the pendency of the proceedings, and hence the 


implications which has been drawn as per the findings recorded may 


not be attracted and that too in the light of the observations as it has 


been made in paragraph no.9, of the judgment, as to what effect would 


it have if the decision on the representation, which is statutorily 


contemplated under Order 15 Rule 5 of the CPC, is not taken into 


consideration, qua the pleadings which has been raised in an 


application filed by the tenant under Order 15 Rule 5 of the CPC. 


 


29.  In that eventuality, the ratio of Anandi Devi, which has 


been sought to be impressed upon in the light of the observations made 


in paragraph no.7, to be read in relation to paragraph no.9, is just in 


contravention to the stand which had been taken by the landlord before 


the court below, when he filed an application for attracting Order 15 


Rule 5, by attracting the first part, which has been argued otherwise, 


has to be a case falling within the domain of the consideration of the 


second part of the Order 15 Rule 5 of the CPC, for non remittance of 


the rent regularly, on monthly basis as contemplated, therein. Hence, 


this judgment is of no avail even if it is read in the context of ratio laid 


down by the Allahabad High Court, in the judgment reported in 2008 


(71) ALR 588, “Roshni Cold Storage Pvt. Ltd, Vs. 1st Additional 


District Judge, Bareilly and others”, which has been heavily relied 


by the learned counsel for the respondent/landlord, particularly, while 


making reference to paragraph no.12, of the judgment, as to what 


implications would it have, when the first part of Order 15 Rule 5, 


when it deals with the depositing of the admitted rent on the first date 


of hearing qua its anomaly for non remittance of the monthly rent due 


to be paid, as observed in paragraph no.12, of the judgment, which is 


extracted hereunder:- 
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“12. It is, therefore, clear that Order XV Rule 5 
CPC is in two parts. The first part deals with the 
deposit of the "amount admitted by him to be 
due" while the second part deals with the 
"monthly amount due" whether or not the tenant 
admits any amount to be due. Thus, in a case 
where the defendant denies the existence of 
landlord and tenant relationship, he may not be 
required to deposit the amount admitted to be due 
at or before the first hearing of the suit but he 
would still be required to deposit the "monthly 
amount due" within a week from the date of its 
accrual throughout the continuation of the suit 
because such deposit has to be made whether or 
not he admits any amount to be due.” 


 


30.  Even if the finding which has been recorded in paragraph 


no.20, which has been referred to, by the learned counsel for the 


respondent in support of his contentions, this Court is of the view that 


according to their own case, which has been argued by the learned 


counsel for the respondent, before the court below, the paragraph no.20 


of judgment, will have no implications or would not be of much 


relevance, as such, because the respondent/landlord’s own case was not 


under the second part as it was dealt in paragraph no.20, of the 


judgment. Hence, the ratio relied by learned counsel for the 


respondent/landlord, will not apply if it is strictly read in consonance to 


the contents of his application filed under Order 15 Rule 5 of the CPC.  


 


31.  In that eventuality, and for the reasons aforesaid, this 


Court is of the view that the landlord/respondent cannot take an 


advantage to argue the implications of Order 15 Rule 5 of the CPC, 


contrary to his own pleadings which has been raised in the application, 


when he has attempted to shift upon and bring his case on the basis of 


the first part of Order 15 Rule 5 of the CPC, due to inaction on the part 


of non depositing of the admitted rent on the first date of hearing. All 


the judgments, which has been referred to and relied by the 


respondents/landlord are in relation to the first part of the remittance of 


the admitted rent on first date of hearing. Hence, they will not be 


applicable in the present set of circumstances, which would be a case 
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contrary to the case, which was pleaded by the respondent/landlord in 


his application filed before the court below. 


 


32.  Besides this, this Court is of the view that when the statute 


has specifically provided a consideration of the objection submitted by 


way of representation in the light of the pleadings raised in the 


objection, may it be that a default is an aspect, which is admitted; the 


remittance of the rent may be an aspect which is admitted; but still 


while deciding the application under Order 15 Rule 5 of the CPC, 


which has been apparently filed under the second part of it, the court 


was bound up to deal with the objection, and its applicability qua the 


plea raised in the application filed by the respondent/landlord. 


 


33.  Having not done so, the impugned order of 18.12.2020, 


merely being based upon the premise, since the default has been 


admitted to have been committed by the tenant in the remittance of the 


rent as observed in the second last paragraph of the judgment 


impugned in question, that could have been suitably decided by the 


court, only subject to the consideration of the objection/representation 


raised by the revisionist/tenant under sub-rule (2) of Rule 5 Order 15 of 


the CPC. Since not having done so, and since no rationale has been 


applied by the court as to from, which prospective the application of 


the landlord was being required to be considered, that could have been 


better decided had the objection/representation was considered by the 


court. 


 


34.  Since this judgment impugned runs contrary to the very 


statutory intention of deciding the representation, prior to attracting 


Order 15 Rule 5 of the CPC, the impugned judgment dated 18.12.2020, 


cannot be sustained, the same is hereby quashed. The matter is remitted 


back to the learned Judge, SCC, to re-decide the application under 


Order 15 Rule 5 of the CPC, strictly in terms of the 


objection/representation raised in the application itself, and also subject 


to consideration of the objection raised by the revisionist/tenant in his 


objection filed before the court below on 10.08.2020.  
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35.  It is hope and trusted that the Judge, SCC, will consider 


and decide the application afresh, within a period of two months from 


the date of the production of a certified copy of this judgment. 


 


36.  Subject to the aforesaid observations, the civil revision 


stands allowed. The matter is remitted back to the learned Judge, SCC, 


for reconsideration of the application filed under second part of Order 


15 Rule 5 of C.P.C.  


    


                                                  (Sharad Kumar Sharma, J.) 
                                                                        06.07.2022     


                                       
NR/  
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Per: Sanjaya Kumar Mishra, J.    


1. The appellants Sunil Patwal and Anand Sharma 


has assailed the judgment of conviction and sentenced 


passed by the learned 1st Additional Sessions Judge, 


Haridwar, in Sessions Trial No. 87 of 2004, State vs. 
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Chataru @ Govind and others, dated 21.12.2013, 


whereby the appellants have been convicted under 


Sections 302, 364 and 201 read with Section 34 PC of 


the Indian Penal Code, 1860 (hereinafter referred to as 


‘the Penal Code’) and have been sentenced to  


imprisonment of life and to pay fine of Rs. 3000/-, 


each, in default of payment of fine, to undergo three 


months of simple imprisonment; rigorous 


imprisonment for ten years for the offence punishable 


under Section 364 IPC along with fine of Rs. 2000/- 


each and in default of payment of fine, two months 


simple imprisonment; and to undergo three years’ 


rigorous imprisonment for the offence punishable 


under Section 201 IPC along with fine of Rs. 1000/- 


each, in default of payment of fine amount, one 


month’s of additional simple imprisonment.  


2.  In total 5 accused persons were tried for the 


offence punishable under Sections 302, 364, 201 and 


147 of the Penal Code. Out of them, accused Chataru 


alias Govind, Vishal and Ajay Sharma alias Goli (in 


Sessions Trial No. 87 of 2004) were acquitted of the 


offences and the present appellants Sunil Patwal and 


Anand Sharma were convicted, as aforesaid.  


3.  The shorn of unnecessary details, the case of the 


prosecution is that on 09.03.2003 the complainant 


Ramesh Kumar presented an FIR before the Station 


House Officer, Police Station Kotwali, District 


Haridwar, inter alia, alleging that his son Soni alias 


Rajesh on 04.03.2003, at about 11:00 A.M. was taken 


away by Anil Kumar S/o Dori Lal reached to his house 
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for settling the outstanding amount of Rs. 10,000/- but 


since then his son has not returned home and his 


whereabouts are not known. He apprehended that his 


son has been abducted or has been killed, therefore, he 


prayed for investigation into the allegations made by 


him.  


4.  On the basis of such a report, a Criminal 


Case No. 73 of 2003 was registered under Section 364 


of the Penal Code and investigation took up the 


investigation of the case.  In the course of investigation, 


he examined the complainant and the other witnesses. 


In course of the investigation, he was further informed 


that on 10.03.2003, they found the dead body of the 


deceased floating in a river uhy /kkjk xaxk th Bksdj uEcj 10 


(Neel Dhara Ganga Ji Thokar No. 10) and he further 


prayed that the necessary action may be taken. 


Thereafter, the Investigating Officer recovered the dead 


body from the river, held inquest thereon and 


dispatched it for postmortem examination. 


5.  In the course of the investigation, he arrested 


some of the accused, made seizures of the material 


objects and on completion of the investigation 


submitted charge-sheet against the accused appellants 


and others for the aforesaid offences. The defence took 


the plea of simple denial. In order to prove its case, the 


prosecution examined eight wittiness and led it to 


evidence several documents as exhibits.   
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6.  PW2 Ramesh Kumar is the complainant of 


the case. He is also the father of the deceased. PW1 


Smt. Neetu, happens to be the wife of the deceased who 


has stated about the last seen of the accused Anil 


Kumar and the two appellants on 4th March, 2003 at 


about 11:00 A.M. PW4 Ram Awatar is the main witness 


on whose evidence the prosecution relied heavily.  He 


has been accepted as an eye-witness to the occurrence 


by the learned Trial Judge. He is also a witness to the 


recovery of the dead body of the deceased from the 


river. PW5 Preet Kamal is a witness of the Panchnama.  


Rests are the official witnesses. PW3 being the Doctor 


S.C.Srivastav, who conducted postmortem examination 


of the dead body of the deceased. PW7 Naresh Chandra 


Azad and PW8 Vijay Kumar are the two investigating 


Officers in this case.  


  The defence has not examined any witness or 


led any documents in evidence in order to establish its 


case.  


7.  Learned Trial Judge, taking into 


consideration, the nature of death of the deceased, 


which is stated to be due to drowning together with the 


evidence of PW1 Smt. Neetu, who had last seen the 


deceased in the company of the two appellants and the 


testimony of the alleged eye-witness PW4 Ram Awtar 


Verma, came to the conclusion that the prosecution 


has proved its case beyond the reasonable doubts and, 


therefore, proceeded to convict these two appellants for 


the offences, stated above.  
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8.  In assailing the conviction of the two 


appellants in the aforesaid case, Mr. Ramji Srivastav 


would submit that the judgement of the learned 


Additional Sessions Judge is erroneous on the ground 


that PW4, who was accepted as an eye-witness of the 


occurrence, is, at best, a chance-witness. He would 


further argue that the prosecution has not been able to 


explain his presence at the time of occurrence on 


04.03.2003 or at the time of recovery of the dead body 


i.e. on 09.03.2003. Emphatically, criticizing the 


evidence of PW4, the learned counsel appearing for the 


appellants would further submit that the co-incidence 


of PW4 remaining present at the time of alleging 


assault and witnessing the assault on the  deceased as 


well as at the time of recovery of the dead body from 


the river, appears to be unnatural. He would further 


submit that though he was presented as an eye-


witness of the prosecution, but curiously enough the 


Investigating Officer has not recorded his statement 


under Section 161 of the Code of Criminal Procedure, 


1973, (hereinafter referred as “the Code). Furthermore, 


the learned counsel stated that PW4 has not revealed 


about the incident between 6-10th of March, 2003, a 


fact, which he has admitted in the cross-examination. 


Learned counsel would further submit that though the 


prosecution presented the case that the deceased was 


assaulted by means of an iron rod (saria), no injury 


was found on the dead body of the deceased which 


could have been caused by a hard and blunt 


object/weapon and the death of the deceased was 
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caused by drowning. Therefore, Mr. Ramji Srivastav, 


learned counsel for the appellant would submit that 


judgement of conviction and the sentence awarded to 


the appellants, passed by the learned Additional 


Sessions Judge is based on improper appreciation of 


evidences available on record and, therefore, the Court 


ought to disbelieve the eye-witness, to allow the appeal 


by setting aside the conviction and acquit the 


appellants for the offences, mentioned above.  


9.  Mr. Amit Bhatt, learned Deputy Advocate 


General would submit that the last seen theory and 


narration of the eye-witnesses and the nature of the 


death of the deceased would prove that the deceased 


was assaulted by the appellants and Anil and he was 


thrown into the river Ganga. As a result of which, he 


died out of drowning and, therefore, the appeal is liable 


to be dismissed affirming the conviction of the 


appellants and the sentence awarded to them.   


10.  Be it stated by us, that Anil was granted bail 


during the course of trial and he absconded, and 


therefore, the case was split up against him.   In the 


course of trial, after examination of PW4, the learned 


Additional Sessions Judge also took the cognizance of 


the offence under Sections 302, 364, 201 and 34 of the 


Penal Code and also issued processes against one 


Sunita Chauhan vide order dated10.07.2008. However, 


this Court while allowing the Criminal Revision No. 144 


of 2008, on 31.07.2013 came to the conclusion that the 


learned Additional District and Sessions Judge 


committed error in issuing processes against said 
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Sunita Chauhan in exercise jurisdiction under Section 


319 of the Code. Then order passed by the learned 


Additional Sessions Judge, Haridwar, under Section 


319 of the Code was set aside by this Court.  


11.  Thus, it is apparent from the materials on 


record as well as the submissions made by the learned  


Counsel, the following evidences are forthcoming in 


this case and it is our duty to re-assess the evidence to 


find out whether the findings recorded by the learned 


Additional Sessions Judge are sustainable or not.  The 


facts/evidences are stated herein below: 


(i)  The nature of the death of the deceased.  


(ii)   Last seen of the deceased in the company of the 
absconding accused Anil and the present two 
appellants  


(iii) The narration of the eye-witness PW4, who is 
stated to be a chance witness. 


12.  Taking of these components of evidence, one 


by one, first, it is to be seen whether the prosecution 


has proved that the deceased suffered a death which 


should be termed as homicide. PW3 Doctor S. C. 


Srivastava has conducted postmortem examination on 


the dead body of the deceased. He has stated on oath 


that on 11.03.2003, he was posted as Medical Officer 


in the District Heard Quarter Hospital, Haridwar. On 


that date at about 10:30 A.M., he conducted the 


postmortem examination of the dead body of Rajesh 


being identified by CP 633 Hoshiyar Singh and CP 109 


Vijendra Singh. At the time of postmortem 
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examination, he found the dead body to be in a 


decomposed state. He found the following injuries: 


(i)    [kqlZV fy, uhyxw fu”kku 7 lseh xq.kk 5 lseh] lwtu lfgr 10 lseh xq.kk 


8 lseh] ekFks o flj ds nkfguh rjQ nkfguh HkkSa ls 5 lseh- mijA  


(ii)    [kqlZV fy, uhyw lwtu lfgr 4 lseh- xq.kk 2 lseh- psgjs ds nkfguh rjQ] 


nk;ha vka[k ls 1 lseh uhpsA  


(iii) dbZ [kqlZV fy, uhyxw 11 lseh xq.kk 9 lseh- ds {ks=Qy esa psgjs ds 


nkfguh rjQA  


  Stating in English, it is seen that the Doctor 


on post-mortem examination found the abrasion and 


swelling on the right side head and on the face on the 


right side. On internal examination, he found blood 


clotting and hemorrhage in the brain. Both the lungs 


were swelling, hemorrhaging and full of water. He 


found one liter of semi-digested food in the stomach.  


Stomach was filled with water. At the time of post-


mortem examination, the Doctor opined that the 


deceased died due to throwing resulting in asphyxia.  


He further stipulated the time of death to be 3 to 5 


days prior to the postmortem examination. In the 


cross-examination, he has stated that the injuries on 


the body of the deceased could be possible by fall on 


stone. He also admitted that death could have been 


between 5 to 7 days before.  


13.  Thus, on analysis of the evidence of Doctor 


reveals that the death of the deceased was caused due 


to drowning. The injuries found on the dead body of the 







 9  


deceased could have been caused by fall on stony 


surface. No injury which could have been caused by 


hard and blunt object was found on the dead body of 


the deceased. The Doctor has not stated definitely that 


the death of the deceased was homicidal in nature. 


Thus, the finding regarding the death of the deceased 


that is to say whether it was homicidal or not, shall 


depend upon the other evidences available on record 


and the Doctor’s evidence itself is not enough to come 


to the conclusion that the death of the deceased 


definitely was homicidal.  


14.  Coming to the second component of the 


evidence, it is seen that the statement of PW1 is much 


relevant. She happens to be wife of the deceased. She 


has stated on oath that on 4th March, 2003, the 


absconding accused Anil came to their house and 


called her husband. She further stated that Anil had 


kept Rs. 10,000/- belonging to her husband and was 


not returning the same. Her husband had asked Anil to 


return the same on many occasions, but he was not 


paying any heed to him. On the relevant date, Anil 


came to her husband and told that he will settle the 


account and, therefore, her husband went with him.  


At that time, the witness was standing near the 


deceased. She also saw two other boys were standing 


accompanying Anil. She has identified those two 


persons as Sunil Patwal and Anand Sharma, i.e., the 


two appellants before us. She has further stated that 


she saw three accused persons taking away her 


husband. She has further stated that her husband did 


not come back. Thereafter, they look for him but they 
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could not find any clue and suspected that the 


appellants and Anil could have committed his murder. 


Besides three persons, two other persons were standing 


beside, their names are Vishal and Goli, who have 


since been acquitted by the learned Trial Court. In the 


cross-examination, she has stated that she went to 


Police on 5th March, 2003. Sunil Patwal and Anand did 


not come inside their house. They were standing about 


3 feet away on the Chowk. She has admitted in the 


cross-examination that the statement she has given in 


the examination-in-chief to the effect that at that time 


she was standing near her husband and she saw the 


three accused persons taking away her husband, was 


stated by her for the first time in the Court. She has 


stated for the first time, she stated so, in the court after 


taking the legal advice. Thus, it is clear that this 


witness has stated about the incident that deceased 


came in the company of Anil and other two persons 


(appellants herein) on 4th March, 2003 and that too she 


has not stated about this incident so specifically before 


the Investigating Officer and that she has stated so for 


the first time in the court after taking the legal advice. 


Thus, it will be unsafe to rely on the evidence of this 


witness only to come to the conclusion that the 


appellants were definitely seen in the company of the 


deceased for the last time on 04.03.2003.   


15.  It is trite that whenever the prosecution relies 


upon the evidence regarding the last scene of the 


deceased, the Court trying or the Appellate court 


should rely upon such statements only when the time 


gap between ‘the last seen together’ of the deceased 
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and the accused and the discovery of the dead body is 


so small that there was no possibility of any other 


person committing the crime in the interregnum. In 


this connection, we take note of the following 


precedents enunciated by the Hon’ble Supreme Court:  


16.  In the case of Ramreddy Rajeshkhanna 


Redddy Khanna and others vs. State of M.P., (2006) 34 


SCC 172, wherein the Hon’ble Supreme Court has held 


that the last seen theory come into play where the time 


gap between the point of time when the accused and 


the deceased were last seen alive and the deceased is 


found that he is so small that the possibility of any 


other person, other than the accused being the author 


of the crime, becomes impossible. The Hon’ble Supreme 


Court has further held that even in such a case, the 


Court should look for some corroboration. 


17.  In the case of State of Uttar Pradesh vs. 


Satish, (2005) SCC 114, the Hon’ble Supreme Court 


has held that the last seen theory comes into play 


where the time-gap between the point of time when the 


accused and the deceased were seen last alive and 


when the deceased is found dead is so small that 


possibility of any person other than the accused being 


the author of the crime becomes impossible. It would 


be difficult in some cases to positively establish that 


the deceased was last seen with the accused when 


there is a long gap and possibility of other persons 


coming in between exists. The Hon’ble Supreme Court 


further held that in the absence of any other positive 


evidence to conclude that the accused and the 
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deceased were last seen together, it would be 


hazardous to come to a conclusion of guilt in those 


cases. Similar, in the case of Bodhraj alias Bodha and 


others vs. State of Jammu and Kahsmir, (2002) SCC 45, 


the principles stated in the preceding paragraphs were 


reiterated.  


18.  Thus, it is clear that basing only on the piece 


of evidence of PW1 a conviction cannot be recorded. 


However, if there is other corroborative piece of 


evidence then the last seen theory as propounded by 


the prosecution may be taken as the circumstance, 


which is not explained by the defence, can be said to be 


incriminating against the appellants and further this 


Court has to examine the evidence of PW4, who is 


presented to be an eye-witness in this case.  


19.  PW4 Ram Avtar Verma has stated on oath 


that on 04.03.2003 that he was to attend some work in 


the Shiv Lok Colony. When he was passing through the 


colony he heard from the rooftop of the building 


situated therein the shout gk;&gk; ‘Haye Haye’. Hearing 


such sound, he climbed stairs and found that three 


persons, namely, Anand Sharma, Sunil Patwal and Anil 


were severely assaulting a boy. At that time, a lady 


came out of the house whose name is, Sunita 


Chauhan. She handed over an iron-rod to Anand 


Sharma and told not to sphere the deceased and 


further directed that he should be killed and thrown in 


the river Ganga. As a result, the witness became 


frightened and came down from that house. After 


sometime, he came and sat under a tree. After 
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sometime, he saw that the injured was loaded in a 


Maheindra Jeep and was taken away from that place.  


20.  He has further stated on oath that he use to 


take stroll on the banks of river Ganga. On 10.03.2003, 


he was taking a stole on the bank of the river Ganga, 


he saw the dead body on the river bank. By looking at 


the dead body, he could know that the dead body 


belongs to the person who was assaulted by the two 


appellants and Anil on being instigated by the lady 


Sunita Chauhan. He further saw that father of the 


deceased was weeping near the dead body. The witness 


further stated that he consoled the deceased’s father 


and stated that he has seen the assault on his son. As 


a result of which, the said father of the deceased, who 


is examined as PW2 and is the complainant in this 


case, told the Inspector about the direct knowledge of 


the witness. The Inspector thereafter stated that he has 


to complete the Panchnama formality first and then he 


will listen to the witness. He further stated that his 


narration was not heard by the Inspector.   


21.  In the cross-examination, this witness has 


stated that he earns his livelihood by selling toys. On 


04.03.2003, by chance, he went to Shiv Lok colony 


alone to look out for a person who was working with 


him and was residing in Jhuggi Jhopri colony.  He 


further stated on oath that the name of servant was 


Anil son of Vishamber and that he told the witness that 


he was residing in the Shiv Lok colony, but he has not 


given the number of his house. He has further 


admitted that prior to that day, he had never visited in 
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the Shiv Lok colony and that the boy Anil son of 


Vishamber was working with him for the last 5 to 6 


years. He further stated that there were about 10-15 


houses and he could not state the number of house 


standing in the place of incident. He has also admitted 


that at that time on the road of Shiv Lok Colony about 


30 to 40 persons were walking. Some of them were on 


scooters. He admitted that the sound was coming out 


of a two story building.  At that time, nobody else was 


present except the witness. He also did not call 


anybody. He also told that after witnessing the incident 


in the Shiv Lok colony, he came back to his own house.  


He further stated that he became acquainted with 


Sunita Chauhan 5 to 6 months prior to the incident 


and that her husband was a Dhobi and there was a 


dispute between them. He denied that he had any 


knowledge regarding the dispute between Sunita 


Chauhan and some of his friends or that the cases 


were pending between them.  The witness also stated 


that he knows the location of the Police Station and the 


Office of the Commanding Office of the City Magistrate. 


In the cross-examination, he has further stated 


that he reached at the spot all on a sudden. He did not 


make any statement before the Investigating Officer. 


The witness also stated in his cross-examination that 


Shiv Lok Colony is situated about 4 kilometers away 


from his house and that the Police Officer did not cite 


him as witness in the Pancnama. A combined reading 


of statements of PW4 with that of PW2 reveals that 


PW4 Ram Awtar was in the crowed when the dead body 
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was lying in the river bank. PW 2 stated that on 


04.03.2003, the appellants and the absconder Anil 


Kumar were assaulting the deceased in that Shiv Lok 


colony. He has further stated that when the deceased 


became unconscious they carried him in a Zeep, 


wherein two other persons were present. He has also 


stated before the informant about the complicity of the 


woman Sunita Chauhan. In the cross-examination, he 


further stated that in his statement recorded under 


Section 161 of the Code, he has stated that Ram Autar 


had told him about the assault on his son.  


  In the cross-examination, PW6 Station House 


Officer, Jogendra Singh on oath has stated that neither 


the complainant nor the wife of the deceased, in their 


statements recorded under Section 161 of the Code 


revealed before him that Ram Autar S/o Virman Verma 


was present at the spot.  


22.  Thus, the major contradictions have been 


brought out by the defence in the statement of PW2, 


the complainant by the defence. PW2, the complainant 


has not stated about the presence of the sole eye 


witness PW4 at the time of occurrence in statement 


under Section 161 of the Code. PW 4 has stated that he 


is a social worker and also active in politics but did not 


report the matter to any of the authorities or the Police. 


Merely, because a person is a chance witness, his 


evidence cannot be disbelieved right from the 


beginning. However, the prosecution and the witness 


must explain and justify the presence of the witness at 


the spot at the relevant point of time.  
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23.   In the case of Rajesh Yadav and another vs. 


State of U.P., (2002) SCC online SC 150, while 


considering the value of a chance witness the Hon’ble 


Supreme Court held that a chance witness is one who 


happens to be present at the place of occurrence of an 


offence by chance, and therefore, not as a matter of 


course. In other words, the Hon’ble Court further held 


that he is not expected to be in the place. A person 


working on the street witnessing commission of an 


offence can be examined as star witness. Merely, 


because the witness presence to see the occurrence by 


chance, his testimony cannot be brushed aside, though 


a little more scrutiny may be required at times.   


24.  Thus, the evidence of a chance witness 


requires a very cautious and close scrutiny and a 


chance witness must adequately explain his presence 


at the time of occurrence. The deposition of a chance 


witness whose presence at the place and time of 


occurrence remains doubtful should be discarded. 


Conduct of the chance witness subsequent to incident 


may be taken into consideration particularly, as to 


whether he has informed anyone else in the village 


about the incident.  


In judging the evidence of this witness, we find 


that PW4 Ram Awtar stated that he went to Shiv Lok 


colony on 04.03.2003 to look for a servant Anil.  The 


said Anil was never examined by the prosecution in the 


court. So, it could not be verified whether the servant of 


this appellant was actually residing in the Shiv Lok 


colony or not. The conduct of the witness PW4 also 
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becomes suspect in view of the fact that after seeing 


the assault on the deceased by the three persons 


known to him added by a lady who handed over an 


iron-rod to absconding accused Anil, did not reveal it to 


anybody though 30-40 persons were moving through 


that street and he simply went back to his house and 


kept quite. He did not reveal it before anybody.  


After 6 days that followed, till the discovery of 


dead body i.e. on 10th March, 2003. He remained silent. 


His statement that he revealed it before the informant, 


i.e., P.W.2, who happens to be father of the deceased, 


at the time of recovery of the dead body of the deceased 


is also belied from the fact that PW2 himself had not 


stated before the Investigating Officer in his statement 


recorded under Section 161 of the Code that Ram 


Awtar revealed before him about the assault on the 


deceased by the appellant and others. The witness has 


not been cited as a witness to the Panchnama and most 


importantly though it was bought into the knowledge of 


the Inspector In-charge of the investigation that the 


witnesses had seen the occurrence and presenting a 


direct evidence regarding the same by the Investigating 


Agency, this is a fact not disputed by the PW4 himself, 


the Investigating Officer did not record his statement in 


course of the investigation.  


25.  Thus, on a conspectus and close scrutiny of 


the evidence of this chance witness, it appears that he 


cannot be held to be ‘a wholly reliable witness’. On the 


sole basis of his testimony, a conviction recorded by 
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the learned Additional Sessions Judge cannot be 


upheld.  


26.  Section 134 of the Indian Evidence Act 1872, 


(herein after referred to as “the Evidence Act”) provides 


that no particular number of witnesses is required to 


be examined to prove the fact. Thus, it is clear that 


even a single witness can be taken into consideration 


and the court can reach into a conclusion that the 


prosecution has proved its case beyond all the 


reasonable doubts. For ready reference, Section 134 of 


the Evidence Act is being quoted herein below: 


“134. Number of witnesses.—No particular number 


of witnesses shall in any case be required for the 


proof of any fact.” 


27.  It is, therefore, trite in the appreciation of the 


evidence that a single truthful witness may far 


outweigh way a thousand on untruthful witnesses. A 


Single eyewitness in order to rely upon must pass the 


test of reliability. We have consistently held that before 


proceeding to convict a person on the basis of a solitary 


eyewitness the Court must see the independent 


corroboration though not direct from the attending 


circumstances of the case. It is prudent and wise to 


test the evidence of a solitary eyewitness in the anvils 


of the objective circumstances appearing in that case.  


28.  In this case, in addition to lacuna pointed 


out by us in the preceding paragraphs, we also find 


that the evidence of the solitary eyewitness suffers from 







 19  


non-corroboration by the medical evidence. As 


discussed by us in the preceding paragraphs, the 


Doctor has opined that the injuries found on the dead 


body of the deceased were abrasion and bruises etc., 


which could have been caused by fall on a stony 


surface. In other words, the Doctor did not find any 


injury on the dead body of the deceased caused by a 


saria (iron rod), i.e., a hard and blunt object. Thus, 


testing of this witness as a solitary chance witness, we 


find enough reasons to take it with a pinch of salt and 


come to the conclusion that he cannot be held to be a 


‘wholly reliable witness’ on the basis of which a 


conviction recorded by the learned Additional Sessions 


Judge can be upheld.  Even if, we hold him to be a 


witness which is neither wholly reliable nor wholly un-


reliable, then also the attending circumstances are not 


coming fore in support of the case of the prosecution.  


29.  The Hon’ble Supreme Court in the case of 


Vadivelu Thevar vs. State of Madras, (1957) SCR 981 


has for the first time categorised the witnesses into 


three categorised. In that case, the Hon’ble Supreme 


Court has held that the witnesses can be categorized 


into three categories. They are, (1st) wholly reliable 


witness, (2nd) the witnesses who are not wholly un-


reliable and (3rd) is neither wholly reliable nor wholly 


un-reliable witness. Most of the witness come in the 3rd 


category. In the aforesaid case of Vadivelu Thevar’s 


case (supra), the Hon’ble Supreme Court held that in 


order to rely upon a solitary witness, who is neither 


wholly reliable nor wholly un-reliable the court must 


seek some independent corroboration from the 
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attending circumstances of the case. In this case, we 


find no corroboration from the attending circumstances 


available in this case. The medical evidence has not 


fully supported evidence of PW4.  We have already 


pointed out that the evidence of PW4 is suffering from 


infirmities as he is a chance witness and his presence 


at the spot is not properly explained. He had never told 


about the incident before anybody for the 6 days, after 


witnessing the assault. His statement that he revealed 


it to the father of the deceased is also belied and that 


his statement was never recorded by the Investigating 


Officer under Section 161 of the Code.   


30.  In that view of the matter, this Court is of the 


opinion that the learned Additional Sessions Judge 


committed error on record by coming to the conclusion 


that the prosecution has proved its case beyond all 


reasonable doubts. Hence, we find enough ground to 


set aside the conviction. Hence the appeals are allowed. 


The judgment of conviction and order 21.12.2013 


passed by the learned 1st Additional Sessions Judge, 


Haridwar are hereby set aside. The appellants are 


stated to be on bail. They be set at liberty forthwith by 


cancelling their bail bonds.  


 Let the Trial Court Records be sent back to the 


court concerned for compliance.   


 
 


  (Alok Kumar Verma, J.)  (Sanjaya Kumar Mishra, J.) 


    (Grant urgent certified copy as per Rules) 
 


Kaushal  
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IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Criminal Misc. Application No. 1621 of 2022 


 
 


Rishiraj Chautala and others                             .....Applicants 
 


Vs. 
 


State of Uttarakhand and others    …..Respondents 
 
 


Present:- Mr. A.M. Saklani, Advocate for the applicants. 
Mr. Pratiroop Pande, A.G.A.  along with Mr. Pramod Tiwari,  
Brief Holder for the State of Uttarakhand. 


 
 


Hon’ble Sharad Kumar Sharma, J (Oral) 
 


  By means of present application, moved 


under Section 482 Cr.P.C, the applicant has sought 


quashing of the judgment and order dated 


23.06.2022, which was passed by the court of 


learned 4th Additional Sessions Judge, Haridwar in 


Criminal Appeal No. 124 of 2019 “Smt. Monika and 


others Vs. State of Uttarakhand & others”. 


2.  As against the appellate order, passed 


under Section 29 of Domestic Violence Act, in a 


Criminal Appeal No. 124 of 2019 “Smt. Monika & 


others Vs. State of Uttarakhand and others”, the 


present C-482 application, has been preferred by the 


applicants. 


 


3.  In view of the provisions contained under 


Section 29 of the Protection of Women's from 


Domestic Violence Act, 2005 (in short ‘the Act’), any 


orders, which has been passed by the Appellate 


Authority under Section 29 of the Act, of 
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modification, revocation and alteration of an order 


passed in the proceedings under the Act, which is 


appealable under Section 29 of the Act, the C-482, 


application is not held to be maintainable. 


 


4.  The aforesaid principle has been laid down 


in the judgment reported in (2009) 2 Crime 761 : 


(2009) 1 Calcutta Criminal law reported in 924 


“Shadab Bano Vs. State and others”, wherein in 


paragraph nos. 5 & 6, the Hon’ble Apex Court has 


observed as under: 


“5. Since the argument was made at great length 
recording of the observation of the Magistrate had to be 
made. It is fair and enough to say that whether the 
opposite party No. 2 has validly pronounced talaq or not 
in favour of the petitioner is a matter of proof and not 
for this court to comment upon. Question arose whether 
in view of Section 29 of the Act which provides for 
statutory appeal against the order of the Magistrate the 
inherent jurisdiction under Section 482 of the Cr.P.C. of 
the revisional jurisdiction of the High Court should be 
exercised to nullify an order, howsoever weak the order 
might be. Mr. Sanyal referred to the decision in BCPP 
Mazdoor Sangh & Anr. vs. N.T.P.C. & Ors. to argue that 
even when an alternative remedy is available the court 
in its jurisdiction under Section 482 Cr.P.C. can rectify 
an order which reflects an arbitrariness and non-
application of judicial mind. When the mind of the 
learned Magistrate is vacillating and the Magistrate is 
not sure of whether the petitioner should be declared as 
a talaqui wife or not refusal of maintenance under the 
Act 2005 on the ground that the relationship ceased to 
subsist is ex facie untenable. Learned advocate for the 
opposite party no. 2 has argued that inherent 
jurisdiction under Section 482 Cr.P.C. is not at all 
warranted when the special statute provides for a 
statutory appeal under Section 29 of the Act. In support 
of the reasoning a decision in Satyanarayan Sharma vs. 
State of Rajasthan.” 


6. The State of West Bengal represented by Mr. S.S. Roy 
supported the argument of Mr. Syed Ataunnabi, learned 
advocate for the opposite party no. 2. The decision cited 
by Mr. Sanyal was rendered in connection with a writ 
application under Article 226. In that decision it 
appears that maintainability of the writ petition was not 
objected to and it was only submitted by the learned 
senior counsel for the Management that if there was any 
breach of obligations in the matter of terms and 
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https://indiankanoon.org/doc/1627473/

https://indiankanoon.org/doc/1627473/

https://indiankanoon.org/doc/1627473/

https://indiankanoon.org/doc/1679850/
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https://indiankanoon.org/doc/528833/

https://indiankanoon.org/doc/528833/
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https://indiankanoon.org/doc/1712542/





 3 


conditions of employment the appellants have 
appropriate remedy under the Industrial Law. It was 
held by the Hon'ble Supreme Court that when the issue 
relates to employment of few hundreds of employees 
transferring them to a private organization from a public 
sector undertaking without their specific consent 
arbitrary and the law was well settled that alternative 
remedy is rule of discretion and not the rule of law. This 
decision does not help in the instant case. In the 
decision in Satya Narayan (supra) it was observed inter 
alia as follows:- 


"Section 482 of the Criminal Procedure Code does 
not provide that inherent jurisdiction can be 
exercised notwithstanding any other provision 
contained in any other enactment. Thus if an 
enactment contains a specific bar then inherent 
jurisdiction cannot be exercised to get over that 
bar. As has been pointed out in the cases 
of Madhu Limaye vs. State of Maharashtra, Janata 
Dal v. H.S. Chowdhary and Indra Sawhney v. 
Union of India the inherent jurisdiction cannot be 
resorted to if there was a specific provision or 
there is an express bar of law." 


 


5.  The Hon’ble Apex Court in the judgment 


reported in (2009) 1 UC 242 Uttarakhand : 2008 (2) 


U.D. 462 “Manish Tandon Vs. Richa Tandon and 


others”, in paragraph 2,3 & 4, has held as under:  


“2. Mr. Sharad Sharma, learned counsel 
appearing for the petitioner submits that Section 29 
is not attracted in this case because what comes 
within the purview and ambit of Section 29 is a final 
order passed by the Magistrates under the 2005 Act. 
According to Mr. Sharad Sharma, since the 
impugned order is an ex-parte order granting interim 
maintenance to the respondents 1 to 3 in terms of 
and, under Section 23(2) of the 2005 Act, Section 
29 is not attracted and, therefore, the appeal does 
not lie against the impugned order granting ex parte 
interim maintenance. According to Mr. Sharma, if a 
Magistrate has granted ex parte interim maintenance 
under Section 23(2) of the Act, the only remedy 
available to the aggrieved person is to approach this 
Court under Section 482 Cr.P.C. 


3. I totally and absolutely disagree with the 
aforesaid contention of Mr. Sharma. The word 'order' 
used in Section 29 connotes all types of orders 
passed by the Magistrates under the 2005 Act 
including orders granting interim maintenance 
under Sub Section (1) of Section 23 as well as ex-
parte interim maintenance granted under Sub-


 



https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/646292/
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Section (2) of Section 23. Since the word 'order' has 
not been qualified by any suffix or prefix in Section 
29, the clear legislative intent is that each and every 
type of order, irrespective of its description and 
nature, passed by a Magistrate has been made 
appealable to the court of Session Judge under 
Section 29. The remedy of filing an appeal under Sec-
tion 29, therefore, being an alternative and equally 
efficacious remedy, this petition under Section 482 
Cr.P.C. was not at all maintainable. It was not open 
to the petitioner to have bypassed the appeal forum 
by straightway approaching this Court under Section 
482 Cr.P.C. 


4. I have, therefore, no hesitation in holding that 
on the ground of availability of an alternative and 
efficacious remedy of appeal under Section 29 
(supra), this petition is not maintainable in this 
Court under Section 482 Cr.P.C.” 


6.  The Hon’ble Supreme Court in the 


judgment reported in (2008)  CRLJ 264 “Ajay Kant 


Sharma and others Vs. Smt. Alka Sharma” in 


paragraph 4, has held as under: 


“4. Although it is not argued yet it appears 
appropriate to mention that any order passed by the 
learned Magistrate under the Act is appealable as 
provided by Section 29 of the Act. Usually when an 
opportunity to assail the impugned order in revision 
or appeal is available, taking recourse under Section 
482 of Cr.PC is not required. However, it is observed 
by the Apex Court in Para 26 in the case of Pepsi 
Foods Ltd. and Anr. v. Special Judicial Magistrate 
and Ors. , that sometime for immediate relief Section 
482 of the Code or Article 227 may have to be 
resorted to, for correcting some grave errors that 
might be committed by the Subordinate Courts. 
Considering the steps taken by the learned 
Magistrate against the petitioner Nos. 3 and 4, this 
petition has been considered herein.” 


 


7.  In view of the aforesaid principles of law, 


where no C-482 application, is maintainable against 


the appellate order, passed under Section 29 of the 


Act. 


 


8.  The learned counsel for the applicants 


seeks permission to withdraw the present C-482 


application, with a liberty reserve to him to resort to 
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an appropriate legal remedy, which would be 


available to them under the law, as against the 


appellate order. 


 


9.  Registry is directed to return the certified 


copy of the impugned orders to the learned counsel 


for the applicants, by replacing the same with the 


Xerox copy, in this C-482 application. 


  


 
                                         (Sharad Kumar Sharma, J.)     


                    15.09.2022 
Mamta 


 








           
IN HIGH COURT OF UTTARAKHAND 


AT NAINITAL 
 


Civil Revision No.110 of 2017  
 
 
 


Narendra Kumar Aggarwal                ..…Defendant/Revisionist 
Vs. 


 
Devki Nandan Sarraff & others       …..Plaintiff/Respondents 
 
 
Advocate:  Mr. Prince Chauhan, Advocate for the revisionist  
      Mr. Pulak Agarwal, Advocate for the respondents.              


 
Hon’ble Sharad Kumar Sharma, J. 
 


  It is defendants revision preferred under Section 115 of the Code of 


Civil Procedure, 1908 (hereinafter referred to as C.P.C.), where the defendant 


has put a challenge to the impugned order of 22.05.2017, as it has been passed 


by the court of learned Civil Judge (Senior Division) Kashipur, District Udham 


Singh Nagar  in Suit No.17 of 2014 Devki Nandan Sarraff vs. Narendra Kumar 


Aggarwal & Others, whereby the learned trial court, had decided the issue no.7, 


relating to the implications of Order 2 Rule 2 of C.P.C. against the defendant. 


 


2.  Brief facts of the case are that the plaintiff/respondent herein on 


21.01.2014, had instituted a suit in relation to the disputed property which was 


more appropriately described at the foot of the plaint constituting, to be a 


property in the shape of an angan, staircase and a chabutra, as depicted by the 


plaint map by figure EFGHIJ. The nature of degree, which was sought therein 


by the plaintiffs as modulated was a simiplicitor suit for grant of decree of 


permanent injunction, as against the defendant therein, but what would be of 


more concern for this Court, for the purposes of the present revision is, that if 


the pleadings raised in the plaint, which was instituted on 21.01.2014 is taken 


into consideration in its totality particularly the pleadings, which were raised in 


para 8 and para 10 of Suit No.20 of 2014, the plaintiff therein has consciously 


made an  observation and a pleading to the effect, “that the sale deed of 


04.12.2013, which was executed in favour of defendant no.5, was to be a 


deed of conveyance, which was bad in the eyes of law and was an ineffective 
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document”, based on which it was conducted by the plaintiff that the defendant 


could not have claimed any right in relation to the property in question.  


 


3.  The nature of pleading, which was modulated in para 10 of the suit 


itself, where the plaintiff was conscious about the legal impact of sale deed 


dated 04.12.2013, where the averment has been made, “for the sale deed 


conferring the right on defendant no.5 was a fraudulent document or was a 


nonest document”. Meaning thereby the plaintiff therein, when he had 


instituted the suit on 21.01.2014 had foundationed his relief for the grant of 


decree of permanent injunction only, on the basis of the sale deed which was 


then only was pleaded to be void. In that eventuality the voidablity of a 


document creating a right in favour of the defendant, was a conscious pleading 


which had been raised by the plaintiff in Suit No.20 of 2014, it ought to have at 


that time itself should have contained a relief for giving a challenge to the sale 


deed of 04.12.2013  itself but for the reasons best known to the plaintiff, the 


relief was modulated and limited only for the grant of decree of permanent 


injunction.  


 


4.  During the intervening period of pendency of earlier suit, the 


plaintiff/respondent herein instituted yet another suit in March 2014, wherein he 


has prayed for a degree for cancellation of sale deed dated 04.12.2013 as void in 


the eyes of law, which is said to have been registered before the Sub Registrar. 


In the suit which was thus instituted for cancellation of the sale deed, being 


numbered as Suit No.17 of 2014, the learned trial court has framed the issues 


and one of the prime issue, which was the subject matter of consideration and 


which was pressed by the revisionist by way of preliminary was Issue No.7, to 


the effect, that “whether the subsequent suit was barred by the provisions 


contained under Order 2 Rule 2 of the C.P.C or not?”                                   


 


5.  The learned trial court had decided that said issue as against the 


defendants/revisionists, by the impugned judgment, which is under challenge. It 


has been argued by the learned counsel for the revisionist, that the observations 


which had been made and the logic, which has been assigned by the learned trial 


court by not attracting the provisions contained under Order 2 Rule 2 (3) of 


C.P.C, would be bad in the eyes of law because the earlier suit instituted, that is 
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Suit No.20 of 2014, was foundationed  on the sale deed of 04.12.2013. In that 


eventuality, when the knowledge of the propriety of the sale deed and its effect 


of defective execution was attributed to the plaintiff, itself when the first suit 


was instituted by him and particularly when the pleading itself was raised in the 


plaint in the above referred paragraphs pertaining to propriety of its execution, it 


was in that eventuality, itself at that stage, when the first suit was instituted, the 


plaintiff, should have prayed for cancellation of sale deed, which was admittedly 


pleaded to be void. This was not done. Hence, the issue which has been decided 


by the learned trial court, by the impugned order deciding Issue No.7 against the 


defendant/revisionist, this Court  is not in agreement with the reasoning which 


had been given by the said court, for the reason being that the reference, which 


has been made to the judgment in relation to the ratio propounded by the 


judgment of (2010) 10 Supreme Court Cases 141 Alka Gupta vs. Narendra 


Kumar Gupta and, the exception which has been carved out and referred to in 


the impugned order is, that in relation to a different and a distinct cause of action 


will not bar a suit under Order 2 Rule 2 of C.P.C, there cannot be any doubt on 


this basic principle, regards different cause of action. But this situation may not 


be a subject matter which would be engaging consideration in the present 


circumstances of the case, because the cause of action herein for the plaintiff/ 


respondent, would have been, when the earlier suit itself was instituted by him 


on 21.01.2014, when there was a conscious pleading raised pertaining to the 


propriety of sale deed of 04.12.2013 and its voidability. Having not done so the 


principles contained under Order 2 Rule 2(3) of C.P.C, will obviously come into 


play. For the purposes of gravity, the provisions contained under Order 2 Rule 2 


Sub Rule (3) of C.P.C is extracted hereunder:-     


“2. Suit to include the whole claim.- (1) Every suit shall 
include the whole of the claim which the plaintiff is entitled to 
make in respect of the cause of action; but a plaintiff may 
relinquishes, any portion of his claim in order to bring the suit 
within the jurisdiction of any court.  
(2) Relinquishment of part of claim.- Where a plaintiff omits to 
sue in respect of, or intentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respect of the portion so 
omitted or relinquished.  
(3) Omission to sue for one of several reliefs.-A person 
entitled to more than one relief in respect of the same cause of 
action may sue for all or any of such reliefs: but if he omits, 
except with the leave of the Court, to sue for all such reliefs, he 
shall not afterwards sue for any relief so omitted.” 
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6.  The legislature has consciously incorporated Sub Rule (3) of Order 


2 of C.P.C observing thereof, that when there are several reliefs which were 


available to the plaintiff/respondent in relation to the same cause of action at the 


time when the first suit is instituted, if the plaintiff, renounces his rights or 


knowingly omits to put a challenge to the cause of action, which was then 


actually available at the time when the first suit itself was instituted, that is the 


issue involved in the instant case, the challenge to the sale deed itself, which 


itself finds reference in the earlier suit, hence, the omission to sue for one of 


several reliefs, which were then available would attract the implication of Sub 


Rule (3) of Order 2  Rule 2 of C.P.C.   


 


7.  The learned counsel for the defendant/revisionist had referred to the 


following judgments, dealt with hereunder. In that eventuality, I am of the view 


that there is an absolute relinquishment of right on part of plaintiff/respondents, 


to put a challenge to the sale deed, when the earlier suit which was instituted on 


21.01.2014, the relief of challenge to sale deed was available. Hence, the 


observations, which has been made and referred to by the counsel for the 


revisionist in the light of the judgment of the Hon’ble Apex Court  Civil Appeal 


No.5527 of 2014 Coffee Board vs. M/s Ramesh Exports Pvt. Ltd. as decided by 


the judgment rendered by the Hon’ble Apex Court on 09.05.2014, the learned 


counsel for the revisionist has referred to para 11, which is extracted here 


under:- 


“11. The bar of Order 2 Rule 2 comes into operation where the 
cause of action on which the previous suit was filed, forms the 
foundation of the subsequent suit; and when the plaintiff could have 
claimed the relief sought in the subsequent suit, in the earlier suit; 
and both the suits are between the same parties. Furthermore, the 
bar under Order 2 Rule 2 must be specifically pleaded by the 
defendant in the suit and the Trial Court should specifically frame a 
specific issue in that regard wherein the pleading in the earlier suit 
must be examined and the plaintiff is given an opportunity to 
demonstrate that the cause of action in the subsequent suit is 
different. This was held by this Court in Alka Gupta v. Narender 
Kumar Gupta (supra) which referred to decision of this Court 
in Gurbux Singh vs. Bhooralal[4] wherein it was held that: 
 
“6. In order that a plea of a bar under Order 2 Rule 2(3) of the Civil 
Procedure Code should succeed the defendant who raises the plea 
must make out: (1) that the second suit was in respect of the same 



https://indiankanoon.org/doc/41302312/

https://indiankanoon.org/doc/41302312/

https://indiankanoon.org/doc/1407895/
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cause of action as that on which the previous suit was based; (2) 
that in respect of that cause of action the plaintiff was entitled to 
more than one relief; (3) that being thus entitled to more than one 
relief the plaintiff, without leave obtained from the court omitted to 
sue for the relief for which the second suit had been filed. From this 
analysis it would be seen that the defendant would have to establish 
primarily and to start with, the precise cause of action upon which 
the previous suit was filed, for unless there is identity between the 
cause of action on which the earlier suit was filed and that on which 
the claim in the later suit is based there would be no scope for the 
application of the bar.” 


 


8.  In fact if the implications of Order 2 Rule 2 of C.P.C, which has 


been considered in the matters of Coffee Board (Supra) by the Hon’ble Apex 


Court, in the said case, if that is taken into consideration, the language used 


therein by the Hon’ble Apex Court,  was to the effect that “when the cause of 


action” of the previous the suit is foundationed on a cause, which was then 


actually prevalent at the time, which is being subsequently sought to be agitated 


by filing of a subsequent suit would attract the bar of Order 2 Rule 2(3) of 


C.P.C. In fact I am in agreement with the ratio laid down in para 11 owning to 


the reasons already assigned above and would be applicable in the instant case.    


                               


 


9.  On the contrary the learned counsel for the respondent/plaintiff  had 


referred to and had had relied upon the judgment reported in (2015) 5 Supreme 


Court Cases 223 Rathnavathi & Another vs. Kavita Ganashamdas and he 


has particularly drawn the attention of this Court to the contents of para 36 of 


the said judgment, which is extracted hereunder:-  


“36. Again in the case reported in Smt. Chand Rani v. Smt. Kamal 
Rani, this Court placing reliance on law laid down in 
aforementioned two cases took the same view. Similar view was 
taken with more elaboration on the issue in K.S. Vidyanadam and 
Ors. v. Vairavan, wherein it was held as under: 


“10. It has been consistently held by the courts in India, 
following certain early English decisions, that in the case of 
agreement of sale relating to immovable property, time is not 
of the essence of the contract unless specifically provided to 
that effect. The period of limitation prescribed by the 
Limitation Act for filing a suit is three years. From these two 
circumstances, it does not follow that any and every suit for 
specific performance of the agreement (which does not 
provide specifically that time is of the essence of the 
contract) should be decreed provided it is filed within the 
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period of limitation notwithstanding the time-limits 
stipulated in the agreement for doing one or the other thing 
by one or the other party. That would amount to saying that 
the time-limits prescribed by the parties in the agreement 
have no significance or value and that they mean nothing. 
Would it be reasonable to say that because time is not made 
the essence of the contract, the time-limit (s) specified in the 
agreement have no relevance and can be ignored with 
impunity? It would also mean denying the discretion vested 
in the court by both Sections 10 and 20. As held by a 
Constitution Bench of this Court in Chand Rani v. Kamal 
Rani  
‘25....it is clear that in the case of sale of immovable property 
there is no presumption as to time being the essence of the 
contract. Even if it is not of the essence of the contract, the 
Court may infer that it is to be performed in a reasonable 
time if the conditions are (evident?):  
(1) from the express terms of the contract;  
(2) from the nature of the property; and  
(3) from the surrounding circumstances, for example, the 
object of making the contract. 
 


In other words, the court should look at all the relevant 
circumstances including the time-limit(s) specified in the agreement 
and determine whether its discretion to grant specific performance 
should be exercised. Now in the case of urban properties in India, it 
is well-known that their prices have been going up sharply over the 
last few decades - particularly after 1973.... 
 
 11...Indeed, we are inclined to think that the rigor of the rule 
evolved by courts that time is not of the essence of the contract in 
the case of immovable properties - evolved in times when prices 
and values were stable and inflation was unknown - requires to be 
relaxed, if not modified, particularly in the case of urban 
immovable properties. It is high time, we do so... 
The aforesaid view was upheld in K. Narendra v. Riviera 
Apartments (P) Ltd.” 


 


10.  In fact if the principles and the backdrop under which the 


implications of Order 2 Rule 2 of C.P.C was being considered in the said case, 


this judgment has to be read in its totality and not in a piecemeal, while 


interpreting the implications of Order 2 Rule 2(3) of C.P.C particularly when 


this Court cannot ignore, as to what were the factual backdrop, under which the 


implications of Order 2 Rule 2  of C.P.C. was there made as a subject matter of 


consideration, before the Hon’ble Apex Court.  The factual backdrop has been 


discussed by the Hon’ble Apex Court in para 2 of the said judgment, which is 


extracted hereunder:-   
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“2. The plaintiff filed two suits, one for specific performance 
of agreement and other for grant of permanent injunction in 
relation to the suit house. The trial court vide common 
judgment and decree dated 16.10.2001 dismissed both the 
suits. The first appellate court, i.e., the High Court, in appeal, 
by impugned judgment and decree dated 08.09.2011 reversed 
the judgment and decree of the trial court and decreed both 
the suits in appeal, against the defendants. Being aggrieved 
by the judgment and decree of the High Court, Defendants 1 
and 3 have approached this Court in the instant civil 
appeals.”     


       


11.  It was a case, where there were two suits filed, one suit was for the 


grant of decree of permanent injunction and second suit was filed for relief in 


relation to a specific performance of an agreement for sale. The two reliefs, 


which were subject matter of consideration in the aforesaid judgment, were 


entirely different and were rather not based upon, one another because in a suit 


for grant of decree of a specific performance, in relation to an agreement for 


sale, will in  itself will not create any substantive right to bar an institution of a 


suit for grant of decree of permanent injunction. This could be very well 


justified in the light of the observations made in para 7 of the judgment. 


 


12.  The observations, which has been made by the Hon’ble Apex 


Court, in an earlier judgment reported in the matters of Gurbux Singh as 


reported in AIR (1964) Supreme Court 1810, para 7 of the said judgment is 


extracted hereunder:-           


7. In order that a plea of a bar under O. 2. r. 2(3), Civil 
Procedure Code should succeed the defendant who raises the 
plea must make out (1) that the second suit was in respect of 
the same cause of action as that on which the previous suit 
was based, (2) that in respect of that cause of action the 
plaintiff was entitled to more than one relief, (3) that being 
thus entitled to more than one relief the plaintiff, without 
leave obtained from the Court, omitted to sue for the relief 
for which the second suit had been filed. From this analysis it 
would be seen that the defendant would have to establish 
primarily and to start with, the precise cause of action upon 
which the previous suit was filed, for unless there is identity 
between the cause of action on which the earlier suit was 
filed and that on which the claim in the later suit is based 
there would be no scope for the application of the bar. No 
doubt, a relief which is sought in a plaint could ordinarily be 
traceable to a particular cause of action but this might, by no 
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means, be the universal rule. As the plea is a technical bar it 
has to be established satisfactorily and cannot be presumed 
merely on basis of inferential reasoning. It is for this reason 
that we consider that a plea of a bar under O. 2. r. 2 Civil 
Procedure Code can be established only if the defendant files 
in evidence the pleadings in the previous suit and thereby 
proves to the Court the identity of the cause of action in the 
two suits. It is common ground that the pleadings in C.S. 28 
of 1950 were not filed by the appellant in the present suit as 
evidence in support of his plea under O. 2. r. 2, Civil 
Procedure Code. The learned trial Judge, however, without 
these pleadings being on the record inferred what the cause 
of action should have been from the reference to the previous 
suit contained in the plaint as a matter of deduction. At the 
stage of appeal the learned District Judge noticed this lacuna 
in the appellant's case and pointed out, in our opinion rightly, 
that without the plaint in the previous suit being on the 
record, a plea of a bar under O. 2. r. 2, Civil Procedure Code 
was not maintainable. Learned counsel for the appellant, 
however, drew our attention to a passage in the judgment of 
the learned Judge in the High Court which read : 


"The plaint, written statement or the judgment of the 
earlier court has not been filed by any of the parties to 
the suit. The only document filed was the judgment in 
appeal in the earlier suit. The two courts have, 
however, freely cited from the record of the earlier 
suit. The counsel for the parties have likewise done so. 
That file is also before this Court." 


                           


13.  The judgment of Gurbux Singh (supra) has observed, that the plea 


of bar of Order 2 Rule 2 (3) of C.P.C.,  should succeed for the defendant, who 


raises his plea and make out, that the second suit was in respect of the same 


cause of action, as that on which the previous suit was based. In fact this first 


exception which had been carved out by the judgment of Hon’ble Apex court in 


Gurbux Singh  (Supra), will in itself make the subsequent suit to be barred by 


Order 2 Rule 2(3) of C.P.C. because in the present case if the earlier suit, since it 


was based upon the cause of action which was then available to the 


plaintiff/revisionist, when he has instituted the first suit on 21.01.2014, that is by 


referring to the propriety of the sale deed of 04.12.2013, in fact the subsequent 


suit of the plaintiff/respondent, would be barred by Order 2 Rule 2(3) of C.P.C.  


In view of the principles which had been laid down by the judgment of Gurbux 


Singh itself, the reference of which has been made by the counsel for the 


respondents, while drawing the attention of this Court to the contents of para 36 


itself, in view of the aforesaid reasons, I am of the view that since the earlier suit 
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was foundationed on the factum of fraudulent execution of the sale deed of 


14.12.2013, and particularly when there was a specific and conscious plea about 


the propriety of the sale deed itself, where the plaintiff/respondent has claimed 


itself to be a void document, it was at that stage itself when the plaintiff had the 


first available opportunity and a cause of action too, to question the propriety of 


the sale deed, but rather the plaintiff has chosen to sue the defendant only for 


injunction and not in relation to the propriety of the sale deed dated 14.12.2013, 


which he himself has admitted in the earlier plaint to be a void document, thus 


the subsequent suit would be barred by Order 2 Rule 2(3) of C.P.C.,  as such the 


reasons which has been given by the Subordinate Court on the basis of the ratio 


laid down in the matter of Alka Gupta (Supra) will not be attracted in its 


principle to be applied in the instant case.  


 


14.  Hence, I do not find any valid reasons in the judgment, as assigned 


while deciding Issue No.7. Hence, the impugned order of 22.05.2017, is hereby 


quashed. The findings recorded on Issue No.7, is answered in favour of the 


defendant/revisionist, for the reasons already given above, holding thereof that 


the subsequent suit filed by the plaintiff/respondent, being Suit No.17 of 2014 


for cancellation of sale deed dated 14.12.2013 would be bad in view of the bar 


created by law under Order 2  Rule 2(3) of C.P.C. In view of the aforesaid, the 


civil revision is allowed. The impugned order is hereby quashed. 


    


               (Sharad Kumar Sharma, J.)   
                                                      14.07.2022 
Arti 
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Narendra Singh    … Plaintiff/Respondent 
 


 
Advocate: Mr. Rajesh Pandey, Advocate, for the appellants 
 Mr. S.K. Mandal, Advocate, for the respondent 
 
Hon’ble Sharad Kumar Sharma, J. 
 This is a defendants’ Second Appeal, wherein they 


have put a challenge to the judgement dated 11th April 


2022 and the consequential decree rendered thereto i.e. 


dated 18th April 2022, passed by the Court of 3rd Additional 


District Judge, Rudrapur, District Udham Singh Nagar in Civil 


Appeal No. 40 of 2018, Ghanshyam Singh and other Vs. 


Narendra Singh, as well as the judgement and decree dated 


2nd May 2018 passed by the learned Court of Civil Judge 


(Junior Division), Rudrapur District Udham Singh Nagar in 


Civil Suit No. 85 of 2007, Sri Narendra Singh Vs. Ghanshyam 


Singh and others.  


 


2. A very peculiar situation, which has chanced to be 


considered in the present Second Appeal is, that the plaintiff 


(respondent herein), when on 24th May 2007, had instituted 


the Suit, in relation to the property, which has been 


described in para 1, 2 and 3 of the plaint, had sought a 


decree as against the defendants, by modulating the relief 


therein in the following manner:- 
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“(अ) यह िक िडकी बहक वादी �खलाफ प्रितवादीगण इस आशय की सािदर 
फरमा दी जावे िक प्रितवादीगण व उनक े वा�रसान तथा नौकर चाकर ऐजे�्स 
वादी की उपरो� भूिम िजसका िववरण वाद पत्र क ेपद सं0 1,2,3 व संल� नजरी 
न�ा म� िदया गया ह ैम� िकसी भी प्रकार का बेमागदाखलत करने, व िकता प्रकार 
का नया िनमा�ण क�ा व प�ा करने से व िववािदत भूिम की मूल प्रकृित को 
बदलने से हमेशा हमेशा क ेिलए बाज रहे। 
 
"अ अ" यह िक प्रितवादीगण को िववािदत भूख� से बेदखल कर उसका क�ा 
वादी को िदलाये जान ेहेत ु िनषेधा�ा का आदेश पा�रत कर िववािदत भूख� से 
प्रितवादीगण से वादी को लाइसे� समा� होने की ितिथ से वा�िवक क�ा 
िदलाये जान ेकी ितिथ तक 3050 / �पये प्रित माह की दर से हजा� इ�ेमाल बेजा 
भी िदलाये जाने का आदेश पा�रत करने की कृपा कर े।  
(ब) यह िक अ� अनुतोष जो �ायालय श्रीमान उिचत समझ े वादी को 
प्रितवादीगण से िदलाया जाये। 
(स) यह िक खचा� मुकदमा वादी प्रितवादीगण से िदलाया जाय े।“ 


 


3. The nature of decree which was prayed for in the suit 


in fact it would amount to be a decree for the grant of a 


decree of permanent injunction, praying for not to change 


the nature of the property in question and to hand over the 


vacant possession of the property in question. Apart from 


that, the nature of injunction, which was sought for directing 


the defendants to pay the lease rent @ Rs. 3050 per month 


as would be payable to the plaintiff, as a consequence of the 


expiry of the terms of the lease.  


 


4. What would be culled out from the nature of relief, 


which has been prayed for, it was rather a decree of 


permanent injunction which was prayed for by the 


plaintiff/respondent, as well as a decree of mandatory 


injunction, directing the defendants not to evict the plaintiff 


from the property in question, as described in the plaint. 


But, if the relief clause itself is taken into consideration, the 


reference of the disputed property which has to be read in 
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correlation to the pleading as raised in para 1, 2 and 3 of the 


plaint, it has been qualified with the plaint map, which was 


annexed with the plaint, which unfortunately is not the part 


of the records of the present Second Appeal.  


 


5. The Suit proceeded; notices were issued to the 


defendants, and the defendants, apart from denying the 


plaint allegations, have prayed for a relief by way of a 


counterclaim praying for the grant of a decree of permanent 


injunction in relation to the nature as prayed for that the 


plaintiff/respondents may be restrained from evicting the 


defendant/appellants from the property in question, except 


in accordance with the provisions of law and not to interfere 


in their peaceful possession over the property in question.  


 


6. Though, apparently it seems that the nature of relief, if 


it is comparatively read as that it was claimed in the Suit and 


that as claim in the counterclaim though it was in relation to 


the same set of property, which was described in the plaint, 


as well as in the written statement, which was more 


particularly dealt in para 20 and 21 of the counterclaim, that 


is the land lying in khata khatauni No. 119 khet No. 217(ka), 


having an area of 0.0700 hectares over which the 


defendants/appellants claimed to be in possession for more 


than thirty years. 
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7. The learned trial Court proceeded with the Suit, and 


ultimately, after the exchange of the pleadings, the learned 


trial Court had framed the issues on 19th November 2010 as 


referred to in para 6 of the impugned trial Court’s 


judgement, which is extracted hereunder:- 


**¼1½ D;k oknh fookfnr Hkwfe dk Hkwfe/kj dkfct dk'rdkj gSa \ ;fn 
gkW rks izHkkoA  
¼2½ D;k oknh [kkrk la[;k 199 [ksr u a0 217d jdck 0-0700 gS0 
Hkwfe ij dz; 'kqnk dkfct gS\ ;fn gkW rks izHkkoA  
¼3½ D;k okn vYiewY;kafdr gS\  
¼4½ D;k iznRr U;k;'kqYd de gS\  
¼5½ D;k oknh ds okn esa i{kdkjksa ds vla;kstu dk nks"k fo|eku gS \ 
¼6½ D;k orZeku okn ds Jo.k dh vf/kdkfjrk bl U;k;ky; dks izkIr 
gS \  
¼7½ D;k dkmUVj Dyse@izfroknh la[;k 1 xkao dh vkcknh ds vUrxZr 
[kljk la[;k 223d jdcbZ 0-3630 gS0 Hkwfe e/;s izfroknh la[;k 1 o 
3 dk edku cuk gS] ftlesa izfroknh la[;k 1 o 3 vius LoxhZ; firk 
ds thou dky ls dkfct pys vk jgs gSa \  
¼8½ D;k izfroknhx.k@dkmUVj Dyse }kjk fookfnr Hkwfe ij 30 o"kZ ls 
vf/kd le; ls dkfct pys vk jgs gSa \ ;fn gkW rks izHkkoA  
¼9½ D;k izfroknh ds }kjk dkmUVj Dyse dk ewY;kadu de fd;k x;k 
gS \  
¼10½ D;k izfroknh ds }kjk dkmUVj Dyse dk de U;k;'kqYd vnk 
fd;k x;k gS \  
¼11½ D;k oknh okni= esa ;kfpr vuqrks"k izkIr djus dk vf/kdkjh gS\  
¼12½ D;k izfroknh dkmUVj Dyse esa ;kfpr vuqrks"k dks izkIr djus dk 
vf/kdkjh gS \** 


 


8. Thereafter, on the request of the parties to the 


proceedings of the Suit, being Suit No. 85 of 2007, the 


learned trial Court had framed the additional issues on 24th 


May 2015, as referred to in para 7 of the judgement of the 


learned trial Court, which is extracted hereunder:- 


**¼13½ D;k oknh }kjk ;kfpr {kfriwfrZ dk vuqrks"k dky ckf/kr gS \ 
¼14½ D;k oknh }kjk la'kks/ku ds ek/;e ls tksM+s x;s vuqrks"k ij 
U;k;'kqYd ns; gS] ftls oknh us vnk ugha fd;k gS \** 
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9. Parties to the proceedings led their respective 


evidences and particularly, the plaintiff/respondent, apart 


from producing himself in the witness box as PW1, had also 


filed an affidavit in examination in chief as paper No. 202 


(ka), and had also examined an independent witness i.e. 


PW2 i.e. Bhupendra Chaudhari and the evidence of PW3 


being paper No. 105 (ka), Mr. Dharmendra Nainwal, who 


supported the statement by an affidavit which was filed 


being paper number 206 (ka).  


 


10. Plaintiff had further placed on record the original copy 


of the sale deed i.e. paper No. 175 (ka), on the basis of 


which they contended, that they would be the exclusive 


owner of the property in question over which the 


defendants/appellants contended that they had been in 


possession over the property for the last over 30 years and 


hence the plaintiff/respondent may be restrained from 


interference in the possession itself except with the due 


process of law.  


 


11. In response to the evidences led by the 


plaintiff/respondents, the defendants/appellants, too had 


adduced oral evidence of DW1 Ghnashyam Singh and the 


evidence of DW2 Ranjit Singh, as well as the affidavits which 


were filed in support thereto. But so far as the question of 


title of the land is concerned, in fact, the details of the 


documents which were filed by the defendants/appellants 
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by way of a list paper No. 77(ga), the only document, which 


was placed on record was khasra dated 29th May 2007, i.e. 


being paper No. 79 (Ga), meter sealing certificate, electricity 


bills, the notice which was issued and various such other 


documents, which the defendants contended that it rather 


shows, that they had been in possession over the property 


in question. None of the document as described in para 11 


of the plaint shows that the defendants/appellants were 


ever recorded as to be the owner of the disputed property, 


which could entitled them to get the nature of decree which 


was sought in their counterclaim or to oppose the nature of 


decree which was sought by the plaintiff/respondents in 


their plaint, because their status of occupancy would be that 


of being in possession exclusively based upon the Khatauni 


i.e. dated 29th May 2007.  


 


12. Be that as it may. The suit proceeded and the learned 


trial Court by a composite judgement dated 2nd May 2018, 


had rendered the following decrees, which is extracted 


hereunder:- 


“आदेश 
 
40.  वादी का वाद प्रितवादीगण क ेिव�� वा� ेबेदखली तथा हजा� इ�ेमाली 
स�य आ�� िकया जाता है।  


प्रितवादी सं�ा 1 का काउ�र �ेम वा� ेस्थाई िनषेधा�ा खा�रज िकया 
जाता है। 


प्रितवादीगण को आदेिशत िकया जाता ह ै िक वादग्र� स�ि� खाता 
सं�ा 119 खेत न�र 217क रकबा 0.0700 है० का अ�ासन िनण�य की ितिथ 
से 30 िदन क े अ�र वादी को प्रदान िकया जाना सुिनि�त कर� तथा िदनांक 
01.04.2007 से वादग्र� स�ि� का क�ा प्रदान करने की ितिथ तक 50/- 
�पय ेप्रितमाह की दर से हजा� इ�ेमाली अदा करना सुिनि�त कर�।“ 
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13. Though it’s a composite judgement in relation to the 


plaint, and in the counterclaim; but the suit of the 


plaintiff/respondent since was decreed and so far as the 


defendants/appellants’ counterclaim for grant of decree of 


permanent injunction was rejected. It was a composite 


judgement in relation to two independent proceedings i.e. 


the plaint as contemplated under Section 9 of the Code of 


Civil Procedure, and the counterclaim, as contemplated 


under Order 8 Rule 6A, which has to be treated as to be an 


independent plaint; in the light of the provisions contained 


under Order 8 Rule 6(4). Because of a simpliciter reading of 


Order 8 Rule 6A(4), it has laid down that the counterclaim 


would be treated as an independent plaint, and would be 


governed by the procedural Rules applicable to the plaints.  


 


14. Meaning thereby, the procedure of determining the 


rights claimed under the counterclaim would be governed 


by the procedure, as it has been equally made applicable 


while deciding suits and as a consequence thereto, this 


Court is of the view, that when the counterclaim is to be 


treated as an independent plaint, any judgement, which is 


rendered on it, though may be on the basis of a composite 


judgement, it will be treated as to be an independent 


judgement and decree qua the two plaints i.e. one by way of 


a regular suit, under Section 9 of the C.P.C, and the second 


as a counterclaim decided by the learned trial Court under 
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Order 8  Rule 6A of the C.P.C. As soon as the legislature by 


virtue of an insertion by Act No. 104 of 1976, as an effect of 


Section 58 of the amendment carried w.e.f. 1st February 


1977, whereby Order 8 Rule 6A, was for the first time 


inserted in the Code of Civil Procedure, this Court is of the 


view, that merely because of the fact that the learned trial 


Court, has compositely for the purposes of convenience has 


decided the counterclaim and the plaint by a common 


judgement, that in itself may not be inferred to constitute a 


single decree, against which one appeal could be preferred 


particularly, when the nature of decree, which was rendered 


by the learned trial Court, in the instant suit on 2nd May 


2018 was much in contradistinction to the claim raised by 


the plaintiff/respondents and the defendants/appellants, 


hence the two shape of decrees rendered by the judgement 


dated 2nd May 2018, are distinct to one another even in 


these judicial operation and merely because of the fact that 


it has been decided by a common judgement, it cannot be 


substitutively read as to be a common decree for the 


purposes of preferring a one appeal against the judgement 


dated 2nd May 2018 deciding two independent proceedings 


by the judgement dated 2nd May 2018, thereby rendering 


two independent decrees, determining independent rights 


of the parties to the proceedings. 


 


15. Hence, this Court is of the view, that the nature of 


decree, which has been rendered on 2nd May 2018, in fact, it 
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would be treated to be two independent proceedings, which 


were decided against the defendants/appellants and hence 


the Civil Appeal, which was preferred being Civil Appeal No. 


40 of 2018, the challenge, which was given therein, was 


confined to the judgement dated 28th May 2018, but in the 


Memorandum of Appeal, if it is considered, the principle 


relief, which was sought by the appellants was by way of 


compositely modulated putting a challenge to the decree of 


decreeing the plaint of the plaintiff, as well as the rejection 


of their counterclaim, which are decrees which are 


absolutely separate in nature as formulated under Order 20 


of the C.P.C.  


 


16. Hence, the Memorandum of Appeal, as instituted on 


22nd May 2018, I am of the view that since on a simpliciter 


interpretation to be given to Section 9 of the CPC, to be read 


with Order 8 Rule 6A(4) as inserted in 1977, they would take 


the shape of being an independent decree formulated under 


Order 20 and one composite appeal, where two rival but 


independent claims of the parties were decided against the 


defendants, could not have been instituted by way of 


institution of a common appeal. 


 


17. In relation thereto, the learned counsel for the 


appellant has submitted that filing of a composite appeal 


would be justified for the reason being that in view of the 


ratio laid down by the Hon’ble Apex Court in the judgement 
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as reported in AIR 1953 SC 419, Narhari and others Vs. 


Shankar and Others. Particularly, he has made reference to 


para 5 of the said judgement, in fact, if the implications of 


para 5 of the said judgment are taken into consideration, 


which is extracted hereunder, it was only permitting the 


institution of a one composite appeal on the premise, that it 


was decided by a common judgement resulting into deciding 


the suit, as well as the counterclaim.  


“5. The plaintiffs in their appeal to the High Court have 
impleaded all the defendants as respondents and their 
prayer covers both the appeals and they have paid 
consolidated court-fee for the whole suit. It is now well 
settled that where there has been one trial, one finding, and 
one decision, there need not be two appeals even though 
two decrees may have been drawn up. As has been observed 
by Tek Chand J. in his learned judgment in Mst. Lachmi v. 
Mst. Bhuli(1) mentioned above, the deter- mining factor is 
not the decree but the matter in controversy. As he puts it 
later in his judgment, the estoppel is not created by the 
decree but it can only be created by the judgment. The 
question of res judicata arises only when there are two suits. 
Even when there are two suits, it has been held that a 
decision given simultaneously cannot be a decision in the 
former suit. When there is only one suit, the question of res 
judicata does not arise at all and in the present case, both 
the decrees are in the same case and based on the same 
judgment, and the matter decided concerns the entire suit. 
As such, there is no question of the application of the 
principle of res judicata. The same judgment cannot remain 
effective just because it was ap- pealed against with a 
different number or a copy of it was attached to a different 
appeal. The two decrees in sub- stance are one. Besides, the 
High Court was wrong in not giving to the appellants the 
benefit of section 5 of the Limitation Act because there was 
conflict of decisions regarding this question not only in the 
High Court of the State but also among the different High 
Courts in India.”  


18. Hence, on that pretext of para 5 of the said judgment it 


has laid down that rather since it is a common judgement 


deciding two independent proceedings and one trial was 



https://indiankanoon.org/doc/100581/
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conducted; one finding was recorded; but herein there 


would be a slight difference that in para 5, it refers to one 


decision.  


 


19. My view is that the term used of one decision in para 5 


of the Supreme Court’s judgment would be in distinction to 


the facts of the present case, because one decision herein 


would be read in the context in the decision taken in the suit 


and the decision which had been taken in the counterclaim, 


which will be distinct to one another, as they take the shape 


of an independent determination, of independent rights in 


the proceedings instituted by the plaintiff/respondents and 


that all the proceedings instituted by the 


defendants/appellants in the counterclaim. Hence merely 


because of the decision being a one decision, deciding two 


independent proceedings, one appeal as per the opinion of 


this Court, would not be maintainable.  


 


20. Apart from it, the judgement in Narhari (supra), 


relevant para 5, which has been extracted hereinabove, 


cannot be attracted to be made applicable in the instant 


case, because the introduction of the principle preposition 


of treating the counterclaim, as to be an independent suit 


was for the first time introduced by way of an insertion 


made with effect from 1st February 1977.  
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21. At the stage, when the Hon’ble Apex Court has decided 


the matter of Narhari and others (supra), and the newly 


inserted provision of Order 8 Rule 6A(4), was not the subject 


matter of consideration in the said case, as to what 


implications would it have in deciding the counterclaim, 


which as per the insertion is directed to be treated as to be 


an independent plaint. Hence, this judgement will have no 


relevance and any bearing to be made applicable in the 


present Second Appeal, because this aspect of the matter 


about the effect of subsequent insertion has not been 


considered in the matters of Narhari and others(supra).  


 


22. The learned counsel for the appellants had 


subsequently referred to yet another judgement, on which 


he wants to place reliance, as that in the matters of 


Pampara Phillip Vs. Koorithottiyil Kinhimohammed, 


reported in 2007 (2) Civil Court Cases 9, as rendered by the 


coordinate Bench of Kerala High Court, the learned counsel 


for the appellants has yet again referred to the contents of 


para 5 of the said judgement, which is extracted hereunder, 


the principle, which has been laid down therein in the said 


judgment, that what would be the impact of the suit and the 


counterclaim being decided together in a proceedings 


involving the unified proceedings, therefore the unified 


proceedings if it is disposed of by a common decree the 


subject matter of the appeal would be the consequence of 


combination of the suit plus counterclaim, and therefore 
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one appeal would be perfectly maintainable, as per the 


opinion of the co-ordinate bench of the Kerala High Court. 


Para 5 of the said judgment is extracted hereunder:- 


“5. On the other hand, learned Counsel for the appellant 
would argue that the suit and the counter-claim in a 
proceeding wherein Order VIII, Rule 6-A is involved are a 
unified proceeding and therefore when the unified 
proceeding is disposed of, the subject-matter of appeal 
would be the combination of suit plus counter-claim and 
therefore the appeal would be perfectly maintainable 
before the High Court. The counsel also would contend 
that under Order VIII, Rule 6-A what is contemplated by 
the Code is to dispose of the matter pronouncing a 
single judgment. Similarly what is to be drafted is a 
single decree wherein mention will be made of 
regarding the suit claim as well as the counter-claim. 
Now I will refer to a decision of this Court reported 
in A.Z. Mohammed Farooq v. State Government where 
incidentally the question arose and there was a 
preliminary point raised regarding the maintainability. 
But in that case the subject-matter of the counterclaim 
was above Rs. 10,000/- and therefore the Court did not 
decide the question, but had made references to the 
point at issue. The Full Bench of this Court considered 
the implication of Order VIII, Rule 6-A to 6G and in 
paragraph 17 refers to the fact that the counter-claim 
should be treated as a plaint and governed by the rules 
applicable to plaints. In paragraph 18 this Court 
observed that "having regard to the aforesaid 
provisions, it is possible to hold that the 'subject-matter' 
of the suit would be the aggregate of the amounts 
claimed on the plaint and in the written statement by 
way of counter-claim". But did not proceed to decide 
the same on the ground that the counter-claim itself 
exceeds Rs. 10,000/-. So the subject-matter of an appeal 
to be preferred under Section 52 of the Court Fees Act, 
would be the aggregate of the amounts claimed on the 
plaint and written statement. It is this 'subject -matter' 
that will govern the jurisdiction. Whether suit claim and 
counter-claim are independent proceedings or unified 
proceedings had been considered by the Madras High 
Court in T.K.V.S. Vidyapoornachary Sons v. M. R. 
Krishnamachary , which reads as follows: 



https://indiankanoon.org/doc/1552539/

https://indiankanoon.org/doc/138097064/
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Order 8, Rule 6-A speaks of a counterclaim as a plaint in 
one place and as a cross-claim in another place. 
Nevertheless, in its most operative provision, it lays 
down that the Court shall pronounce a single judgment 
in the suit, both on the original claim and on the 
counter-claim. The susceptibility of a counter-claim to 
be dealt with in a single judgment along with a suit 
claim, runs counter to the idea of the two being 
regarded as things apart. It is not merely that the Code 
provides for a single judgment to dispose of, at one 
stroke, the suit claim as well as a counter-claim, like 
hitting two birds with one stone. But Rule 6-C specifically 
lays down a special procedure to separate the suit claim 
from the counter-claim, wherever the separation is 
called for. This provision emphasises by implication that 
as a general rule a suit claim and a counter-claim ought 
properly to be regarded as constituting a unified 
proceeding. The rule, however, makes for an exception, 
and it is this; should the plaintiff in a given case desire 
that the counter-claim filed by the defendant in answer 
to his suit claim be dealt with as a separate suit in itself, 
he ought to apply for that relief before the trial Court 
and it should be done before the issues are settled. On 
his application for amending his suit claim and the 
counter-claim, the Court will have to consider whether 
the counter-claim should be dealt with as part and 
parcel of the suit or whether the defendant should be 
referred to a separate suit. These exceptional provisions 
in Rule 6 C only illustrate the homogeneity of the suit 
claim and the counterclaim as a single proceeding.” 


23. In fact, the principle, which has been dealt with by the 


Kerala High Court, in the aforesaid judgment, it was an 


argument, which was extended by the then counsel for the 


applicant therein, wherein he has made reference to a 


judgement of the Full Bench judgement of the Kerala High 


Court, as reported in AIR 1984 Kerala 126 (FB), A.Z. 


Mohammed Farooq Vs. State Government, which has dealt 


with the question, which arose then, that when there was a 


preliminary point raised, in regard to the maintainability of a 
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common appeal, and in that cases, it was held that when the 


subject matter of the counterclaim and as that of the suit is 


same, therefore the Court didn't decide two distinct 


questions, but rather had made a reference to the different 


points of issues which were involved therein.  


 


24. In the said case, the analogy of implications of Order 8 


Rule 6A, was based upon the observations which was made 


by the Full Bench of Kerala High Court in para 17 of the 


judgment, which in fact, para 17 has observed that the 


counterclaim should be treated as an independent plaint 


and would be covered by the Rules as it is applicable to the 


suit and in para 18 of the Full Bench judgement, the Court 


has rather observed that having regard to the aforesaid 


provision, it was held that when the subject matter of the 


suit would be the adequate amount claimed therein in the 


said suit, which was an amount involved in the subject 


matter in the counterclaim, it didn't proceeded to decide the 


claim on the ground that the counterclaim itself exceeded 


Rs. 10,000/-.  


 


24. In fact, the subject matter therein, which was before 


the Full Bench of Kerala High Court, was in relation to the 


suit for recovery of money, as involved therein, but 


however, much scrutiny or a finding cannot be recorded by 


this Court on the basis of aforesaid judgement of Full Bench 


of Kerala High Court, in the absence of the same being 
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placed on record before this Court by the learned counsel 


for the appellants.  


 


26. The reference made to para 6 of the said judgement, 


as argued, if that is taken into consideration, the Kerala High 


Court has taken a view that the suit claim and counterclaim, 


are only one single proceeding and as far as para 6 of the 


said judgement referred to that Rule 6C of Order 8 


illustrates, the homogeneity of the suit claim and the 


counterclaim as to be a single proceedings or a unified 


proceedings and which necessary takes the shape of a 


common adjudication over a common subject matter. But, 


unfortunately, the judgement and the findings which has 


been recorded in paras 5 and 6, have not made any 


observations in the context, as to whether at all even if the 


subject matter i.e. the property in dispute is common, and it 


has been commonly decided by the same judgement, 


whether what effect would Order 20, would have, as to 


whether it will result into a formulation of a common decree 


or it would result into a formulation of a different 


independent decree, because the plaint and the 


counterclaim as per law are to be treated as an independent 


suit.  


 


27. In that eventuality, the view expressed by the co-


ordinate Bench of the Kerala High Court, in the matters of 


Pampara Phillip (supra), with all due respect and reverences 
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at my command, I am not in agreement with the ratio laid 


down therein that merely on the pretext, that since it was a 


common judgement, in a common proceeding, once single 


appeal would suffice the purpose, to put a challenge to a 


two distinct decree formulated under Order 20, the 


coordinate Bench of the Kerala High Court has not 


considered the controversy from the conspicuous of the 


implications of Order 20, hence, I am not in agreement with 


the view taken by the Kerala High Court that a composite 


Appeal would be tenable as per the procedure prescribed 


under Order 41 of the Code of Civil Procedure.  


 


28. The learned counsel for the respondent has made 


reference to a judgement reported in 2015 (4) Supreme, 


298, Rajni Rani and Another Vs. Khairati Lal & Others, and 


while refuting the arguments as extended by the learned 


counsel for the appellant he has referred to para 12 of the 


said judgement, which is extracted hereunder:-  


“12. On a plain reading of the aforesaid provisions it is 
quite limpid that a counter-claim preferred by the 
defendant in a suit is in the nature of a cross-suit and by 
a statutory command even if the suit is dismissed, 
counter-claim shall remain alive for adjudication. For 
making a counter- claim entertainable by the court, the 
defendant is required to pay the requisite court fee on 
the valuation of the counter-claim. The plaintiff is 
obliged to file a written statement and in case there is 
default the court can pronounce the Judgment against 
the plaintiff in relation to the counter-claim put forth by 
the defendant as it has an independent status. The 
purpose of the scheme relating to counter-claim is to 
avoid multiplicity of the proceedings. When a counter-
claim is dismissed on being adjudicated on merits it 
forecloses the rights of the defendant. As per Rule 6A(2) 
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the court is required to pronounce a final judgment in 
the same suit both on the original claim and also on the 
counter-claim. The seminal purpose is to avoid piece-
meal adjudication. The plaintiff can file an application 
for exclusion of a counter-claim and can do so at any 
time before issues are settled in relation to the counter-
claim. We are not concerned with such a situation.” 


 


29. The Hon’ble Apex Court, in Rajni Rani (supra), while 


dealing with the implications of Order 8 Rule 6A, in relation 


to the counterclaim preferred by the defendant in a suit, it 


has observed that it will take shape of a cross-suit and even 


if the suit is dismissed, once the law provides that the 


counterclaim would still prevail to survive to be adjudicated 


on its own merit, unaffected by the dismissal of the suit, in 


that eventuality, the counterclaim, as well as the plaint, 


would have an independent procedural and adjudicatory 


status resulting into an independent formulation of a 


decree, in that eventuality, two different appeals are 


required to be preferred.  


 


30. In this case, it has been a consistent issue of debate as 


to when there is a composite decree, which deals with the 


plaint allegations, as well as that of a counterclaim, whether 


as a consequence of the remittance of a composite decree, 


whether there has had to be two independent appeals, to 


be challenged, when the composite judgement and decree 


are having an effect of a decision to be rendered in two 


independent proceedings under law and two independent 


nature of decrees have been granted by the Court, whereby 
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the suit has been decreed and the counterclaim has been 


rejected.  


 


31. Another question of law, which would emanate as to 


whether in an event if there is non-challenge of the part of 


the composite decree, which had been decided against the 


defendants/appellants herein, where no separate Appeal 


was filed by the defendants/appellants, before the Court 


below, whether the judgement and decree, which has been 


passed in the counterclaim, which is available to be 


challenged as an independent appeal in accordance with 


law, after the payment of the requisite Court fees. One 


appeal couldn't have been filed as against decreeing the 


suit, because admittedly, that would be a separate decree in 


favour of the plaintiff. For filing of an appeal against the 


dismissal of a counterclaim, there has to be a different 


appeal, because it will entail remittance of different set of 


Court fees, qua the relief which has been denied by the 


learned trial Court which has to be claimed in the appeal 


preferred by the defendants/appellants. In that eventuality, 


in an event, if a composite appeal is filed, with remittance of 


the Court fees, while giving a challenge to the dismissal of 


the counterclaim, this Court is of the view that the issue of 


the bar of res judicata against the defendants/appellants will 


come into play, when there is no independent challenge 


given to the judgement and decree of the counterclaim after 


the payment of the requisite Court fees.  
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32. This Court is of the view that in the instant case while 


dismissing the counterclaim, the relief claimed by the 


defendants/appellants in the counterclaim, would be 


separately appellable, because there are two different set of 


decrees, where the suit has been decreed and the 


counterclaim has been dismissed.  


 


33. This issue could also be looked into from the 


perspective that as per the provisions contained under 


Order 8 Rule 6A(2), the Court has been empowered to 


pronounce a final judgement in the same suit; 


independently both on the original claim of suit, as well as 


on the counterclaim, and in that view of the matter, when 


the suit is decided by a separate decree and is against the 


defendants/appellants resulting into a dismissal of the 


counterclaim, the person aggrieved by the judgement and 


decree in the counterclaim; though it might have been 


under the same set of facts which was decided by a common 


decree, it would be appellable by filing a separate appeal. 


The issue of maintainability of a composite Appeal of 


decreeing of the suit and dismissal of the counterclaim in 


view of the principles of the Hon’ble Apex Court, as 


rendered in Rajni Rani’s case reported in 2014 AIR SCW 


6187. In fact, the principles laid down therein, there has had 


to be an independent appeal, against the decree of the 


counterclaim and the suit itself. The relevant part of the 
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judgment i.e. para 44 of Rajni Rajni’s case (Supra) is 


extracted hereunder:-  


"44. Consequently, in view of the detailed discussion made 
hereinabove, this Court is of the view that the learned lst 
appellate court erred in entertaining the composite appeal 
having been preferred on behalf of the 
appellant/defendants laying challenge therein to the 
judgment passed by the learned trial court decreeing the 
suit of the plaintiffs as well as dismissing the counterclaim 
preferred on behalf of the appellant/defendant. In view of 
the latest law laid down by Hon‟ble Apex Court as well as the 
provisions contained in the law as discussed above, the 
Patna High Court SA No.274 of 2002 dt.24-07-2017 9 
appellant/defendant being aggrieved with the dismissal of 
the counterclaim ought to have filed separate appeal by 
affixing separate court fee and composite appeal, as has 
been preferred in the present case, was not maintainable." 


 


34. A counterclaim is by way of raising an independent 


claim though in the same proceedings, which is taken in the 


written statement and it takes the shape of a suit and is filed 


by the defendants/appellants, seeking an independent relief 


and a decree against the plaintiff, on a cause of action, 


which they have against the plaintiff, and in view of the 


simpliciter language of the provisions contained under Order 


8 Rule 6A(4), since it is an independent cause of action, 


which is agitated in a separate suit, to avoid the multiplicity 


of the proceedings, the defendants/appellants have been 


given liberty to file counterclaim and get an independent 


adjudication done, but, since the counterclaim has been 


treated as to be a separate suit, if a non-challenge of the 


same by filing an independent appeal, the principles of res 


judicata will apply; when the suit of the plaintiff is decreed 
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in view of the explanation (1) to Section 11 of the Code of 


Civil Procedure.  


 


35. If the decision in one suit has become final, in which 


the issue, which has to be decided in the Appeal was heard 


and finally decided, the connected suit in the shape of a 


counterclaim, cannot be appealed again, as it would be 


barred by the principles of res judicata. 


 


36. This Court is of the view, that if the wider principles of 


Ramnath Exports Private Limited (supra) is taken into 


consideration, as reported in 2022 SCC OnLine SC 788, in 


fact, the principal ratio, which has been laid down is that a 


common judgement the, appellants who had preferred a 


First Appeal before the High Court by commonly challenging 


both the decrees, it was a case, in which the Hon’ble Apex 


Court, in para 3 has observed, that there has had to be two 


separate Appeals, and in the said case, the appellants of the 


First Appeal had preferred a Miscellaneous Application, 


seeking permission to file a single appeal assailing the 


common judgement against two separate decrees. Hence, 


the judgement of Ramnath Exports Private Limited (Supra), 


which was dealing with this issue, was in the context where 


the appellants had sought a permission or leave of the Court 


to challenge the composite decree by filing a single appeal. 


Para 3 of the said judgment is extracted hereunder:- 


“3. Being aggrieved by the common judgment, appellant 
preferred First Appeal No.50 of 2008 before the High Court 
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challenging both the decrees. On filing appeal, at the initial 
stage, appellant also preferred an application being CLMA 
No.4365 of 2008 (in short be referred as “CLMA”) and sought 
permission to file a single appeal assailing the common 
judgment dated 16.04.2008 alongwith two separate decrees 
dated 30.04.2008. The first appeal was admitted by High 
Court vide order dated 18.07.2008 and by the same order, 
two weeks’ time was granted to file objections on CLMA and 
further two weeks to file rejoinder. It was further directed to 
list the application after lapse of the said period. 


 


37. From the submission, as it has been made by the 


learned counsel for the appellants/defendants, this Court is 


on the opinion, that on perusal of the decree and judgement 


passed by the Court below, it could be noticed that the 


nature of relief, which has been set-up by the 


appellants/defendants; in the counterclaim, even if it is read 


in correlation to the nature of decree, which has been set-up 


by the plaintiff in the suit, since being absolutely distinct to 


one another, and after being considered on merits when the 


claim of the plaintiff was decreed and the counterclaim of 


the defendants was negatived by the Court, there has to be 


a separate Appeal, in view of the provisions of Order 8 Rule 


6A(4). 


 


38. The aforesaid principles in the matters of Rajni Rani 


(Supra) has been discussed by the Hon’ble Apex Court in 


para 9 of the said judgement, as to what implications Order 


8 Rule 6A(4), would have if it is read along with Order 8 Rule 


6A(3) and ultimately the Hon’ble Apex Court has arrived to a 


conclusion that on the plain reading of the aforesaid 


provisions, with a counterclaim preferred by the defendants 
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in a suit is in the nature of cross suit by statutory command 


of law and even if the suit is decreed or it is dismissed, since 


the counterclaim under law is being permitted to be kept 


alive, without being affected by the decision of the suit, it 


will be treated as to be an independent suit altogether, 


which could be decided even despite dismissal of the suit. 


Para 9, 11 and 13 of the said judgement is extracted 


hereunder:- 


“9. To appreciate the controversy in proper perspective it is 
imperative to appreciate the scheme relating to the counter-
claim that has been introduced by CPC (amendment) Act 104 
of 1976 with effect from 1.2.1977. Order 8, Rule 6A deals 
with counter-claim by the defendant. Rule 6A(2) stipulates 
thus:- 


“(2) Such counter-claim shall have the same effect as 
a cross-suit so as to enable the Court to pronounce a 
final judgment in the same suit, both on the original 
claim and on the counter-claim.” 


11. Rule 6A(4) of the said Rule postulates that the counter-
claim shall be treated as a plaint and governed by rules 
applicable to a plaint. Rule 6B provides how the counter-
claim is to be stated and Rule 6C deals with exclusion of 
counter-claim. Rules 6D deals with the situation when the 
suit is discontinued. It is as follows:- 


“R. 6D. Effect of discontinuance of suit. – If in any case 
in which the defendant sets up a counter-claim, the 
suit of the plaintiff is stayed, discontinued or 
dismissed, the counter-claim may nevertheless be 
proceeded with.” 


13. In the instant case, the counter-claim has been dismissed 
finally by expressing an opinion that it is barred by principles 
of Order 2, Rule 2 of the CPC. The question is what status is 
to be given to such an expression of opinion. In this context 
we may refer with profit the definition of the term decree as 
contained in section 2(2) of CPC:- 


“(2) “decree” means the formal expression of an 
adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights of the 
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parties with regard to all or any of the matters in 
controversy in the suit and may be either preliminary 
or final. It shall be deemed to include the rejection of 
a plaint and the determination of any question within 
[1][ * * *] Section 144, but shall not include – any 
adjudication from which an appeal lies as an appeal 
from an order, or any order of dismissal for default. 


Explanation- A decree is preliminary when further 
proceedings have to be taken before the suit can be 
completely disposed of. It is final when such adjudication 
completely disposes of the suit. It may be partly preliminary 
and partly final;” 


 39. The judgement relied by the learned counsel for the 


appellants as aforesaid, it was altogether under a different 


set of facts where the distinction has been dealt with in para 


15 and 16 of the judgement, which entailed the 


consideration of the controversy pertaining to the money 


recovery from either of the parties and hence under sub 


Rule (2) of Rule 19 of Order 20, the decree passed in a suit in 


which the set off or a counterclaim shall be subject to the 


same set of provision as applicable in respect of an appeal. 


They take the shape of independent suit unaffected by the 


decision taken in either the proceedings i.e. the suit or the 


counter, as their legal existence is independent to one 


another, and consequential decision since it results to 


formulation of a separate decree. 


 


40. In that eventuality, given by the logic assigned in para 


16 of the judgment, a decree rendered in set off or 


counterclaim, will be subject to the proceedings as 


applicable in respect of an Appeal as provided under Section 


108 of the CPC.  
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41. Hence, for the aforesaid reasons, this Court is of the 


view that one composite Appeal as against the two 


independent and distinct decrees, rendered in an 


independent proceeding where the counterclaim has to be 


treated as an independent suit would not be tenable.  


 


42. Accordingly, the Second Appeal lacks merit and the 


same is hereby dismissed. 
 


(Sharad Kumar Sharma, J.) 
22.07.2022 


Mahinder/ 


   








HIGH COURT OF UTTARAKHAND AT NAINITAL 


Anticipatory Bail Application No. 129 of 2022 


 


Tarun Sah                              ....Applicant 


Versus 


          


State of Uttarakhand & Another               ….Respondents 


 


Present:-  
Mr. M.S. Pal, Senior Advocate, assisted by Mr. Lalit Miglani, Advocate for the 
applicant. 
Mr. Lalit Miglani, A.G.A. assisted by Ms. Sonika Khuble, Brief Holder for the State. 
Mr. C.K. Sharma, Advocate for the victim.  
 


Hon’ble Ravindra Maithani, J. (Oral) 


  Applicant Tarun Sah seeks anticipatory bail, in FIR 


No. 105 of 2022, under Sections 376 & 506 IPC, Police Station- 


Mukhani, District-Nainital. 


 
2.   Heard learned counsel for the parties and perused 


the record. 


 
3.   According to the FIR, in the Year 2018, the 


applicant forcibly established physical relations with the victim, 


when her husband was unwell. Thereafter, on multiple 


occasions, the applicant exploited the victim. He threatened the 


victim. The victim delivered a child, but, thereafter, again the 


applicant tried to harass her. The FIR records that the applicant 


also has a pistol. He started blackmailing the victim long back. 
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He threatened the victim to life. The FIR was lodged on 


26.04.2022. 


 


4.  Instant anticipatory bail applicant was first time 


taken up on 29.06.2022. In the FIR, which is Annexure-1 to the 


anticipatory bail application, the year of birth of the victim is 


recorded 1986. But, it appears that it is wrong because the 


victim herself has filed counter affidavit and she writes her age 


26 years. On 29.06.2022, this Court had passed an interim 


order also. 


 


5.  Learned Senior Counsel appearing for the 


applicant would argued that the FIR is after thought; 


manipulated and has been lodged under conspiracy with Deepak 


Bisht, the Station House Officer (“the SHO”), Mukhani.  Learned 


Senior Counsel raised the following arguments:- 


  (i) On 24.04.2022, the victim had given a report 


to Incharge, Police Station, Mukhani, but in 


that application, there were no allegations of 


rape. 


  (ii) Had the applicant forcibly established 


relations with the victim in the year 2018, 


why the victim not revealed it to her 


husband? 
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  (iii) On 24.04.2022, Deepak Bisht, the SHO, 


Police Station Mukhani, telephonically called 


the applicant at police station, informing him 


that an FIR, under Section 354 IPC, is being 


lodged against him. Reference has been 


made to the transcript of the conversation, 


which is filed by the applicant along with the 


supplementary affidavit dated 21.07.2022. 


  (iv) The victim herself had filed a transcript of 


the conversation, which allegedly took place 


between her and Deepak Bisht, the SHO, 


Police Station Mukhani, which reveals that, 


in fact, the FIR, itself, was filed under a 


conspiracy. Reference has been made to 


such conversation, in which Deepak Bisht 


was trying to get sexual favour from the 


victim for arresting the applicant. 


  (v) The applicant is ready even to get DNA 


examination of the child born of the victim. It 


is submitted that, in fact, the future of the 


child is also at stake.  


  (vi) The applicant, himself, had written it to the 


Director General of Police (“DIG”) that the 


investigation may be transferred to CBCID so 


as to reveal the truth. 







 4 


  (vii) When the FIR was lodged, the applicant 


sought protection from this Court and, 


thereafter, the anticipatory bail application 


has been filed.   


 


6.  Learned Senior Counsel appearing for the 


applicant also placed reliance in the principle of law, as laid 


down in the case of Ansaar Mohammad Vs. State of Rajasthan & 


Another, 2022 SCC Online (SC) 886. 


 


7.  In the case of Ansaar Mohammad (supra), the 


Hon’ble Supreme Court took note of the fact that the victim was 


staying with the applicant. But when the relationship did not 


work, FIR was lodged. In that case, bail was granted.   


 


8.  On the other hand, learned State Counsel would 


submit that arrest of the applicant is necessary; he is an 


influential person; he is tampering with the evidence; his 


revolver is to be taken into custody.  


 


9.  Learned  counsel for the victim would submit that 


the victim, in her statement recorded under Sections 161 and 


164 of the Code of Criminal Procedure, 1973, has stated about 


the offence committed by the applicant. 
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10.  Bail itself balances two conflicting rights, namely, 


right to personal liberty and societal interest. Anticipatory bail, 


in fact, somehow intrudes into the arena of investigation. It is 


settled law that arrest, even in cognizable cases, is not must. 


The power to arrest is one thing and necessity to arrest is 


something different. The law, on the point, is much settled that 


even in cognizable cases, before effecting arrest, Investigation 


Officer (“the IO”) has to record that the accused is involved in the 


case and his arrest is necessary. 


 


11.  Anticipatory bail is a protection, much wider to 


ensure personal liberty. Undoubtedly, arrest brings with it many 


such things apart from curtailment of liberty, which generally 


causes agony, anguish, humiliation, disrepute, etc. to a person 


so arrested. Anticipatory bail, as observed in the case of 


Gurubaksh Singh Sibbia & Others Vs State Punjab (1980) 2 


SCC 565 is an insurance against police custody. In the case of 


Gurubaksh Singh Sibbia (supra), the Hon’ble Supreme Court 


observed, “An order of anticipatory bail constitutes, so to 


say, an insurance against police custody following upon 


arrest for offence or offences in respect of which the order is 


issued. In other words, unlike a post-arrest order of bail, it is 


a pre-arrest legal process which directs that if the person in 


whose favour it is issued is thereafter arrested on the 
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accusation in respect of which the direction is issued, he 


shall be released on bail.” 


 


12.  The factors, that are taken into consideration, 


while considering the anticipatory bail applications, have also 


been laid down by the Hon’ble Supreme Court in a catena of 


decisions. In the case of Siddharam Satlingappa Mhetre Vs. 


State of Maharashtra and Others, (2011) 1 SCC 694, the Hon’ble 


Supreme Court gave a list of the factors, that may be taken into 


consideration, while considering anticipatory bail application. In 


fact, it has been referred to in the judgment of Sushila Aggarwal 


Vs. State (NCT of Delhi) 2020 SCC OnLine SC 98. In Para 112, 


in the judgment of Siddharam Satlingappa Mhetre (supra), the 


Hon’ble Supreme Court observed as hereunder:- 


  “112. The following factors and parameters can be taken 


into consideration while dealing with the anticipatory 


bail: 


(i) The nature and gravity of the accusation and the 


exact role of the accused must be properly 


comprehended before arrest is made; 


(ii) The antecedents of the applicant including the fact 


as to whether the accused has previously undergone 


imprisonment on conviction by a court in respect of 


any cognizable offence; 


(iii) The possibility of the applicant to flee from justice; 


(iv) The possibility of the accused's likelihood to repeat 


similar or other offences; 


(v) Where the accusations have been made only with 


the object of injuring or humiliating the applicant by 


arresting him or her; 
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(vi) Impact of grant of anticipatory bail particularly in 


cases of large magnitude affecting a very large number 


of people; 


(vii) The courts must evaluate the entire available 


material against the accused very carefully. The court 


must also clearly comprehend the exact role of the 


accused in the case. The cases in which the accused is 


implicated with the help of Sections 34 and 149 of the 


Penal Code, 1860 the court should consider with even 


greater care and caution because overimplication in 


the cases is a matter of common knowledge and 


concern; 


(viii) While considering the prayer for grant of 


anticipatory bail, a balance has to be struck between 


two factors, namely, no prejudice should be caused to 


the free, fair and full investigation and there should be 


prevention of harassment, humiliation and unjustified 


detention of the accused; 


(ix) The court to consider reasonable apprehension of 


tampering of the witness or apprehension of threat to 


the complainant; 


(x) Frivolity in prosecution should always be 


considered and it is only the element of genuineness 


that shall have to be considered in the matter of grant 


of bail and in the event of there being some doubt as to 


the genuineness of the prosecution, in the normal 


course of events, the accused is entitled to an order of 


bail.” 


 


13.  Right to personal liberty has to be respected. But, 


then, an offence has also to be investigated in a fair and 


reasonable manner, uninfluenced by any force, whatsoever. 


Apart from gravity of the offence and the exact role of the 


accused, the apprehension of tampering with the evidence, 


witnesses, or apprehension of threat to the complainant are also 
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important factors that are to be taken into consideration while 


considering the anticipatory bail application. 


 


14.  During the course of hearing of the instant 


anticipatory bail application, the victim appeared and filed a 


counter affidavit. She has stated in her counter affidavit that, in 


fact, she was threatened, followed by the applicant repeatedly. 


She was threatened to life also. When she went to lodge a report, 


police did not lodge it. Deepak Bisht, SHO, Police Station 


Mukhani, asked for sexual favour and demanded Rs. 5,00,000/- 


from her. The victim recorded this conversation and reported the 


matter to the DIG, Uttarakhand. When the Court wanted to 


know from learned State Counsel as to what has happened in 


the matter, the Court has been informed that, in fact, concerned 


SHO has already been suspended and an FIR has been lodged 


against him after preliminary inquiry, in which it was found that 


despite report having been given on 24.04.2022, Deepak Bisht, 


the SHO did not lodge the FIR. 


 


15.  In her counter affidavit, the victim has categorically 


stated that her husband was a kidney patient. He was on 


dialysis. During that period, on 09.04.2018, for the first time, 


the applicant forcibly raped her and, thereafter, continuously, 


under threat, by blackmailing her, established physical relations 


with her. She did not reveal it to her husband because he was 
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sick and she did not want to lose him. She gave birth to a child, 


but thereafter again, according to the victim, she was harassed, 


blackmailed. In Para 10 of her counter affidavit, the victim has 


stated that, in fact, when the blackmailing reached beyond her 


capacity, she revealed all these things to the wife of the 


applicant. Thereafter, she was further threatened. On 


20.04.2022, according to the victim, she was chased by the 


applicant by showing his pistol; threatening her.  


 


16.  On 23.04.2022, according to the victim, the 


applicant and his wife and one Hemant Kumar came to the 


resident of the victim, raised a lot of hue and cry, warned the 


victim of dire consequences and while leaving, damaged the gate 


and iron fences of the house of the victim. The entire incident 


was captured in a CCTV. A report was lodged and given to the 


police along with the CCTV footages. It is this report, which, 


according to the victim, was not lodged.  


 


17.  After the incident of 23.04.2022, according to the 


victim, she revealed the entire case to her husband. Her 


husband assured her. Thereafter, she could dare to go to the 


police station and lodged another report of rape, etc. against the 


applicant the 24.04.2022. But, according to the victim, it was 


also not lodged. Thereafter, the SSP was approached.  
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18.  Along with her counter affidavit, the victim has 


enclosed Annexure 5, her application given to the DIG. In that 


report, the victim has written that when on 24.04.2022, she 


gave report against the applicant, the mother-in-law of the 


applicant, who belongs to a political party and other persons 


were called at the police station  and the victim was pressurised 


to compromise and to take the FIR back. She was made to sit at 


the police station till 10:30 P.M. Finally, the FIR was lodged on 


26.04.2022. But still, according to the victim, she was 


threatened.  


 


19.  As stated, when the FIR was lodged, it is the case 


of the victim that the applicant was not arrested and the SHO, 


Deepak Bisht, sought sexual favour from her and demanded Rs. 


5,00,000/- bribe to arrest the applicant. The victim also writes 


to the DGP that she is being pressurised by the applicant and 


his family members of which she again gave a report on 


25.05.2022. 


 


20.  In the FIR, the allegations of rape, blackmailing, 


threatening have been levelled against the applicant. The victim 


writes that her husband was on bed. He is a chronic kidney 


patient, who is on dialysis. The applicant happened to be the 


friend of the husband of the victim. There is a date, which has 
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been disclosed by the victim, when she was for the first time 


forcibly raped by the applicant and, thereafter, repeatedly raped. 


 


21.  The above narration makes it abundantly clear 


that there are grave allegations of threatening and tampering of 


evidence against the applicant. There are allegations that his 


mother-in-law, being a member of political party, also tried to 


influence the investigation. They did not allow the report to be 


lodged for complete two days. The victim was made to sit at the 


police station. She was pressurised to compromise and to take 


her FIR back. These all allegations, which have been levelled 


against the applicant, denies him anticipatory bail.  


  


22.  Having considered the submissions and the facts 


and circumstances of the case, this Court is of the view that the 


applicant is not entitled to anticipatory bail. The instant 


anticipatory bail application deserves to be dismissed. 


 


23.   The anticipatory bail application is dismissed. 


 


           (Ravindra Maithani, J.) 
                         22.07.2022  
Ravi Bisht 








IN THE HIGH COURT OF UTTARAKHAND AT 
NAINITAL 


 
 


Criminal Misc. Application No. 530 of 2020 
 
 
Karthik Jayashankar and another           ...... Petitioners 
 


Vs. 
 


State of Uttarakhand 
and another          ..... Respondents 
 
 
 


Present:- 
Mr. P.B. Suresh and Mr. B.S. Adhikari, Advocates for the 
petitioners. 
Mr. V.K. Jemini, D.A.G. with Ms. Meena Bisht, Brief 
Holder for the State. 


     Mr. Arvind Vashistha, Senior Advocate assisted by       
Mr. Vivek Pathak, Advocate for the respondent no.2  


 
   


JUDGMENT 


Hon’ble Ravindra Maithani, J.(Oral) 
 
  The challenge in this petition is made to 


chargesheet dated 28.07.2020 as well as cognizance 


order dated 21.07.2020, passed in Special Sessions Trial 


No. 06 of 2020, State Vs. Smt. Parvati Lal and another, 


by the court of District and Sessions Judge, Special 


Judge, SC/ST Act, Nainital (“the case”) as well as the 


entire proceedings of the case.  


 
2.   Heard learned counsel for the parties and 


perused the record. 
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3.   Facts necessary to appreciate the 


controversy, briefly stated, are as follows.  The case is 


based on an FIR No. 03 of 2020, lodged under Sections 


504, 506 & 427 IPC and Sections 3(i)(r), 3(i)(s), 3(i)(z) of 


the Scheduled Castes and Scheduled Tribes (Prevention 


of Atrocities) Act, 1989 (“the Act”), by the respondent 


no.2 (the informant) on 01.06.2020 at Revenue Police 


Station Sarna, Tehsil Dhari, District Nainital. According 


to it, on 27.05.2020, when the informant along with his 


son and a Vijay Adhikari visited his property situated in 


Jeeling Estate, he found that the locks of his house were 


broken and the furniture and other articles were missing 


from the house. At that time, the petitioners, according 


to the FIR, abused the informant & insulted him with 


caste coloured remarks. They also threatened him that 


they would not allow the informant to stay at that place. 


It is this FIR, in which, after investigation, chargesheet 


has been submitted, on which cognizance was taken. It 


is impugned herein. 


 


4.  Learned counsel appearing for the 


petitioners would submit that the petitioners have 


challenged the chargesheet. In case, the chargesheet is 


quashed, the summoning order automatically would 
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extinct. He would submit the following points in his 


arguments:- 


4.1.  The summoning order is an interlocutory 


order. It is not appealable, as per Section 14A of the Act.  


 


4.2.  Only bail is an interlocutory order, which is 


appealable, as per Section 14A(2) of the Act. On this 


aspect, learned counsel has referred to the judgment in 


the case of V.C. Shukla Vs. State through CBI, 1980 


Supp SCC 92.  


 


4.3.  In the case of V.C. Shukla (supra), the 


Hon’ble Supreme Court has laid down the test to 


determine as to what is interlocutory order and what 


amounts to final order. The Hon’ble Supreme Court 


observed as hereunder:- 


“34. There is yet another aspect of the matter which 


has to be considered so far as this decision is 


concerned, to which we shall advert when we deal 


with the last plank of the argument of the learned 


counsel for the appellant. Suffice it to say at the 


moment that the case referred to also fully endorses 


the view taken by the Federal Court and the English 


decisions viz. that an order is not a final but an 


interlocutory one if it does not determine or decide the 


rights of parties once for all. Thus, on a consideration 
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of the authorities, mentioned above, the following 


propositions emerge: 


“(1) that an order which does not determine the 


right of the parties but only one aspect of the 


suit or the trial is an interlocutory order; 


(2) that the concept of interlocutory order has to 


be explained in contradistinction to a final order. 


In other words, if an order is not a final order, it 


would be an interlocutory order; 


 (3) that one of the tests generally accepted by the 


English courts and the Federal Court is to see if 


the order is decided in one way, it may terminate 


the proceedings but if decided in another way, 


then the proceedings would continue, because, 


in our opinion, the term ‘interlocutory order’ in 


the Criminal Procedure Code has been used in a 


much wider sense so as to include even 


intermediate or quasi-final orders; 


(4) that an order passed by the Special Court 


discharging the accused would undoubtedly be a 


final order inasmuch as it finally decides the 


rights of the parties and puts an end to the 


controversy and thereby terminates the entire 


proceedings before the court so that nothing is 


left to be done by the court thereafter; 


(5) that even if the Act does not permit an appeal 


against an interlocutory order the accused is not 


left without any remedy because in suitable 


cases, the accused can always move this Court 


in its jurisdiction under Article 136 of the 


Constitution even against an order framing 


charges against the accused. Thus, it cannot be 


said that by not allowing an appeal against an 
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order framing charges, the Act works serious 


injustice to the accused.” 


4.4.  Section 14A of the Act does not oust the 


jurisdiction of this Court under Section 482 of the Code 


of Criminal Procedure, 1973 (“the Code”). In order to 


ensure substantial justice, this Court, in a given case, 


may exercise this jurisdiction despite bar under Section 


14A of the Act. 


 


4.5.  In support of his contention, learned 


counsel for the petitioners has placed reliance on the 


principles of law, as laid down in the cases of Prathvi Raj 


Chauhan Vs. Union of India and Others, 2020 (4) SCC 


727, In Re.- Provision of Section 14 of the Scheduled 


Castes and Scheduled Tribes (Prevention of Atrocities) 


Amendment Act, 2015, 2018 SCC OnLine All 2087 (“the 


Allahabad Case”) and Union of India Vs. State of 


Maharashtra, 2020 (4) SCC 761. 


4.6.  In the case of Prathvi Raj Chauhan (supra), 


the Hon’ble Supreme Court interpreted the provisions of 


Sections 18 and 18A of the Act. Section 18 of the Act 


provides that Section 438 of the Code shall not apply to 


the person committing an offence under the Act. 


According to it, “Nothing in Section 438 of the Code 


shall apply in relation to any case involving the 
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arrest of any person on an accusation of having 


committed an offence under this Act”. In the case of 


Prathvi Raj Chauhan (supra), the Hon’ble Supreme Court 


considered these aspects and observed that if prima facie 


case under the provisions of the Act is not made out, the 


bar does not come into play. In paras 11 and 32, the 


Hon’ble Supreme Court observed as hereunder:- 


 “11. Concerning the applicability of provisions 


of Section 438 CrPC, it shall not apply to the cases 


under the 1989 Act. However, if the complaint does 


not make out a prima facie case for applicability of 


the provisions of the 1989 Act, the bar created by 


Sections 18 and 18-A(i) shall not apply. We have 


clarified this aspect while deciding the review 


petitions.” 


 “32. As far as the provision of Section 18-A and 


anticipatory bail is concerned, the judgment of 


Mishra, J. has stated that in cases where no prima 


facie materials exist warranting arrest in a 


complaint, the court has the inherent power to direct 


a pre-arrest bail.” 


4.7.  In the Allahabad Case, the applicability of 


Section 14A of the Act has been discussed. In Para 93 of 


the judgment, proposition of law has been propounded 


by the Hon’ble Court and it is observed that “While 


answering this question, we are conscious that 


Article 226 and 227 are part of the basic structure of 


the Constitution. These powers, as held by the 
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Supreme Court in State (through Special Cell, New 


Delhi) cannot be limited or fettered by any act of 


legislature. The parameters and the grounds on 


which the provisions of Section 482 Cr.P.C. are 


entitled to be invoked are also well settled. The 


question therefore really is not one of ouster of these 


jurisdictions but whether they are entitled to be 


invoked in respect of judgments, sentences or orders 


which are otherwise appelable under Section 14A.” 


4.8.  Essentially, the Hon’ble High Court answered 


this question in Para 121 B, which is as hereunder:- 


 “121………………………………………………………


…………………………………………………………………… 


  B. Whether in view of the provisions 


contained in Section 14-A of the Amending Act, a 


petition under the provisions of Article 226/227 


of the Constitution of India or a revision under 


Section 397 of the Code of Criminal Procedure or 


a petition under Section 482 Cr.P.C., is 


maintainable. OR in other words, whether by 


virtue of Section 14-A of the Amending Act, the 


powers of the High Court under Articles 226/227 


of the Constitution or its revisional powers or the 


powers under Section 482 Cr.P.C. stand ousted? 


 We therefore answer Question (B) by holding 


that while the constitutional and inherent powers 


of this Court are not “ousted” by Section 14A, 


they cannot be invoked in cases and situations 


where an appeal would lie under Section 14A. 
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Insofar as the powers of the Court with respect to 


the revisional jurisdiction is concerned, we find 


that the provisions of Section 397 Cr.P.C. stand 


impliedly excluded by virtue of the special 


provisions made in Section 14A. This, we hold 


also in light of our finding that the word “order” 


as occurring in sub-section(1) of Section 14A 


would also include intermediate orders.” 


4.9.  In the case of Union of India (supra) also 


applicability of the provisions of Section 482 of the Code, 


in the cases pertaining to offences under the Act, has 


been considered by the Hon’ble Supreme Court. The 


Hon’ble Supreme Court also considered the aspect of 


lodging of false cases and remedy to the affected persons 


therein. It has been held that in such eventualities, the 


proceeding under Section 482 of the Code may be 


resorted to. In Paras 52 and 60, the Hon’ble Supreme 


Court observed as hereunder:- 


 “52. There is no presumption that the members 


of the Scheduled Castes and Scheduled Tribes may 


misuse the provisions of law as a class and it is not 


resorted to by the members of the upper castes or 


the members of the elite class. For lodging a false 


report, it cannot be said that the caste of a person is 


the cause. It is due to the human failing and not due 


to the caste factor. Caste is not attributable to such 


an act. On the other hand, members of the 


Scheduled Castes and Scheduled Tribes due to 


backwardness hardly muster the courage to lodge 


even a first information report, much less, a false 


one. In case it is found to be false/unsubstantiated, 
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it may be due to the faulty investigation or for other 


various reasons including human failings irrespective 


of caste factor. There may be certain cases which 


may be false that can be a ground for interference by 


the Court, but the law cannot be changed due to 


such misuse. In such a situation, it can be taken 


care of in proceeding under Section 482 CrPC.” 


 “60. In case any person apprehends that he 


may be arrested, harassed and implicated falsely, he 


can approach the High Court for quashing the FIR 


under Section 482 as observed in State of 


Orissa v. Debendra Nath Padhi [State of 


Orissa v. Debendra Nath Padhi, (2005) 1 SCC 568 : 


2005 SCC (Cri) 415].” 


4.10.  No prima facie case is made out. Learned 


counsel for the petitioners would submit that essentially, 


there is dispute of property between the parties and 


whatever is alleged to have happened, according to the 


FIR itself, is due to dispute with regard to property. In 


such cases, it is argued that the provisions of the Act are 


not applicable.  


4.11.  In support of his contention, learned counsel 


for the petitioners has placed reliance upon the 


principles of law, as laid down in the case of Khuman 


Singh Vs. State of Madhya Pradesh, 2019 SCC Online 


SC 1104 and Hitesh Verma Vs. State of Uttarakhand 


and Another, (2020) 10 SCC 710. 
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4.12.   In the case of Khuman Singh (supra), the 


Hon’ble Supreme Court quoted with approval the 


principles of law, as laid down in the case of Dinesh 


alias Buddha Vs. State of Rajasthan, (2006) 3 SCC 771 


and in Para 15, the Hon’ble Court observed as 


hereunder:- 


 “15. Sine qua non for application of Section 


3(2)(v) is that an offence must have been committed 


against a person on the ground that such person is a 


member of the Scheduled Castes or the Scheduled 


Tribes. In the instant case no evidence has been led 


to establish this requirement. It is not the case of the 


prosecution that the rape was committed on the 


victim since she was a member of a Scheduled Caste. 


In the absence of evidence to that effect, Section 


3(2)(v) has no application. Had Section 3(2)(v) of the 


Atrocities Act been applicable then by operation of 


law, the sentence would have been imprisonment for 


life and fine.” 


4.13.  This principle has further been followed in the 


case of Hitesh Verma (supra). In Paras 13 and 18, the 


Hon’ble Supreme Court, in the case of Hitesh Verma 


(supra) observed as hereunder:- 


 “13. The offence under Section 3(1)(r) of the Act 


would indicate the ingredient of intentional insult 


and intimidation with an intent to humiliate a 


member of a Scheduled Caste or a Scheduled Tribe. 


All insults or intimidations to a person will not be an 


offence under the Act unless such insult or 


intimidation is on account of victim belonging to 
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Scheduled Caste or Scheduled Tribe. The object of 


the Act is to improve the socio-economic conditions 


of the Scheduled Castes and the Scheduled Tribes as 


they are denied number of civil rights. Thus, an 


offence under the Act would be made out when a 


member of the vulnerable section of the society is 


subjected to indignities, humiliations and 


harassment. The assertion of title over the land by 


either of the parties is not due to either the 


indignities, humiliations or harassment. Every citizen 


has a right to avail their remedies in accordance with 


law. Therefore, if the appellant or his family members 


have invoked jurisdiction of the civil court, or that 


Respondent has invoked the jurisdiction of the civil 


court, then the parties are availing their remedies in 


accordance with the procedure established by law. 


Such action is not for the reason that Respondent 2 


is a member of Scheduled Cast.” 


 “18. Therefore, offence under the Act is not 


established merely on the fact that the informant is a 


member of Scheduled Caste unless there is an 


intention to humiliate a member of Scheduled Caste 


or Scheduled Tribe for the reason that the victim 


belongs to such caste. In the present case, the 


parties are litigating over possession of the land. The 


allegation of hurling of abuses is against a person 


who claims title over the property. If such person 


happens to be a Scheduled Caste, the offence under 


Section 3(1)(r) of the Act is not made out.” 


4.14.  The provisions of the Act are also not 


applicable, because the alleged incident did not happen 


in a public view. In support of his contention, learned 


counsel for the petitioners further placed reliance on the 


principles, as laid donwn in the case of Hitesh Verma 
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(supra), wherein, the provision of the Act has been 


referred to. The Court has interpreted the phrase “any 


place within public view”. In para 14 of the judgment, 


the Hon’ble Court has observed as hereunder:- 


 “14. Another key ingredient of the provision is 


insult or intimidation in “any place within public 


view”. What is to be regarded as “place in public 


view” had come up for consideration before this 


Court in the judgment reported as Swaran 


Singh v. State [Swaran Singh v. State, (2008) 8 SCC 


435 : (2008) 3 SCC (Cri) 527] . The Court had drawn 


distinction between the expression “public place” and 


“in any place within public view”. It was held that if 


an offence is committed outside the building e.g. in a 


lawn outside a house, and the lawn can be seen by 


someone from the road or lane outside the boundary 


wall, then the lawn would certainly be a place within 


the public view. On the contrary, if the remark is 


made inside a building, but some members of the 


public are there (not merely relatives or friends) then 


it would not be an offence since it is not in the public 


view (sic) [Ed. : This sentence appears to be contrary 


to what is stated below in the extract from Swaran 


Singh, (2008) 8 SCC 435, at p. 736d-e, and in the 


application of this principle in para 15, below:“Also, 


even if the remark is made inside a building, but 


some members of the public are there (not merely 


relatives or friends) then also it would be an offence 


since it is in the public view.”] . The Court held as 


under : (SCC pp. 443-44, para 28) 


  “28. It has been alleged in the FIR that Vinod 


Nagar, the first informant, was insulted by 


Appellants 2 and 3 (by calling him a “chamar”) 


when he stood near the car which was parked at 


the gate of the premises. In our opinion, this was 
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certainly a place within public view, since the 


gate of a house is certainly a place within public 


view. It could have been a different matter had 


the alleged offence been committed inside a 


building, and also was not in the public view. 


However, if the offence is committed outside the 


building e.g. in a lawn outside a house, and the 


lawn can be seen by someone from the road or 


lane outside the boundary wall, the lawn would 


certainly be a place within the public view. Also, 


even if the remark is made inside a building, but 


some members of the public are there (not 


merely relatives or friends) then also it would be 


an offence since it is in the public view. We 


must, therefore, not confuse the expression 


“place within public view” with the expression 


“public place”. A place can be a private place but 


yet within the public view. On the other hand, a 


public place would ordinarily mean a place 


which is owned or leased by the Government or 


the municipality (or other local body) or gaon 


sabha or an instrumentality of the State, and 


not by private persons or private bodies.” 


4.15.  The investigation has been hostile in the case. 


The Investigating Officer (“IO”) had given a notice under 


Section 14A of the Act on 24.06.2020 to the petitioner 


no.1 to appear before him on 25.06.2020. The petitioner 


represented through lawyer and sought some time. They 


also filed a Writ Petition challenging the FIR and in that 


Writ Petition (Criminal) No. 1855 of 2020, Karthik 


Jayashankar and Another Vs. State of Uttarakhand and 


Another, on 26.06.2020, the Court has been pleased to 


pass interim order restraining the State to take any 
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coercive steps against the petitioners. But, it is argued 


that thereafter, chargesheet was filed by the IO on 


20.07.2020, without further requiring the presence of 


the petitioners. It is also argued that, in fact, in the FIR, 


Vijay Adhikari has been made a witness deliberately, so 


as to make a case against the petitioners. Learned 


counsel for the petitioner would submit that earlier in 


the year 2017 also, there was a dispute between the 


petitioners and the informant, in which on 12.10.2017, a 


settlement was entered into, which was also witnessed 


by Vijay Adhikari.  


4.16.  The FIR and subsequent filing of the 


chargesheet is malafide. It is argued that, in fact, 


petitioner no.1 is a lawyer. He is representing a Birendra 


Singh against some builders, who want to destroy the 


ecology of that area in a Writ Petition (PIL) No. 44 of 


2020, Birendra Singh Vs. Union of India and Others, in 


this Court (“the PIL”). It is being argued that in the PIL, a 


Devanya Resorts Pvt. Ltd. ( the Builder) is represented 


through its Managing Director, Murari Sah, who is close 


associate of the informant. Since the petitioner no.1 is 


agitating the issue of local residents, so as to restrain 


the builder from deforesting the area, it is argued that 


the petitioners have been falsely implicated. Reference 
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has also been made to other litigation, which the 


petitioner no.1 is agitating in the Hon’ble Supreme Court 


that being Civil Appeal No. 8560 of 2018, Birendra Singh 


Vs. Ministry of Environment Forest and Climate Change 


and Others (“the Civil Appeal”). It is argued that, in fact, 


8.5 hectares land has been carved out as forest land and 


this, according to the learned counsel for the petitioners, 


is also one of the reasons to falsely implicate the 


petitioners.  


4.17.  The FIR is not reliable because, according to 


it, it was given on 28.05.2020, whereas, it was lodged on 


01.06.2020.  


4.18.  Learned counsel for the petitioners would 


submit that the petitioner no.1 is a practicing Advocate. 


In order to damage his career, due to malafide, so that 


the petitioner no.1 may not represent the local residents 


in the PIL or before the Hon’ble Supreme Court against 


the deeds of the builder, the proceedings have been 


initiated, which deserves to be quashed.  


5.  On the other hand, learned Senior Counsel for 


the respondent no.2 would submit that there is no 


substance that the proceedings are biased. It is argued 


that in order to attract malafide in any action, the 
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matter should be part of investigation like Court’s order, 


etc. or it is should be of sterling nature. But, it is argued 


that it is lacking in the instant case. In fact, learned 


Senior Counsel has placed reliance on the principles of 


law, as laid down in the case of Kaptan Singh Vs. State 


of Uttar Pradesh, (2021) 9 SCC 35, to argue that in the 


proceedings under Section 482 of the Code, the only 


material collected during investigation may be looked 


into. Beyond that, the matter may not be examined.  


5.1.  In the case of Kaptan Singh (supra), the 


decision in a proceeding under Section 482 of the Code, 


was not upheld because it was found that the some 


disputed joint notarized affidavits were considered by the 


Court. Learned Senior Counsel raised the following 


points in his submission:- 


5.2.  The petition is not maintainable. 


5.3.  It is argued that Section 14A of the Act does 


not oust the jurisdiction of the Court under Section 482 


of the Code, instead, it gives alternate remedy, where the 


petitioners could ventilate their grievances.  Reference as 


been made to Section 8C of the Act to argue that, in fact, 


the petitioner knew and they were aware of the caste of 


the informant.  
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5.4.  The order summoning an accused is not an 


interlocutory order. Reference has been made to the 


judgment in the case of Sanjay Kumar Rai Vs. State of 


Uttar Pradesh and Another, 2021 SCC Online SC 367 


and Prabhu Chawla Vs. State of Rajasthan and Another, 


2016 (16) SCC 30.  


5.5.  In the case of Prabhu Chawla (supra), the 


Hon’ble Supreme Court decided controversy between two 


conflicting judgments and held that the law laid down in 


the case of Dhariwal Tobacco Products Ltd. Vs. State of 


Maharashtra, 2009 (2) SCC 370 is a good law. In the 


case of Dhariwal (supra), the Hon’ble Supreme Court has 


categorically held that “Indisputably issuance of 


summons is not an interlocutory order within the 


meaning of Section 397 of the Code”.  


5.6.  In the case of Sanjay Kumar Rai (supra), the 


Hon’ble Supreme Court, inter alia, held that “orders 


framing charges or refusing discharge are neither 


interlocutory nor final in nature and are therefore 


not affected by the bar of Section 397 (2) of Cr.P.C.” 


5.7.  In the instant case, prima facie case is made 


out. The concept of public view does not mean public 


place. It should be “a place within public view”.  







 18 


5.8.  Learned Senior Counsel has also referred to 


the judgment in the case of Hitesh Verma (supra). The 


same paragraph, which has already been quoted 


hereinabove, wherein a distinction between “public 


place” and “a place within public view” has been made.  


5.9.  It is argued by learned Senior Counsel that 


the FIR discloses commission of offences and no 


interference is warranted. 


5.10.  The investigation has been done as per law. It 


is not at all required for the Investigating Officer to take 


into consideration the defence given by the accused. 


5.11.  Admittedly, according to learned Senior 


Counsel, a notice under Section 41A of the Code was 


given to the petitioners but they did not participate in 


the proceedings. They took time. The Investigating 


Officer, after completing the Investigation submitted the 


chargesheet. It cannot be faulted with. It cannot be said 


that the investigation is hostile. The Investigating Officer 


had approached the petitioners.  


5.12.  It is the petitioners, who did not participate in 


the investigation. The proceedings are not malafide. 
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5.13.  Mere statement that the proceedings are 


malafide is not enough to quash the proceedings under 


Section 482 of the Code. There should be material to 


establish it. If the points are debatable, it requires proof. 


They cannot be taken into consideration in a proceeding 


to quash a criminal prosecution at its threshold.  


6.  Learned State Counsel would submit that the 


petition is not maintainable. Prima facie offence is made 


out. The informant and the witnesses have supported 


the prosecution case. Factual aspects may not be 


examined in this proceeding, therefore, no interference is 


warranted in the matter and the petition is liable to be 


dismissed. 


7.  Question of maintainability of the petition has 


been raised, It is argued that Section 14A of the Act 


gives a remedy. Hence, the instant petition is not 


maintainable. Section 14A of the Act is as follows:- 


  “14A. Appeals.—(1) Notwithstanding anything 


contained in the Code of Criminal Procedure,1973 (2 


of 1974), an appeal shall lie, from any judgment, 


sentence or order, not being an interlocutory order, 


of a Special Court or an Exclusive Special Court, to 


the High Court both on facts and on law.  


(2) Notwithstanding anything contained in sub-


section (3) of section 378 of the Code of Criminal 


Procedure, 1973 (2 of 1974), an appeal shall lie to 
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the High Court against an order of the Special Court 


or the Exclusive Special Court granting or refusing 


bail.  


(3) Notwithstanding anything contained in any other 


law for the time being in force, every appeal under 


this section shall be preferred within a period of 


ninety days from the date of the judgment, sentence 


or order appealed from: Provided that the High Court 


may entertain an appeal after the expiry of the said 


period of ninety days if it is satisfied that the 


appellant had sufficient cause for not preferring the 


appeal within the period of ninety days: Provided 


further that no appeal shall be entertained after the 


expiry of the period of one hundred and eighty days. 


(4) Every appeal preferred under sub-section (1) 


shall, as far as possible, be disposed of within a 


period of three months from the date of admission of 


the appeal. 


8.  The provisions of the Act are undoubtedly 


made to protect a section of society so as to improve the 


socio-economic condition of that group. The statement of 


objects and reasons of the Act speaks in volume about 


it.  


9.  Section 14A of the Act, as quoted hereinabove, 


makes a departure in the matter of appeal from the 


provision of the Code and according to it, all orders are 


appealable, except interlocutory orders.  


10.  Section 14A(2) provides that an order granting  


or refusing bail in the matter shall also be appealable. 
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11.  Learned counsel for the petitioners referred to 


the provision of Sections 4 and 5 of the Code to argue 


that, in fact, specific provisions have been made under 


the Act with regard to appeal. Therefore, with regard to 


appeal qua the interlocutory orders, the provisions of the 


Code on the subject shall not be applicable. He would 


argue that Section 14A(1) of the Act bars appeal in the 


cases of interlocutory orders, but clarifies that such 


interlocutory orders should be bail alone as given in Sub 


Section 2 to it. This interpretation perhaps may not be a 


correct interpretation of Section 14A(1) and Section 


14A(2) of the Act. 


12.  Sections 4 and 5 of the Code makes provision 


with regard to applicability of the provisions of the Code. 


They are as hereunder:- 


  “4. Trial of offences under the Indian Penal 


Code and other laws.—(1) All offences under the 


Indian Penal Code (45 of 1860) shall be investigated, 


inquired into, tried, and otherwise dealt with 


according to the provisions hereinafter contained.  


(2) All offences under any other law shall be 


investigated, inquired into, tried, and otherwise dealt 


with according to the same provisions, but subject to 


any enactment for the time being in force regulating 
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the manner of place of investigating, inquiring into, 


trying or otherwise dealing with such offences.”  


“5. Saving.—Nothing contained in this Code 


shall, in the absence of a specific provision to the 


contrary, affect any special or local law for the time 


being in force, or any special jurisdiction or power 


conferred, or any special form of procedure 


prescribed, by any other law for the time being in 


force.”  


13.  The provision of Section 5 of the Code makes 


it abundantly clear that if there are specific provisions 


under any specific law that shall be made applicable and 


in the absence of such provisions, the provisions of the 


Code shall be applicable. 


14.  Section 14A of the Act bars appeal in the 


cases of interlocutory orders. Section 14A(2) of the Act 


makes bail orders appealable. In fact, Section 14A(2) of 


the Act does not explain as to what would be the 


interlocutory orders for the application of Section 14A(1) 


of the Act. Instead, it carves out an exception from the 


interlocutory orders with regard to grant and refusal of 


bail. It is true that in the case of V.C. Shukla (supra), the 


Hon’ble Supreme Court, on this aspect, summed up the 


principles in para 34 and made two category of cases, 


either interlocutory or final orders. But, the fact remains 
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with regard to summoning order, in the case of Prabhu 


Chawla (supra), the Hon’ble Supreme Court upheld the 


principles of law, as laid down in the case of Dhariwal 


(supra), wherein, it is categorically held that the order of 


summoning an accused is not an interlocutory order.  


15.  Section 14A(1) makes a provision for 


preferring appeals in the matters except against 


interlocutory orders. Does it mean that the petitioners 


would have filed appeal and the petition under Section 


482 of the Code is not maintainable?   


16.  The jurisdiction under Section 482 of the 


Code is exercised to prevent the abuse of the process of 


any court or to enforce any order of the Court or 


otherwise to secure the end of justice. It is such a wide 


jurisdiction but much guided by the principles of law as 


laid down by the Hon’ble Supreme Court in umpteen 


judgments. 


17.  In the case of Dinesh Dutt Joshi Vs. State of 


Rajasthan and Another, (2001) 8 SCC 570, the Hon’ble 


Supreme Court observed that the provision may be 


exercised to do that real and substantial justice, for the 


administration of which alone it exists. In Para 6, the 


Hon’ble Supreme Court observed as hereunder:- 
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“6. Section 482 of the Code of Criminal 
Procedure confers upon the High Court 
inherent powers to make such orders as may 
be necessary to give effect to any order under 
the Code, or to prevent abuse of the process of 
any court or otherwise to secure the ends of 
justice. It is a well-established principle of law 
that every court has inherent power to act ex 
debito justitiae — to do that real and 
substantial justice for the administration of 
which alone it exists or to prevent abuse of the 
process of the court. The principle embodied in 
the section is based upon the maxim: quando 
lex aliquid alicui concedit, concedere videtur et 
id sine quo res ipsae esse non potest i.e. when 
the law gives anything to anyone, it gives also 
all those things without which the thing itself 
would be unavailable. The section does not 
confer any new power, but only declares that 
the High Court possesses inherent powers for 
the purposes specified in the section. As 
lacunae are sometimes found in procedural 
law, the section has been embodied to cover 
such lacunae wherever they are discovered. 
The use of extraordinary powers conferred 
upon the High Court under this section are 
however required to be reserved, as far as 
possible, for extraordinary cases.” 


18.  On behalf of the petitioners, challenge to the 


proceedings have been made, inter alia, on the ground 


that (i) no prima facie case is made out and (ii) the 


provisions are based on malafide.   


19.  In the case of State of Haryana Vs. Ch. Bhajan 


Lal, AIR 1992 SC 604, the Hon’ble Supreme Court 


illustratively laid down the circumstances under which 


the jurisdiction may be exercised. In Para 102 of it, the 


Hon’ble Supreme Court  observed as hereunder:- 
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“102. In the backdrop of the interpretation of 
the various relevant provisions of the Code 
under Chapter XIV and of the principles of law 
enunciated by this Court in a series of 
decisions relating to the exercise of the 
extraordinary power under Article 226 or the 
inherent powers under Section 482 of the Code 
which we have extracted and reproduced 
above, we give the following categories of cases 
by way of illustration wherein such power 
could be exercised either to prevent abuse of 
the process of any court or otherwise to secure 
the ends of justice, though it may not be 
possible to lay down any precise, clearly 
defined and sufficiently channelised and 
inflexible guidelines or rigid formulae and to 
give an exhaustive list of myriad kinds of cases 
wherein such power should be exercised. 


(1) Where the allegations made in the first 
information report or the complaint, even if 
they are taken at their face value and accepted 
in their entirety do not prima facie constitute 
any offence or make out a case against the 
accused. 


(2) Where the allegations in the first 
information report and other materials, if any, 
accompanying the FIR do not disclose a 
cognizable offence, justifying an investigation 
by police officers under Section 156(1) of the 
Code except under an order of a Magistrate 
within the purview of Section 155(2) of the 
Code. 


(3) Where the uncontroverted allegations made 
in the FIR or complaint and the evidence 
collected in support of the same do not disclose 
the commission of any offence and make out a 
case against the accused. 


(4) Where, the allegations in the FIR do not 
constitute a cognizable offence but constitute 
only a non-cognizable offence, no investigation 
is permitted by a police officer without an order 
of a Magistrate as contemplated under Section 
155(2) of the Code. 


(5) Where the allegations made in the FIR or 
complaint are so absurd and inherently 
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improbable on the basis of which no prudent 
person can ever reach a just conclusion that 
there is sufficient ground for proceeding 
against the accused. 


(6) Where there is an express legal bar 
engrafted in any of the provisions of the Code 
or the concerned Act (under which a criminal 
proceeding is instituted) to the institution and 
continuance of the proceedings and/or where 
there is a specific provision in the Code or the 
concerned Act, providing efficacious redress for 
the grievance of the aggrieved party. 


(7) Where a criminal proceeding is manifestly 
attended with mala fide and/or where the 
proceeding is maliciously instituted with an 
ulterior motive for wreaking vengeance on the 
accused and with a view to spite him due to 
private and personal grudge.” 


 20.  Section 18 of the Act bars applicability of 


Section 438 of the Code in the matters of the cases 


pertaining under the Act. But, in the case of Union of 


India (supra), the Hon’ble Supreme Court categorically 


held that “if the cases under the Act has been falsely 


filed it can be taken care of in proceeding under 


Section 482 of the Code.” Para 52 of the judgment has 


already been quoted hereinabove. Similarly, in the case 


of Prathvi Raj Chauhan (supra) also, the same principle 


has been laid down. 


21.  The jurisdiction, under Section 482 of the 


Code, in the matters of offences under the Act, has not 


been ousted. It cannot be said that the moment a 


proceeding is challenged under Section 482 of the Code, 
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at the outset, it may not be entertained on the ground 


that it is under the provision of the Act. There may be 


circumstances of a given case, which may require this 


Court to look into the aspect of the matter.  


22.  If prima facie case is not made out under the 


provisions of the Act, this Court would be well within its 


jurisdiction to consider the matter under Section 482 of 


the Code. Impliedly, it may then be said that the bar of 


Section 14A of the Act would not be applicable. The 


Court proceeds to examine it now.  


23.  Admittedly, this is not the first round of 


litigation between the parties. Earlier in the Year 2017, 


parties had lodged reports against each other. That 


matter was settled by a settlement dated 12.10.2017. It 


is an important document. It has been filed by the 


petitioners as Annexure 2 to the petition. According to it, 


both parties had then lodged FIR against each other. The 


first party, according to this compromise, is the 


informant. As per the settlement, the informant had to 


get demarcation of his property done, in which the 


petitioners were to assist. What is being argued is that 


the informant did not get demarcation. He lodged false 


FIR.  
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24.  The settlement dated 12.10.2017 has been 


referred to in Para 6 of the petition filed by the 


petitioners. It is replied in Para 42 of its counter affidavit 


by the informant. Admittedly, the parties are in property 


dispute. Para 42 of the counter affidavit filed by the 


informant makes it abundantly clear that the parties are 


disputing ownership or possession of certain property. In 


order to better appreciate this controversy, it would be 


apt to reproduce a part of this Para 42 of the counter 


affidavit, which is as hereunder:- 


 “It is rather the Applicant No. 1 who has 


disturbed the peace and harmony of Jilling ever 


since his decision to start managing the affairs of 


his ‘Jilling Estate’. Upon his arrival in 2017, the 


Applicant No. 1 instigated his proxy petitioner Mr. 


Birendra Singh to file a frivolous and baseless 


partition suit in order to illegally grab the land of 


the Respondent No. 2, which land had been sold by 


the father-in-law of the said proxy petitioner in 


1982. As submitted above, the partition suit has 


been dismissed by the Executive Magistrate, First 


Class, Nainital by an order dated 06.03.2018 on the 


grounds that the land in question has already been 


conveyed in favor of purchaser by way of duly 


registered sale deeds. The Applicant No. 1 also 


disturbed the peace in the area by encroaching 


upon land of local residents as well as public land 


and has been representing to the public as the 


owner of the said land. As regards the allegations 


pertaining to compromise dated 12.10.2017, the 


Respondent No. 2 agreed to not press for 


registration of his complaint against the said 
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Applicant, solely at the insistence of other local 


residents in order to maintain peace and harmony 


in the area.” 


25.  It is evident from a bare perusal of this Para 


42 of the counter affidavit of the informant that he 


claims that he had purchased certain property from the 


father-in-law of the petitioner no.1. The settlement dated 


12.10.2017 had been admitted. The instant dispute is 


also a property dispute. It does not originate merely 


because the informant belongs to a particular caste or 


community.  


26.  The principles of law, as laid down in the case 


of Khuman Singh (supra) and Hitesh Verma (supra) 


squarely apply in the instant case. 


27.  In the instant case, the parties are disputing 


over possession and ownership of a property. The 


allegation of abusing with caste colored remarks is 


against the petitioners, who also claim title of possession 


over property. If the informant happens to be a member 


of a particular caste, it does not make out a case under 


the provisions of the Act. Undoubtedly, in the instant 


case, prima facie, offence under the provisions of the Act 


are not made out. 
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28.  In view of this discussion, this Court is of the 


view that the petition under Section 482 of the Code is 


maintainable in this case. The bar under Section 14A of 


the Act gets lifted. 


29.  On behalf of the petitioners, it is argued that 


the incident did not take place at a public place. Hence, 


the provisions of the Act are not applicable. This 


argument has less force. What is argued is that for  


attracting the provisions of the Act, the offence should 


happen in a public place. This argument has less merit 


for acceptance. In fact, as stated hereinabove, in the 


case of Hitesh Verma (supra), the Hon’ble Supreme 


Court has held that it is “a place within public view” and 


not “a public place”. 


 30.  It is the case of the informant that the place is 


within public view. Even otherwise, it is stated in the FIR 


that an outsider, Vijay Adhikari, did witness the 


incident. But this aspect has no significance now 


because this Court has already held that the parties are 


litigating or in dispute with regard to a property and the 


incident took place due to dispute over the ownership 


and possession of the property, therefore, the provision 


of the Act are not applicable. 
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31.  It is argued that the investigation is hostile. 


The IO had given a notice to the petitioner no.1 under 


Section 41 A of the Code, requiring him to appear on 


25.06.2020. In para 21 of the petition, the petitioners 


have stated about notice under Section 41A of the Code. 


In Para 22, the petitioners write that, in fact, when they 


received notice, they requested the IO through their 


counsel, but their application was not accepted by the 


IO.  


32.  The State, in its counter affidavit (where paras 


21 and 22 of the petition are referred to), in para 9 did 


not categorically state about paras 21 and 22 of the 


petition. It is stated that such allegations have been 


leveled merely to safeguard their skin from the clutches 


of law.  


33.  Be it as it may, merely because the petitioners 


were not examined during investigation, it cannot be 


said that the IO was hostile towards the investigation. It 


would be too far stretching the action of the IO.  


34.  Learned counsel for the petitioners has also 


argued that the investigation should be fair and 


impartial and it is an attribute of Right to Life also. He 


would refer to the principles of law, as laid down in the 
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case of Babubhai Vs. State of Gujarat and Others 


2010(12) SCC 254. In para 32 of it, the Hon’ble Supreme 


Court observed as hereunder:- 


 “32. The investigation into a criminal offence 


must be free from objectionable features or 


infirmities which may legitimately lead to a 


grievance on the part of the accused that 


investigation was unfair and carried out with an 


ulterior motive. It is also the duty of the 


investigating officer to conduct the investigation 


avoiding any kind of mischief and harassment to 


any of the accused. The investigating officer 


should be fair and conscious so as to rule out any 


possibility of fabrication of evidence and his 


impartial conduct must dispel any suspicion as to 


its genuineness. The investigating officer “is not 


merely to bolster up a prosecution case with such 


evidence as may enable the court to record a 


conviction but to bring out the real unvarnished 


truth”. (Vide R.P. Kapur v. State of Punjab [AIR 


1960 SC 866 : 1960 Cri LJ 1239] , Jamuna 


Chaudhary v. State of Bihar [(1974) 3 SCC 774 : 


1974 SCC (Cri) 250 : AIR 1974 SC 1822] , SCC at 


p. 780, para 11 and Mahmood v. State of 


U.P. [(1976) 1 SCC 542 : 1976 SCC (Cri) 72 : AIR 


1976 SC 69] )” 


35.  The proposition of law may not be doubted. A 


fair investigation may only ensure a fair trial.  


36.  It is also argued that the FIR was given on 


28.05.2020, but it was lodged on 01.06.2020. These 


issues may not be looked into in a proceeding under 
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Section 482 of the Code. Why was it so done? Has the 


informant given the FIR on 28.05.2020? If so, why the IO 


did not lodge it?  These questions may perhaps, if 


required, be scrutinized at the stage of trial. 


37.  What is being argued is the malafide in the 


proceedings. This aspect definitely requires little more 


scrutiny. It is the case of the petitioners that certain 


builders want to grab the property in the hill area in 


District Nainital known as ‘Jilling Estate’. One of the 


local residents filed the PIL that is being represented by 


the petitioner no.1 as a lawyer in which the builders are 


party. In the PIL, he is the respondent no.3. The 


allegation is that a Murari Sah, with the help of the 


informant, is falsely trying to implicate the petitioners so 


as to resist him from appearing in such cases. Reference 


has also been made to the proceedings before the 


Hon’ble Supreme Court in which directions were given 


for demarcation of certain land. The proceedings to the 


Hon’ble Supreme Court, as filed by the petitioners as 


Annexure 2, reveal that the petitioner no.1 represented 


Birendra Singh, in those proceedings. 


38.  It has also been argued that, in fact, in a 


proceeding before the National Green Tribunal (NGT), the 


Builder had filed certain documents, which, in the 
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normal course, would have been in the possession of the 


informant. There were letters written by the informant to 


the family members of the Birendra Singh, who the 


petitioner no.1 was representing in various court 


proceedings. Those letters had returned un-served. In 


the normal course, those letters should have been in the 


possession of the informant. But, it is argued that in the 


NGT proceedings, Murari Sah filed those un-served 


letters along with his affidavits. It is argued that it shows 


a nexus between Murari Sah,the MD, Devanya Resorts 


Pvt. Ltd.  and the informant.    


39.  On the question of malafide, on behalf of the 


informant, it is being argued that the court cannot, in 


these proceedings, go beyond the material collected 


during investigation.  


40.  Undoubtedly, the Court cannot go beyond the 


material collected during investigation or the admitted 


documents or the attending circumstances, which may 


be inferred from the documents or material placed on 


record. Malafide is not something, which could be seen. 


It is not an action. It is a mental state. It can just be 


inferred to by the action of a party. 
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41.  This Court has discussed the concept and law 


on malafide in Criminal Misc. Application No.1136 of 


2013, Bhupal Singh and others Vs. State of Uttarakhand 


and another, and in Paras 21 to 29 and 31 observed as 


hereunder:- 


 “21. The literal meaning of mala-fide is “bad 


faith” or “intention to deceit”. In the case of State of 


Bihar and Another Vs. P.P. Sharma, IAS and 


Another, 1992 SCC (Cri) 192, the Hon’ble Supreme 


Court held that “the question of mala-fide exercise of 


power assumes significance only when the criminal 


prosecution is initiated on extraneous considerations 


and for an unauthorized purpose” (Para 22). It was 


further observed that “there is no material to show 


that the dominant object of registering the case was 


the character assassination of the respondents or to 


harass and humiliate them. This Court in State of 


Bihar v. J.A.C. Saldhana1 has held that when the 


information is lodged at the police station and an 


offence is registered, the mala-fides of the informant 


would be of secondary importance. It is the material 


collected during the investigation which decides the 


fate of the accused person”. 


 22. The concept of mala-fide has further been 


discussed by the Hon’ble Supreme Court and it was 


held that;  


 


 1. (1980) 1 SCC 554 : 1980 SCC (Cri) 272 : (1980) 2 SCR 16 
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 “49. The focal point from the above 


background is whether the charge-sheets are 


vitiated by the alleged mala fides on the part of 


either of the complainant R.K. Singh or the 


Investigating Officer G.N.Sharma. In Judicial 


Review of Administrative Action by S.A. de 


Smith, (3rd edn. at p.2932 stated that:  


   "The concept of bad faith … in 


relation to the exercise of statutory powers 


… comprise dishonesty (or fraud) and 


malice. A power is exercised fraudulently if 


its repository intends to achieve an object 


other than that for which he believes the 


power to have been conferred. His 


intention may be to promote another 


public interest or private interest. A power 


is exercised maliciously if its repository is 


motivated by personal animosity towards 


those who are directly affected by its 


exercise …. The administrative discretion 


means power of being administratively 


discreet. It implies authority to do an act 


or to decide a matter a 


discretion………………………..……..………


………………………..”  


 “50. Mala fides means want of good faith, 


person bias, grudge, oblique or improper motive 


or ulterior purpose…………………...……………...” 


2. Ed.: 4th Edn., p. 335 
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 “51. The action taken must, therefore, be 


proved to have been made mala fide for such 


considerations Mere assertion or a vague or 


bald statement is not sufficient. It must be 


demonstrated either by admitted or proved  


facts and circumstances obtainable in a given 


case. If it is established that the action has 


been taken mala fide for any such 


considerations or by fraud on power or 


colourable exercise of power, it cannot be 


allowed to stand.” 


 


 23. The Hon’ble Supreme in the case of Zandu 


Pharmaceutical Works Ltd. and Other Vs. Mohd. 


Sharaful Haque and Another, (2005) 1 SCC 122 held 


that:-  


 “………..…If it appears that on consideration 


of the allegations in the light of the statement 


made on oath of the complainant that the 


ingredients of the offence or offences are 


disclosed and there is no material to show 


that the complaint is mala fide, frivolous or 


vexatious, in that event there would be no 


justification for interference by the High 


Court. When an information is lodged at the 


police station and an offence is registered, 


then the mala fides of the informant would be 


of secondary importance. It is the material 


collected during the investigation and 


evidence led in court which decides the fate of 


the accused person. The allegations of mala 
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fides against the informant are of no 


consequence and cannot by themselves be the 


basis for quashing the proceedings. (See: 


Dhanalakshmi v. R. Prasanna Kumar 3 , State 


of Bihar v. P. P. Sharma4 , Rupan Deol Bajaj 


v. Kanwar Pal Singh Gill5 , State of Kerala v. 


O. C. Kuttan6 , State of U. P. v. O. P. Sharma7, 


Rashmi  12 Kumar v. Mahesh Kumar Bhada8 


, Satvinder Kaur v. State (Govt. of NCT of 


Delhi) 9 and Rajesh Bajaj v. State NCT of 


Delhi10.)”        (Para 11) 


  24. In the case of State of Karnataka Vs. M. 


Devendrappa and Another, (2002) 3 SCC 89, the 


Hon’ble Court has further interpreted the scope of 


Section 482 of the Code and held as hereunder:- 


 “6. …………………………………All Courts, 


whether civil or criminal possess, in the 


absence of any express provision, as inherent 


in their constitution, all such powers as are 


necessary to do the right and to undo a wrong 


in course of administration of justice on the 


principle "quande lex aliquid aliqui concedit, 


concedere videtur in sine que ipsa, esse non 


potest" (when the law gives a person anything 


it gives him that without which it cannot 


exist). While exercising powers under the 


Section, the Court does not function as a 


Court of appeal or revision. Inherent 


jurisdiction under the section though wide 


has to be exercised sparingly, carefully and 


with caution and only when such exercise is 


justified by the tests specifically laid down in  


3 1990 Supp SCC 686 : 1991 SCC (Cri) 142  
4 1992 Supp (1) SCC 222 : 1992 SCC (Cri) 192 : AIR 1991 SC 1260  
5 (1995) 6 SCC 194 : 1995 SCC (Cri) 1059  
6 (1999) 2 SCC 651 : 1999 SCC (Cri) 304 : AIR 1999 SC 1044  
7 (1996) 7 SCC 705 : 1996 SCC (Cri) 497 
8 (1997) 2 SCC 397 : 1997 SCC (Cri) 415 
 9 (1999) 8 SCC 728 : 1999 SCC (Cri) 1503 : AIR 1999 SC 3596  
10 (1999) 3 SCC 259 : 1999 SCC (Cri) 401 
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the Section itself. It is to be exercised ex-


debito justitiae to do real and substantial 


justice for the administration of which alone 


Courts exist. Authority of the Court exists for 


advancement of justice and if any attempt is 


made to abuse that authority so as to produce 


injustice, the Court has power to prevent 


abuse. It would be an abuse of process of 


Court to allow any action which would 


result in injustice and prevent promotion 


of justice. In exercise of the powers Court 


would be justified to quash any proceeding 


if it finds initiation/continuance of it 


amounts to abuse of process of Court or 


quashing of these proceedings would 


otherwise serve the ends of 


justice…………………………………………...” 


         (Emphasis supplied) 


  25. In the case of M. Devendrappa (supra), the 


Hon’ble Court, inter-alia, held that “Judicial process 


should not be an instrument of oppression, or, 


needless harassment. Court should be circumspect 


and judicious in exercising discretion and should take 


all relevant facts and circumstances into consideration 


before issuing process, lest it would be an instrument 


in the hands of private complainant as unleash 


vendetta to harass any person needlessly.” (Para 8) 


  26. In the case of Chandrapal Singh and Others 


Vs. Maharaj Singh and Another, (1982) 1 SCC 466, 


Hon’ble Court, inter-alia, observed that “The learned 


Counsel for the respondent told us that a tendency to 


perjure is very much on the increase and unless by 


firm action courts do not put their foot down heavily 
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upon such persons the whole judicial process would 


come to ridicule. We see some force in the submission 


but it is equally true that chagrined and frustrated 


litigants should not be permitted to give vent to their 


frustration by cheaply invoking jurisdiction of the 


criminal court.” (Para 14) 


  27. In the case of State of Karnatka Vs. 


Muniswamy and Others, (1977) 2 SCC 699, Hon’ble 


Supreme Court held as hereunder:-  


“7. …………………..The saving of the High 


Court's inherent powers, both in civil and 


criminal matters, is designed to achieve a 


salutary public purpose which is that a 


court proceeding ought not to be 


permitted to degenerate into weapon of 


harassment or persecution. In a criminal 


case, the veiled object behind a lame 


prosecution, the very nature of the material 


on which the structure of the prosecution 


rests and the like would justify the High 


Court in quashing the proceeding in the 


interest of justice. The ends of justice are 


higher than the, ends of mere law though 


justice has got to be. administered 


according to laws made by the, legislature. 


The compelling necessity for making these 


observations is that without a proper 


realization of the object and purpose of the 


provision which seeks to save the inherent 


powers of the High Court to do justice 


between the State and its subjects, it would 


be impossible to appreciate the width and 


contours of that salient jurisdiction.”                          


         (Emphasis supplied) 


  28. In the case of State of Punjab v. V.K. 


Khanna AIR 2001 343, Hon’ble Supreme Court 
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had occasion to interpret the concept of mala-fide. 


The Court held as hereunder:-  


“……………..The expression ‘mala fide’ has a 


definite significance in the legal phraseology 


and the same cannot possibly emanate out of 


fanciful imagination or even apprehensions 


but there must be existing definite evidence 


of bias and actions which cannot be 


attributed to be otherwise bona fide - actions 


not otherwise bona fide, however, by 


themselves would not amount to be mala fide 


unless the same is inaccompaniment with 


some other factors which would depict a bad 


motive or intent on the part of the doer of the 


act.” (Para 25) 


  “29. In the case of Pepsi Food Ltd. and Another 


Vs. Special Judicial Magistrate and Others, (1998) 5 


SCC 749, Hon’ble Supreme Court observed that:-  


“28. Summoning of an accused in a criminal 


case is a serious matter. Criminal law cannot 


be set into motion as a matter of course. It is 


not that the complainant has to bring only two 


witnesses to support his allegations in the 


complaint to have the criminal law set into 


motion. The order of the magistrate 


summoning the accused must reflect that he 


has applied his mind to the facts of the case 


and the law applicable thereto. He has to 


examine the nature of allegations made in the 


complaint and the evidence both oral and 


documentary in support thereof and would 


that be sufficient for the complainant to 


succeed in bringing charge home to the 


accused. It is not that the Magistrate is a 


silent spectator at the time of recording of 


preliminary evidence before summoning of the 
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accused. Magistrate has to carefully scrutinise 


the evidence brought on record and may even 


himself put questions to the complainant and 


his witnesses to elicit answers to find out the 


truthfulness of the allegations or otherwise 


and then examine if any offence is prima facie 


committed by all or any of the accused.” 


  “31. In the case of Vineet Kumar and others 


(2017) 13 SCC 369. There was financial transaction 


between the parties and a complaint under Section 138 


of The Negotiable Instruments Act, 1882 (for short “the 


NI Act”) was pending. During this period, the other party 


lodged a criminal case for rape, which ended in 


submission of final report, but on protest petition, the 


accused were summoned. In that case also, arguments 


were advanced that the criminal proceedings for rape 


was mala-fide and falsely initiated to save the 


complainant and his family members for the offence 


under Section 38 of the NI Act. The proceedings were 


quashed in that case. The Court observed in para 41 as 


hereunder:-  


“41. ………………...In case solemn process of 


Court is sought to be abused by a person 


with some oblique motive, the Court has to 


thwart the attempt at the very threshold. 


The Court cannot permit a prosecution to 


go on if the case falls in one of the 


Categories as illustratively enumerated by 


this Court in State of Haryan vs. Bhajan 


Lal11 . Judicial process is a solemn 


proceeding which cannot be allowed to be 


converted into an instrument of operation of 


harassment. When there are material to 


indicate that a criminal proceeding is 


manifestly attended with mala fide and 


proceeding is maliciously instituted with 


an ulterior motive, the High Court will 
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not hesitate in exercise of its jurisdiction 


under Section 482 Cr.P.C to quash the 


proceeding under Category 7 as 


enumerated in State of Haryana vs. 


Bhajan Lal, which is to the following 


effect:  


 “(7) Where a criminal proceeding is 


manifestly attended with mala fide 


and/or where the proceeding is 


maliciously instituted with an ulterior 


motive for wreaking vengeance on the 


accused and with a view to spite him 


due to private and personal grudge.”  


Above Category 7 is clearly attracted in the 


facts of the present case. Although the High 


Court has noted the judgment of the State 


of Haryana vs. Bhajan Lal10, but did not 


advert to the relevant facts of the present 


case, materials on which Final Report was 


submitted by the I.O. We, thus, are fully 


satisfied that the present is a fit case where 


High Court ought to have exercised its 


jurisdiction under Section 482 Cr.P.C and 


quashed the criminal proceedings.” 


 


42.  Instant is a case, which allegedly originates 


from property dispute. Apparently, based on the PIL and 


the Civil Appeal before the Hon’ble Supreme Court, it 


can be said that it is the petitioner no.1, who is 


representing a Birendra Singh against the builder. The 


issue is use of forest for non-forest activities. In the Civil 


Appeal No.8560 of 2018, the Hon’ble Supreme Court, on 
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11.02.2020 quoted a paragraph from the Commissioner 


Report. (It is the case of the petitioners that the builder 


is a party in that appeal and the petitioner no.1 


represented the appellant) 


 


 “Almost one fourth of the area of the Estate has 


forest vegetation, mainly of Oak and Chir Pine. It has 


the character and appearance of a forest like area. 


The crown density being in the range 40% and more 


in most part, and consequently the area definitely 


qualifies to be a forest in terms of dictionary meaning 


of the term “Forest”. However, its categorization as 


“Deemed Forest” for purpose of FC Act may be 


decided by the Hon’ble Tribunal inter alia in the light 


of the forest vegetation present in the area as 


described earlier in this report, the draft criteria 


developed by the State and the various judgments of 


the Hon’ble Supreme Court including the judgements 


dated 12-12-1996 in WP(Civil) No.202 of 1995-TN 


Godavarman Vs. UOI & Ors, the Lafarge Umiam 


Mining Pvt Ltd vs UOI ((2011 7, SCC 338) and Anand 


Arya & Anr. Vs. UOI & Ors. In IA No. 2609-2610 of 


2009 in WP(Civil) No.202 of 1995. In the interim, the 


area with forest like vegetation be surveyed and 


demarcated jointly by the Revenue and Forest 


Departments and no non-forest activity be permitted 


in that area till survey is done and area demarcated 


on the ground.” 
 


43.  And then, the Court observed that this area is 


8.5 hectares. In the PIL also, this Court, subsequent to 


the order dated 11.02.2020, passed by the Hon’ble 


Supreme Court in the civil appeal directed for 
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demarcation. An undertaking was also taken on record 


by the Court on that date that “no trees will be cut 


without permission from the Competent Authority”. 


This order was passed in the PIL on 23.03.2020. There is 


a dispute with regard to property. Parties had earlier 


settled the dispute. It is the respondent no.2, who was to 


demarcate the property. Admittedly, he did not do so.  


 


44.  The above factors taken together make this 


Court to conclude that, in fact, the respondent no.2 


initiated the proceedings with malafide. The entire 


proceedings are vitiated by malafide. Accordingly, it 


deserves to be quashed.  


 


45.  The petition is allowed. The impugned 


chargesheet, cognizance order and entire proceedings of 


the case are quashed.    


                            (Ravindra Maithani, J.)   
                          22.08.2022      


                                                           
Ravi Bisht 
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JUDGMENT 
 
Hon’ble Ravindra Maithani, J. (Oral) 
 
  The challenge in this revision is made to the 


order dated 26.05.2022 passed in Criminal Misc. Case 


No. 214 of 2021, Km. Rashmeet Kaur v. Jitendra Pal 


Singh, by the court of Judge, Family Court I, Rudrapur, 


District Udham Singh Nagar. By the impugned order, an 


application for interim maintenance filed by the 


respondent no. 2 (“the private respondent” – she is minor 


daughter of the revisionist) has been allowed and the 


revisionist has been directed to pay Rs. 20,000/- per 


month interim maintenance to her. 


 


2.  This case has a history. Initially, in the year 


2012, an application for maintenance was filed by the 
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mother of the private respondent, for herself and for the 


private respondent, seeking maintenance from the 


revisionist. It was registered as Family Suit No. 88 of 


2012, Smt Saranjeet Kaur and another v. Jitendra Pal 


Singh (“the case”). The case was decided on 20.09.2014 


and the revisionist was directed to pay total Rs. 8,000/- 


per month to the private respondent and her mother, as 


maintenance.  


 


3.  It appears that in the meanwhile, the mother of 


the private respondent, who was wife of the revisionist, 


filed an FIR against the revisionist and others, in which 


after investigation, charge sheet was submitted and 


cognizance taken. Those proceedings were challenged by 


the revisionist before this Court in Criminal Misc. 


Application No. 387 of 2015, Narendra Singh and another 


v. State and others (“the petition”). The parties entered 


into a compromise in the petition on 09.05.2015. They 


recorded the following settlement: 


“Parties are present Ms. Sharanjeet Kaur is 


present with her father Mr. Baldev Singh, Mr. Jitendra 


Pal Singh is present with his Ld. Counsel, J.S. Virk. 


Parties have agreed to settle all their disputes which 


have arises between them. As per terms of the 


compromise the parties have agreed in following terms. 
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(1) The custody of minor child Rashmeet Kaur 


will maintain with the mother only till the time she 


attains majority. 


(2) Jitendrapal Singh was agreed to give 


Rs.21,50,000/- (Twenty one Lakhs Fifty Thousand only) 


as full and final settlement amount towards 


maintenance alimony to Ms. Sharanjeet Kaur for which 


she has also agreed. She will not claim anything from 


Jitendrapal Singh in further towards maintenance 


alimony and property etc. 


(3) Ms. Sharajeet Kaur has agreed to withdraw 


all cases filed by her against her husband father in law, 


mother in law and maternal uncle S. Singh. The details 


of the case are Criminal Case No.163/12, titled as 


Sharanjeet Kaur vs. Jitendrapal Singh others, u/s 


498A, 323, 504, 506 IPC. Maintenance case under 


section 125 Cr.P.C. bearing no.88/12 pending in the 


family court of Khatima will be withdrawn by her. She 


has also agreed to withdraw the execution proceedings 


filed in family court Khatima. She has also agreed to 


withdraw Domestic Violence Case bearing no. 303/12 


pending in the court of JM Khatima. 


(4) Jitenderpal Singh has also agreed to 


withdraw all the cases which he has files against Ms. 


Sharanjeet Kaur and her family members. He will 


withdraw his application u/s 340 CrPC pending in 


family court, Khatima. 


(5) In the light of above both the parties with go 


for quashing of the Misc. application bearing 


no.384/2015 is pending in the High Court. 


(6) Parties have agreed that they will now file 


mutual divorce (13B HMA) in the Family court Khatima 


and parties have agreed that the agreed amount of Rs. 


(21,50,000/-) will be given as her for mutual divorce. 


(7) Once mutual divorce is granted by the family 


court the parties shall withdraw all cases against each 


other. 
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(8) Parties have made the terms of the 


compromise and agreed to abide by the terms of the 


compromise. 


(9) Compromise has been enters into without 


fear, undue influence coercion, etc. 


(10) Parties shall move the court within two 


months for mutual divorce and thereafter for 


withdrawal of all cases filed against each other. 


Sd/ 


09.05.2015” 


 


4.  In fact, prior to that, the private respondent 


and her mother had filed an application for recovery of 


arrears of maintenance that was awarded to them by 


order dated 20.09.2014 passed in the case. The said 


application was registered as Misc. Criminal Case No. 362 


of 2014, Smt. Sharanjeet Kaur and another v. Jitendra 


Pal Singh before the court of Judge, Family Court, 


Rudrapur, District Udham Singh Nagar (“the recovery 


case”). Pursuant to the compromise entered into between 


the parties in the petition on 9.5.2015, the mother of the 


private respondent did not press the recovery case. On 


28.1.2016, in the recovery case, the court observed that 


since the applicant does not want to press the case, the 


application under Section 125 CrPC is accordingly 


rejected.  
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5.  Thereafter, again on 18.10.2021, the private 


respondent filed an application seeking maintenance from 


the revisionist through her mother, which was registered 


as Family Suit No. 214 of 2021, Km. Rashmeet Kaur v. 


Jitendra Pal Singh in the court of Judge, Family Court I, 


Rudrapur, District Udham Singh Nagar (“the second 


case”). In the second case, the private respondent also 


filed an application for interim maintenance, which has 


been allowed by the impugned order dated 26.5.2022. 


 


6.  Heard learned counsel for the parties and 


perused the record. 


 


7.  Learned counsel for the revisionist would 


submit that in the petition, the parties have already 


entered into a compromise. It is argued that the private 


respondent was then represented by her mother. The 


custody of the private respondent was given to her mother 


and keeping in view this fact, the revisionist had agreed to 


pay Rs. 21,50,000/- to the mother of the private 


respondent. It is argued that, in fact, the amount of      


Rs. 21,50,000/-, which was paid by the revisionist to the 


mother of the private respondent included the 


expenses/maintenance of the private respondent.  
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8.  Learned counsel for the revisionist would also 


argue that had it been not so, the mother of the private 


respondent would have withdrawn the recovery case only 


qua her and not qua the private respondent. Learned 


counsel also raised the following points:- 


(i) After the compromise in the petition, 


both the parties moved. The 


revisionist is married. The mother of 


the private respondent has also 


married.  


(ii) The private respondent is being 


represented by her mother now. She 


was being represented in the case by 


her mother in the year 2010. In the 


compromise, which was entered into 


between the parties in the petition 


on 09.05.2015, the custody of the 


private respondent was given to     


her mother. The mother of the 


private respondent was given                     


Rs. 21,50,000/-, but in the 


maintenance application which has 


been filed by the private respondent 


through her mother, nothing has 
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been mentioned as to where the 


money has been utilized? Whether it 


has been kept in term deposits or 


invested otherwise? 


 


9.  In view of what is argued hereinbefore, learned 


counsel for the revisionist would submit that the second 


application for maintenance is not maintainable. Hence, 


the impugned order deserves to be set aside.  


 


10.  On the other hand, learned counsel appearing 


for the private respondent would submit that the 


compromise dated 9.5.2015, which was entered into 


between the parties in the petition was not qua the 


private respondent. It is argued that para 2 of the 


compromise categorically speaks that Rs. 21,50,000/- 


was agreed to be given by the revisionist as full and final 


settlement amount towards maintenance alimony to the 


mother of the private respondent and not to the private 


respondent.  


 


11.  Learned counsel for the private respondent has 


also placed reliance on the principle of law as laid down 


by the Hon’ble Supreme Court in  Ganesh v. 







 8 


Sudhirkumar Shrivastava and others, 2020(20) SCC 787, 


Vikraman Nair and another v. Aishwarya and others, 


2018 SCC OnLine Ker 3492 and Fateh Saharan v. Rohit 


Saharan, 2022 SCC Online Del 205.   


 


12.  In the case of Ganesh (supra), the Hon’ble 


Supreme Court, inter alia, observed as hereunder:- 


   “7. Before we part with, we must also 


express our reservation insofar as Para 6 is 


concerned, which was incorporated in the order on 


8-11-2017 by the Principal Judge, Family Court, 


Aurangabad. It was certainly open to the wife to give 


up any claim so far as maintenance or permanent 


alimony or stridhan is concerned but she could not 


have given up the rights which vest in the daughter 


insofar as maintenance and other issues are 


concerned.”  


 


13.  In the case of Vikraman Nair, the Kerala High 


Court in para 24 has observed as hereunder:- 


  “24. When an agreement is entered into by 


the wife and the husband, as a part of compromise 


filed in the court or otherwise, whereby the wife 


relinquishes or waives the right to claim 


maintenance in future from the husband, for herself 


or for the minor children, such an agreement is 


opposed to public policy and it does not preclude her 


from claiming maintenance under Section 125 of the 


Code of Criminal Procedure. This is the consistent 


view taken by various High Courts. It has been held 


that statutory right which has been conferred on a 
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person under a public policy, cannot be waived by 


the said person by an agreement. It is also well 


settled that any contract which is opposed to public 


policy is void under Section 23 of the Indian Contract 


Act, 1872 and the same cannot be enforced in a 


court of law. If the object or consideration of an 


agreement would defeat the provisions of any law, 


and if it is against the public policy, the agreement 


will be treated as unlawful and void. This is a matter 


of public policy and not of an individual (See Ranjit 


Kaur v. Pavittar Singh, 1992 Cri.L.J 262, Hanamant 


Basappa Choudhari v. Laxmawwa, 2002 Cri.L.J 


4397, Rajesh Kochar v. Reeta Kumari, 2002 Cri.L.J 


3357, Sushil Kumar v. Neelam, 2004 Cri.L.J 


3690, Mahesh Chandra Dwivedi v. Manorma, 2009 


Cri.L.J 139 and Varshaben Himantlal Vejani v. State 


of Gujarat, 2017 Cri.L.J 869).” 


 


14.  In the case of Fateh Saharan, the Delhi High 


Court in para 2 observed as hereunder:- 


  “2. We may observe that when the 


respondent's spouse i.e., the mother of the appellant 


obtained the divorce by mutual consent, the 


maintenance was fixed in respect of the appellant 


minor child at the rate of Rs. 5,000/- per month. It 


goes without saying that the appellant being a minor, 


is not bound by that settlement, and he is entitled to 


claim maintenance for himself for his upbringing 


from the respondent i.e., his father.” 


 


 


15.  Learned counsel for the revisionist would 


submit that proposition of law is not in dispute. The 


mother cannot relinquish the rights of her minor child by 
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any agreement that may be entered into by her. But, it is 


argued that in the instant case, the mother of the private 


respondent, in fact, has received the entire maintenance 


for herself and for the child.  It is argued that it is not a 


case of relinquishment of right. In fact, it is acceptance of 


all the dues on behalf of the child also.  


 


16.  A very small question needs interpretation that 


revolves around the interpretation of compromise entered 


into between the parties on 9.5.2015 in the petition. 


Admittedly, in the case, the maintenance was granted to 


the private respondent and her mother on 20.09.2014. 


The private respondent was to be paid Rs. 5,000/- per 


month maintenance. When arrears was not paid, the 


mother of the private respondent moved an application for 


recovery of arrears of maintenance, which is the basis of 


the recovery case.  


 


17.  The revisionist and the mother of the private 


respondent entered into a compromise in the petition. It 


has already been extensively quoted hereinbefore. 


Paragraph Nos. 1 and 2 have been discussed widely 


during the course of arguments. Paragraph 1 of the 


compromise provides for the custody of the child with the 
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mother. Paragraph 2 of the compromise is important. At 


the cost of repetition, it may be stated that according to it, 


the revisionist had agreed to give Rs. 21,50,000/- as full 


and final settlement amount towards maintenance 


alimony to Ms. Sharanjeet Kaur, the mother of the private 


respondent, for which she had also agreed. 


 


18.  Section 91 of the Indian Evidence Act, 1872 


(“the Evidence Act”) inter alia, provides that the term of 


any contract, etc. may be produced by production of the 


document itself or by secondary evidence, if permissible. 


The document has been produced in the instant case, but 


it is being read with the intention of the parties. Section 


92 of the Evidence Act makes provision with regard to 


exclusion of oral evidence when there is a document.  


 


19.  Sections 91 and 92 of the Indian Evidence Act 


are as follows: 


 “91. Evidence of terms of contracts, grants 


and other dispositions of property reduced to 


form of document. –– When the terms of a contract, 


or of a grant, or of any other disposition of property, 


have been reduced to the form of a document, and in 


all cases in which any matter is required by law to be 


reduced to the form of a document, no evidence shall 


be given in proof of the terms of such contract, grant 


or other disposition of property, or of such matter, 
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except the document itself, or secondary evidence of 


its contents in cases in which secondary evidence is 


admissible under the provisions hereinbefore 


contained. 


 Exception 1.––When a public officer is required by 


law to be appointed in writing, and when it is shown 


that any particular person has acted as such officer, 


the writing by which he is appointed need not be 


proved.  


 Exception 2.–– Wills  admitted to probate in India 


may be proved by the probate.” 


 


*  *  *  *  * 


 “92. Exclusion of evidence of oral agreement. 


–– When the terms of any such contract, grant or 


other disposition of property, or any matter required 


by law to be reduced to the form of a document, have 


been proved according to the last section, no 


evidence of any oral agreement or statement shall be 


admitted, as between the parties to any such 


instrument or their representatives in interest, for 


the purpose of contradicting, varying, adding to, or 


subtracting from, its terms:  


……………………… 


………………………” 


 


20.  In the instant petition, alimony was agreed to 


be paid to the mother of the private respondent. It does 


not speak of any maintenance for the private respondent, 


though it makes provision for the custody of child.   


 


21.  The agreement dated 09.4.2015 cannot be read 


by inferring the intention of the parties. It has to be read 
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as written in it and what is written in it with regard to 


maintenance has already been quoted above. The 


revisionist agreed to pay maintenance alimony to the 


mother of the private respondent. It is specific to the 


mother of the private respondent. It is not with regard to 


the private respondent.   


 


22.  It has also been argued on behalf of the 


revisionist that had the agreement dated 9.5.2015 be 


entered in the petition only on behalf of the mother of the 


private respondent, she would not have withdrawn the 


recovery case in full. It is argued that in such eventuality, 


she would have withdrawn the recovery case qua her 


alone. It is true that recovery case was not pressed by the 


mother of the private respondent and accordingly it was 


disposed of. But, it cannot be interpreted to infer that, in 


fact, the claim of the private respondent had also been 


settled by her mother. 


 


23.  Although the order dated 20.01.2016 passed in 


the recovery case records that in view of the fact that the 


mother of the private respondent no. 2 does not intend to 


press the application, the application under Section 125 


of the Code is rejected accordingly. This observation 
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perhaps is against the factual and legal context because 


what the mother of the private respondent had not 


pressed was an application for arrears of maintenance. 


Based on it, the application under Section 125 of the 


Code could not have been rejected because it had already 


been allowed by order dated 20.09.2014 passed in the 


case.  


 


24.  In view of what is stated hereinabove, this 


Court is of the view that, in fact, based on the settlement 


entered between the revisionist and his wife, who is the 


mother of the private respondent, it cannot be said that 


claims of the private respondent had already been settled 


by the revisionist with her mother. 


 


25.  The mother of the private respondent had 


settled her claim. She could not have proceeded further to 


claim maintenance pursuant to the order dated 


20.09.2014 passed in the case, but the private 


respondent, who was also given Rs. 5,000/- per month 


maintenance by that order, cannot be deprived of to 


recover that amount. In fact, the order dated 20.09.2014 


passed in the case is still in existence in so far as it 


relates to the private respondent. Therefore, the second 
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maintenance application was not maintainable and on 


that ground, the impugned order deserves to be set aside. 


 


26.  The impugned order dated 26.05.2022 for the 


above reason, is set aside.  


 


27.  The revision is disposed of accordingly. 


 


            (Ravindra Maithani, J.)
                    04.08.2022  


Avneet/ 
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and  
 


 
State of Uttarakhand and Others              …Respondents 
 
 
Counsel for the 
appellant.      
   


:  Mr. Naveen Singh Bisht, learned 
counsel holding brief of Mr. Lalit 
Sharma, learned Counsel.     
 


 
Counsel for the State     :   Mr. J.S. Virk, learned Deputy Advocate      
                                      General. 
   
   
Upon hearing the learned Counsel, the Court made 
the following 
 
 
Judgment: (per Shri S.K. Mishra, J.)  


  By filing these appeals, the appellants, who 


happens to be the complainant in the original case and the 


State of Uttarakhand has assailed the judgment of 


acquittal recorded by the learned IIIrd Additional Sessions 


Judge, Haridwar, on dated 31.01.2013 in Sessions Case 


No.145 of 2000, arising out of Case Crime No. 301 of 1999 


for the offence under Sections 302, 201, 364 of the Indian 


Penal Code, 1860 (hereinafter referred to as “the Penal 


Code” for brevity). Two charge-sheets were submitted 


and, hence, two cases were initiated. Since the FIR was 


originally filed under Sections 302, 201, 364 of the Penal 


Code, the Investigating Officer later on submitted a 


charge-sheet also under Section 4/25 of the Arms Act, 


1959 (hereinafter referred to as “the Arms Act”), for which 


a separate Sessions trial has been initiated, though, the 
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entire trial has been taken analogously, and was disposed 


by a single judgment.  


2.  The case of the prosecution, in short, is that on 


01.11.1999, both the respondents came to the house of 


the informant-Kurban, and took away the appellant on the 


pretext of visiting the garden. It is also stated that there 


are some disputes between the deceased and the two 


respondents. Therefore, when the deceased did not return, 


the complainant enquired about his whereabouts, but, 


could not find him. Then, on 14.11.1999, a Village 


Panchayat was called, where both the respondents-


Naushad and Rizwan confessed their guilt and stated that 


they have committed murder by means of a knife, and 


buried his dead body in the burial ground. Thereafter, an 


FIR was lodged on 14.11.1999 itself. Both the respondents 


were arrested, and it is alleged that they led to recovery of 


a dead body, which was in a very high state of 


decomposition. But, it was identified by the complainant 


and his son when it was exhumed from the burial ground 


in the presence of a Magistrate. The body was recovered 


on the pointing out on the respondent-Rizwan, and a knife 


was recovered on the pointing out on the respondent-


Naushad. Thereafter, the dead body was despatched for 


the post-mortem examination. Upon post-mortem 


examination the doctor could not give any definite opinion 
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on the cause of death of the deceased, as the dead body 


was in a highly decomposed state.  However, he preserved 


the Viscera of the deceased and sent it for 


serological/chemical examination, whereupon, it was found 


that the visceras contains Organophosphorus insecticides. 


Thereafter, the Investigating Officer submitted a charge-


sheet against both the respondents for the offence under 


Sections 302, 201, 364 of the Penal Code read with 


Section 4/25 of the Arms Act.  


 3.  The defence, in this case, took the plea of 


simple denial and false accusation. They also stated, in the 


statements under Section 313 of the Code of Criminal 


Procedure, 1973 (hereinafter referred to as “the Code” for 


brevity), that the deceased was betrayed by his lover and, 


therefore, he consumed poison. The prosecution, in order 


to prove its case examined 12 witnesses and led into 


evidence several documents as Exhibits.  


4.  PW1-Kurban, is the complainant of the case. 


PW2-Smt. Munija, is a witness to the last seen. PW3-


Mohammad Maksood and PW4-Jahid Hasan are the father 


and the brother-in-law of the deceased, who speaks about 


the recovery of the dead body etc., and also they were 


present in the panchayat. PW6-Mohd. Hanif and PW8-


Fakhruddin are two co-villagers, who were present in the 


Panchayat, where the respondents allegedly made the 
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extra judicial confession. Rest all other witnesses are 


formal and official witnesses.  PW5-Dr. P.K. Bhatnagar has 


conducted the post-mortem examination of the dead body 


of the deceased. PW7- Pooranmal Sharma is the 


Magistrate, in whose presence the dead body was 


exhumed. PW9- S.I. Kripal Singh Rathi is the witness to 


the recovery of the dead body and that he prepared the 


inquest report. PW10- J.P. Juyal, is the Investigating 


Officer of the case. PW11- S.I. Anand Prakash and PW12- 


Dinesh Chandra Mishra are the two Police Officials, who 


scribed the FIR and General Diary, respectively. Out of 15 


documents exhibited, Exhibit क-14 (A-14 ) is the Forensic 


Examination Report. Exhibit क-2, is the post-mortem 


report. No evidence, either oral or documentary, was led 


on the behalf of the defence. One material object, i.e. 


knife, was also led into evidence by the prosecution.  


5.  The learned Additional Sessions Judge, after 


taking into consideration the entire material available on 


record, came to the conclusion that the last seen theory 


cannot be believed. He further relied upon the inconclusive 


opinion of the doctor conducting post-mortem 


examination, and finding of poison in the visceras of the 


deceased, which was militating against the very case of 


the prosecution that they made extra judicial confession 


before the Village Panchayat, and confessed to have killed 
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the deceased by giving knife blows on his body. Therefore, 


the Additional Sessions Judge came to the conclusion that 


the prosecution has not been able to prove its case beyond 


any reasonable doubt, as all the circumstances have not 


been established firmly and conclusively forming a 


complete chain of events unerringly pointing to the guilt of 


the respondents.   


6.  The learned Deputy Advocate General would 


submit that, as there is important evidence of recovery of 


the dead body at the pointing of the respondent-Rizwan, 


and it was found to be containing traces of 


Organophosphorus insecticides, the findings recorded by 


the learned Sessions Judge are perverse and requires to 


be interfered with. The learned Deputy Advocate General 


further submitted that the recovery of knife, having blood 


stains, also goes a long way to prove the case of the 


prosecution. 


7.  We have heard Mr. Naveen Singh Bisht, the 


learned counsel holding brief of Mr. Lalit Sharma, the 


learned counsel on record for the appellant-Kurban. He 


also supports the case of the prosecution. We have also 


heard Mr. Sajjad Ahmad, the learned counsel for the 


private respondent.  
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8.  The Hon’ble Supreme Court in the case of 


Chadrappa and Others vs. State of Karnataka, 


(2007) 4 SCC 415, while dealing with the case of appeal 


against acquittal, has come to the following conclusion:- 


“(i)  An appellate court has full power to review, 
reappreciate and reconsider the evidence upon which the 
order of acquittal is founded.  


(ii) The Code of Criminal Procedure, 1973 puts no 
limitation, restriction or condition on exercise of such power 
and an appellate court on the evidence before it may reach its 
own conclusion, both on questions of fact and of law.  


(iii) Various expressions, such as, “substantial and 
compelling reasons”, “good and sufficient grounds”, “very 
strong circumstances”, “distorted conclusions”, “glaring 
mistakes”, etc. are not intended to curtail extensive powers of 
an appellate court in an appeal against acquittal. Such 
phraseologies are more in the nature of “flourishes of 
language” to emphasise the reluctance of an appellate court to 
interfere with acquittal than to curtail the power of the court to 
review the evidence and to come to its own conclusion.  


(iv) An appellate court, however, must bear in mind that 
in case of acquittal, there is double presumption in favour of 
the accused. Firstly, the presumption of innocence is available 
to him under the fundamental principle of criminal 
jurisprudence that every person shall be presumed to be 
innocent unless he is proved guilty by a competent court of 
law. Secondly, the accused having secured his acquittal, the 
presumption of his innocence is further reinforced, reaffirmed 
and strengthened by the trial court.”  


9.  Keeping in view the aforesaid principle of law, 


we have examined the evidences of PW1 and PW2 


regarding the last seen theory. The last seen of the 


deceased with the appellant becomes relevant when the 


time gap between their seen together, and the recovery of 


the dead body, is so short that there is no chance of any 


other person coming in between and committing the 


offence arises. Even if it is established that the respondent 


and the deceased were seen together and after 
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considerable time, the deceased was found to be dead, 


then there is always a stateable probability that somebody 


else might have come to the contact of the deceased and 


committed the offence.   


10.  The golden thread that runs throughout the 


Indian Criminal Judicial Administration System is that the 


prosecution must prove the very case which it alleges. If 


there is any reasonable doubt regarding the commission of 


the crime by the appellant, then, the benefit of doubt 


always goes to the accused and not to the prosecution, 


unless, of course, because of the specific plea taken by the 


accused, the onus shifts to the defence, which is not the 


case at present.  


11.  In this case, the alleged last seen was observed 


on 1.11.1999 and the deceased was found to have been 


died on 14.11.1999. So, there is a considerable time gap 


between these two dates, and considering the case and 


the facts of this case, this Court is of the opinion that 


there is a considerable gap between the two dates.  


12.  Coming to the question of the recovery of the 


dead body, it is true that the dead body has been 


recovered in the presence of the Magistrate, and he has 


also supported the case of the prosecution. But, it is 


further apparent from the record that no statement of the 







9 
 


respondent-Rizwan was recorded by the Investigating 


Officer. Moreover, the exact information or fact 


discovered, has not been reflected in the document i.e. 


Exhibit क-3. Though, we are of the opinion that not in all 


cases, the statements of the accused in custody, giving 


information about the fact, which is later discovered and 


connected with the crime, is necessary, but, there must be 


some material on record to show the exact information, 


which was voluntarily given by the accused in custody, so 


that the Court could come to a conclusion about its 


reliability and truthfulness.  


13.  In that view of the matter, in this case, there 


being no material to show the exact words expressed by 


the respondent-Rizwan before the police while in custody, 


we are unable to come to a conclusion that this recovery 


of the dead body shall be a circumstance against the 


respondent-Rizwan.  


14.  Thirdly, it is seen that the post-mortem 


examination held in this case did not lead to any definite 


conclusion, and PW5-Dr. P.K. Bhatnagar has categorically 


stated that because of decomposition, he could not find 


any injury on the dead body of the deceased. However, 


such non-finding of any injuries on the dead body will 


create a doubt as far as the extra-judicial confessions of 
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the respondents are concerned. Furthermore, the extra 


judicial confession has been made by the respondents 


before the Village Panchayat, and it is alleged that they 


have stated that they committed murder of the deceased 


by means of a knife. However, the prosecution has also 


come forward with a case that on serological and chemical 


examination, the visceras of the deceased, preserved by 


the PW5 at the time of post-mortem examination, were 


found to have contained Organophosphorus insecticide 


(poison). But, it is not the case of the prosecution that the 


deceased died due to the poison, rather the respondents 


have stated in their statements, under Section 313 of the 


Code that the deceased, because of being betrayed by his 


beloved, has consumed poison.  


15.  Thus, a reasonable doubt arises against the case 


of the prosecution, and relying upon the judgment of the 


Hon’ble Supreme Court in the case of Chandrappa and 


Others vs. State of Karnataka (Supra), we come to the 


conclusion that the presumption of innocence available to 


both the respondents, under the fundamental principle of 


criminal jurisprudence that every person shall be 


presumed to be innocent unless he is proved guilty by the 


competent court of law, is reinforced, reaffirmed and 


strengthened by the judgment of the acquittal recorded by 


the learned trial Judge.  
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16.  Moreover, even if two reasonable conclusions 


are possible on the basis of the evidence on record, the 


Appellate Court should not disturb the finding of acquittal 


recorded by the learned trial court. Moreover, the learned 


trial Judge, has the opportunity of observing the 


genuineness of the witnesses, while recording their 


depositions, and such findings, based on the trained 


intuition and robust common sense of the learned trial 


should not be lightly be interfered by the learned Appellate 


Court to overturn a judgment of acquittal into a judgment 


of conviction.  


17.  In that view of the matter, this Court comes to 


the conclusion that the appeals filed by the State, as well 


as the complainant, merit no consideration, are therefore, 


dismissed.  


18.  Records of trial courts be sent back immediately.  


 


________________ 
S.K. MISHRA, J. 


 
 


___________________ 
ALOK KUMAR VERMA, J. 


 


 


Dt: 06th September, 2022 
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Judgment: (per Hon’ble SRI ALOK KUMAR VERMA, J.) 


   


  These two Government Appeals are directed against 


a common judgment dated 10.10.2012, passed by the learned 


Additional Sessions Judge, Almora in Sessions Trial No.27 of 


2011, “State vs. Sanjay Shah and Another”, whereby, the 


learned trial court has acquitted the respondents-accused 


persons from the charge of Section 302 read with Section 34 


of IPC, and, in Sessions Trial No.5 of 2012, “State vs. Sanjay 


Shah”, whereby, the respondent has been acquitted from the 


offence punishable under Section 30 of the Arms Act, 1959. 


These two Government Appeals are connected appeals, 


therefore, these two Government Appeals are being decided by 


this common judgment.  


 
2.  Briefly stated the prosecution story as it emerges 


from re-appreciation of the evidence on record is that, on 


07.06.2011, the marriage of the brother of the deceased 


Dinesh Rawat’s wife was attended by the deceased Dinesh 


Rawat, his friends the deceased Ram Singh Bhandari, witness 


Data Ram, Constable (PW4) and witness Yashpal Singh (PW5). 


Dinesh Rawat’s father Narayan Singh Rawat (PW1) was also 


present in the said marriage. Dinesh Rawat, Ram Singh 


Bhandari, Data Ram and Yashpal Singh had come back from 


marriage ceremony at around 3.45 p.m. They had taken 
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alcohol and their food. At around 10 p.m., Data Ram (PW4) 


and Yashpal Singh (PW5) had left for Ranikhet along with 


Dinesh Rawat in a new Maruti WagonR car of Dinesh Rawat. 


While Ram Singh Bhandari had left for Ranikhet by motorcycle. 


When Ram Singh Bhandari was on his way to Ranikhet, his 


motorcycle slipped. Ram Singh Bhandari received injuries in 


that accident, due to which he sat in the car of Dinesh Rawat.  


3.  On 08.06.2011 at around 12 O’ clock in the night, 


Narayan Singh Rawat, father of the deceased Dinesh Rawat, 


was informed by the village Pradhan that two dead bodies 


were found in the car of Dinesh Rawat. Narayan Singh Rawat 


reached the spot at around 3 O’ clock and saw that the 


windows of the car were closed and the dead body of Ram 


Singh Bhandari was lying on the front seat and the dead body 


of Dinesh Rawat was lying on the back seat of the car.  


4.  On 09.06.2011, inquest proceedings were 


conducted. Patwari Bhupal Giri Goswami (PW6) prepared the 


inquest report (Ext. Ka.5).  


5.  On the same day i.e. on 09.06.2011, the post-


mortem examination of dead bodies of Ram Singh Bhandari, 


aged about 27 years, and, of Dinesh Rawat, aged about 30 


years, were conducted by Dr. Deep Prakash (PW13) at 02.10 


p.m. and 04.00 p.m. respectively.  
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6.  On 09.06.2011 at 05.00 p.m., an FIR (Ext. Ka.25) 


was registered against the unknown persons on the basis of a 


written report (Ext. Ka.1) of Narayan Singh Rawat (PW1).  


7.  The blood-stained clothes of the deceased persons 


were taken by the police.  


8.  Statements of Data Ram (PW4) (Ext.Ka.3) and 


Yashpal Singh (PW5) (Ext. Ka.4) under Section 164 of the 


Code of Criminal Procedure, 1973 were recorded on 


11.07.2011 and 18.07.2011 respectively. According to the 


statements of Data Ram and Yashpal Singh, under Section 164 


of the Code of Criminal Procedure, they had seen the incident 


in the light of the motorcycle, but, the injured Dinesh Rawat 


had told them that the incident was caused by Sanjay Shah 


and Yogesh Mainali.  


9.  On an information of a secret informer, the accused 


persons, namely, Sanjay Shah and Vikas alias Yogesh Mainali 


were arrested on 13.07.2011. At the time of their arrest, one 


revolver 0.32 bore (material Ext.14) and a license of the said 


revolver were recovered from the possession of the accused 


Sanjay Shah. He confessed his guilt and stated that he and 


Vikas alias Yogesh Mainali had murdered Dinesh Rawat and 


Ram Singh Bhandari with that revolver. A recovery memo 


(Ext. Ka.28) was prepared by Inspector Rami Ram (PW11).  


According to the recovery memo, in spite of an endeavour, no 


independent witness could be secured. A site plan (Ext. Ka.36) 
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was prepared by Inspector Rami Ram. The blood-stained 


clothes and recovered revolver were sent to the Forensic 


Science Laboratory. After completion of the investigation, 


charge-sheet (Ext. Ka.41) was filed by Inspector Rami Ram 


(PW11) against both the respondents-accused persons, and, 


after taking sanction from District Magistrate, Sub-Inspector 


Ballabh Bhatt (PW12) had filed a charge-sheet (Ext. Ka.44) 


under Section 30 of the Arms Act, 1959 against the accused 


Sanjay Shah.  


10.  The accused persons denied the charge and claimed 


to be tried.  


11.  In order to bring home the guilt of the accused 


persons, the prosecution examined as many as thirteen 


witnesses. 


12.     Statements of the accused persons were recorded 


under Section 313 of the Code of Criminal Procedure, wherein 


they denied the entire evidence of the prosecution. According 


to the accused Sanjay Shah, his licensed revolver was taken 


by the police after calling him to the office of Superintendent 


of Police, Almora.  


13.  The accused persons have not adduced any defense 


evidence.  


14.  The learned trial court heard arguments, appreciated 


the evidence, and held that the prosecution has failed to prove 
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its case against the accused persons beyond all reasonable 


doubt.  


15.  Heard the learned counsel for both the parties.  


16.  Mr. J.S. Virk, the learned Deputy Advocate General 


for the State, submitted that the learned trial court has 


completely overlooked the glairing facts of the case according 


to which, the involvement of the accused persons has been 


proved; the evidence of Data Ram (PW4) and Yashpal Singh 


(PW5) are trustworthy; the accused-respondent Sanjay Shah 


had confessed his guilt and a licensed revolver, used in the 


murder, was recovered from the possession of the accused 


Sanjay Shah. He further submitted that the guilt of the 


respondent-accused persons are fully proved. Therefore, the 


judgment of acquittal is not justified in the eyes of law.  


17.  On the other hand, Mr. Aditya Singh, the learned 


counsel for the respondents supported the impugned 


judgment.  


18.  The law is well settled that the judgment of acquittal 


strengthen the presumption of the innocence of the accused. It 


is equally the duty of the Court to see that the guilty do not 


escape punishment. Therefore, we have carefully assessed the 


evidence adduced by the prosecution.  


19.  The learned counsel appearing for the State relied 


upon following evidence :- 
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 (i) That the respondent-accused Sanjay Shah had 


 admitted  his guilt.  


 (ii) That a revolver, which was used in crime, was 


 recovered from the possession of the respondent-accused 


 Sanjay Shah. 


 (iii) That the evidence of Data Ram (PW4) and Yash Pal 


 Singh (PW5) are sufficient to prove the guilt of the 


 respondents-accused persons.  


20.  Section 25 of the Indian Evidence Act is broadly 


worded and it excludes from evidence a confession made by 


the accused to a police officer under any circumstances and a 


confession made by a person while he was in the custody of 


the police is also inadmissible under Section 26 of the Indian 


Evidence Act unless made in the immediate presence of a 


Magistrate.  


21.  Now, the crucial question which arises for 


consideration is that whether the death was caused by the 


revolver (material Ext.14).  


22.  According to the chemical examination report dated 


27.08.2011 of the Forensic Science Laboratory Uttarakhand, 


firing discharge residues were detected in the barrel of the 


0.32 bore revolver, therefore, conclusion was that 0.32 bore 


revolver had been fired through. 


23.  According to the prosecution, bullet was not 


recovered/seized. Therefore, it is not proved that the incident 
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was caused by the firearm which was sent for examination. 


The record reveals that blood-stained clothes of the deceased 


persons were sent for examination. But, this fact alone would 


not lead to the conclusion that the respondents had committed 


the crime. Therefore, the prosecution has failed to prove by 


leading cogent evidence that in fact, the respondent Sanjay 


Shah fired from the firearm (material Ext.14).  


24.  Mr. Aditya Singh, the learned counsel for the 


respondents argued that the evidence of Data Ram (PW4) and 


Yash Pal Singh (PW5), on which the prosecution relied on for 


holding the respondents guilty, is not reliable because the 


statements of the Data Ram and Yash Pal Singh were recorded 


under Section 164 of the Code of Criminal Procedure for the 


first time on 11.07.2011 and 18.07.2011 respectively more 


than one month after the incident.  


25.  According to Inspector Rami Ram (PW11), statement 


of Data Ram under Section 161 of the Code of Criminal 


Procedure was recorded on 07.07.2011. The Investigating 


Officer did not assign any reason as to why so much delay was 


caused in recording their statements during the investigation.   


26.  According to the statements of Data Ram and Yash 


Pal Singh, they had seen the incident in the light of the 


motorcycle, but, the injured Dinesh Rawat had told them that 


the incident was caused by Sanjay Shah and Yogesh Mainali. It 


is not the case of the prosecution that test identification 
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parade was conducted. Whereas, Rami Ram (PW11) has given 


his statement that Narayan Singh Rawat, informant, in his 


statement under Section 161 of the Code of Criminal 


Procedure had raised suspicion on Data Ram and Yash Pal 


Singh, who were with the deceased persons at the time of the 


incident.  


27.  PW-4 Data Ram, Constable, has stated in his 


evidence that he had reported this incident to his Lieutenant 


Colonel, but, he has not given any such statement under 


Section 161 of the Code of Criminal Procedure.  


28.  PW-5 Yash Pal Singh has stated in his evidence that 


he had not reported the incident to any one earlier as he was 


panicked.  


29.  In Jagjit Singh alias Jagga vs. State of Punjab, 


(2005) 3 SCC 689 and State of Andhra Pradesh vs. S. 


Swarnalatha and Others, (2009) 8 SCC 383, the Hon’ble 


Supreme Court held that the delay in examination of a witness 


in the course of investigation if not properly explained creates 


a serious doubt about the reliability of the evidence of the 


witness.  


30.    In the present matter, the prosecution has not 


properly explained as to why so much delay was caused in 


recording the statements of Data Ram and Yash Pal Singh 


during the investigation. 
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31.  Although, according to Dr. Deep Prakash (PW13), 


firearm injuries were found on the dead bodies of the deceased 


persons and the death of the deceased persons were homicide, 


the prosecution has to prove that the death of the deceased 


persons were caused by the respondents and in all human 


probabilities, the act must have been done by the respondents 


only. It also becomes clear, from the perusal of the record, 


that no motive is attributed to the respondents.   


32.  In Bhagwan Singh and Others vs. State of M.P., 


(2002) 4 SCC 85, the Hon’ble Supreme Court observed that 


the golden thread which runs through the web of 


administration of justice in criminal case is that if two views 


are possible on the evidence adduced in the case, one pointing 


to the guilt of the accused and the other of his innocence, the 


view which is favorable to the accused should be adopted.  


33.  It is also a basic rule of the criminal jurisprudence 


that suspicion, however, strong cannot take place of proof. In 


Sujit Biswas vs. State of Assam, AIR 2013 SC 3817, the 


Hon’ble Supreme Court held that suspicion, however grave it 


may be, cannot take the place of proof, and there is a large 


difference between something that “may be” proved, and 


something that “will be proved”. In a criminal trial, suspicion 


no matter how strong, cannot and must not be permitted to 


take place of proof. This is for the reason that the mental 


distance between “may be” and “must be” is quite large, and 
 


 







11 


 


divides vague conjectures from sure conclusions. In a criminal 


case, the Court has a duty to ensure that mere conjectures or 


suspicion do not take the place of legal proof. The large 


distance between “may be true” and “must be true”, must be 


covered by way of clear, cogent and unimpeachable evidence 


produced by the prosecution, before an accused is condemned 


as a convict, and the basic and golden rule must be applied.   


34.  On a detailed examination and scrutiny of the 


evidence of the prosecution, this Court upholds the view taken 


by the learned trial court. In our considered view, the 


prosecution has failed to establish the commission of alleged 


offence by the respondents-accused persons beyond all 


reasonable doubt. They deserve benefit of doubt. We are, 


therefore, in complete agreement with the view taken by the 


learned trial court and see no reason to interfere with the 


judgment and order impugned herein.  


35.  As a result, both the appeals, i.e. Government 


Appeal No.9 of 2013 and Government Appeal No.11 of 2013, 


are liable to be dismissed. These two appeals are dismissed 


accordingly.                                                 


           ____________________ 
Sanjaya Kumar Mishra, J. 


 


 


___________________ 
Alok Kumar Verma, J. 


 


Dated: 21.07.2022 


JKJ/Pant 
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  This Criminal Jail Appeal has been filed against the 


judgment dated 07.08.2015/10.08.2015, passed by the Judge, 


Fast Track Court/Additional Sessions Judge/Special Judge, 


POCSO, Udham Singh Nagar in Special Sessions Trial No. 08 of 


2014, “State vs. Suraj Pal”, whereby, the appellant has been 


convicted under Sections 363, 366, 376 (2) of the Indian Penal 


Code (hereinafter referred to as, “IPC”) and Section 6 of the 


Protection of Children from Sexual Offences Act, 2012 


(hereinafter referred to as, “the Act, 2012”) read with Section 


42 of the Act, 2012 and has been sentenced to undergo 


rigorous imprisonment for a period of twelve years along with 


a fine of Rs.50,000/- for the offence under Section 376 (2) of 


IPC. In default of payment of fine, the appellant has been 


directed to undergo further additional simple imprisonment for 


a period of six months. He has been sentenced to undergo 


rigorous imprisonment for a period of three years along with a 


fine of Rs.10,000/- for the offence punishable under Section 


366 of IPC. In default of payment of fine, the appellant has 


been directed to undergo further additional simple 


imprisonment for a period of three months. Both the sentences 


are directed to run concurrently.    


 


2.  Briefly stated the prosecution story as it emerges 


from re-appreciation of the evidence on record is that the 


informant, father of the prosecutrix, informed the Police 


Station through his written information (Ext.Ka.1) regarding 


missing her daughter. According to the said information, on 


31.08.2013 at around 9.00 a.m., when the informant and his 


wife were not at house, his daughter, aged about 16 years 


(prosecutrix), went to get water at the hand pump, located 


near the house of the informant. When she did not return 


home, a search was undertaken.   
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3.  The said information was registered at 19.15 hrs. on 


21.09.2013. On 29.10.2013, the prosecutrix was recovered 


from the custody of the appellant and the appellant was 


arrested. On the same day, i.e. on 29.10.2013, the medical 


examination of the prosecutrix was conducted. Statements of 


the prosecutrix were recorded under Section 161 of the Code 


of the Criminal Procedure, 1973. During the investigation, a 


Transfer Certificate of the prosecutrix’s school was obtained. 


After the completion of the investigation, charge-sheet 


(Ext.Ka.12) was filed by Sub-Inspector Bhim Bhaskar Arya 


(PW8).  


 


4.  The charges under Sections 363, 366, 376 of IPC 


and an additional charge under Section 6 of the Act, 2012 


were framed against the appellant. He pleaded not guilty and 


claimed to be tried.  


 


5.  The trial court recorded the statements of eight 


prosecution witnesses.  


 


6.  The appellant pleaded innocence and false 


implication in his statement under Section 313 of the Code of 


Criminal Procedure, 1973.  


 


7.  The appellant has not adduced any defence 


evidence. 


  


8.  The trial court appraised the evidence adduced 


before it and held that the prosecution has successfully proved 


its case against the appellant beyond all reasonable doubts.  
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9.  Aggrieved by the judgment of conviction and 


sentence, awarded by the trial court, the appellant appealed to 


this Court. 


 


10.  Mr. D.N. Sharma, the learned Amicus Curiae, 


appearing on behalf of the appellant, would contend that the 


appellant has been falsely implicated; the appellant and the 


prosecutrix fell in love with each other; both of them got 


married according to Hindu customs in Arya Samaj Mandir; at 


the time of the marriage, the age of the appellant was 25 


years and that of the prosecutrix was 23 years; their marriage 


was being opposed by the prosecutrix’s father and his 


relatives; the appellant and the prosecutrix had threat 


perception at the hands of the father and other relatives of the 


prosecutrix, therefore, they had filed a Writ Petition (C 


No.52604 of 2013) before the Hon’ble High Court of Allahabad 


claiming protection of their life. 


 
11.   Mr. D.N. Sharma, the learned Amicus Curiae, further 


submitted that after the recovery of the prosecutrix, she was 


sent to Nari Niketan by the order of the Sub- Divisional 


Magistrate, because she had an apprehension that if she went 


with her parents, they would kill her. He further argued that 


the statements of the prosecution witnesses, including the 


prosecutrix, are contradictory to each other and the trial court 


has wrongly appreciated the evidence, available on record.  


 
12.  As per contra, Mr. V.K. Gemini, learned Deputy 


Advocate General, appearing for the State, argued in support 


of the impugned judgment and submitted that the prosecution 


has proved its case beyond all reasonable doubts.  
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13.  We have carefully assessed the evidence, available 


on record.  


 


14.  PW1 is the father of the prosecutrix and informant of 


this case. He stated that on 31.08.2013 at around 9:00 a.m., 


when he went to work in a hotel with his wife, his daughter 


(prosecutrix), aged about 14 years, went to get water at the 


hand pump, located near his house. When she did not return 


home, a search was undertaken. When no trace of his 


daughter could be found, he lodged a missing report (Ext. 


Ka1) at the police station.  


 


15.   PW2 is prosecutrix. Her examination-in-chief was 


recorded on 06.03.2014. According to her, on 31.08.2013 at 


around 8-9 a.m., she went to get water at the hand pump, 


where she met the appellant’s sister-in-law (Bhabhi). She took 


her to the place where the appellant was residing. She was 


sitting in the room. Appellant’s sister-in-law had locked the 


room from outside. She was locked in the room that night. On 


the second day at night, the appellant came and threatening to 


kill her by showing a knife took her to some other place by car. 


He raped her on the morning of 2nd September. After 2-3 days, 


he took her to some other place in the same car, where he had 


raped her again. She could not scream because of fear. He had 


taken her to different places for almost two months. He even 


took her to his house in Bareilly. At that time, his uncle and 


aunt were at his house, who knew that he had brought her 


away, but they did not object to it. One day, she was alone 


and the appellant’s uncle’s phone was there, from which she 


had called her father. On the second day, her father came to 


the appellant’s house with the police and from there brought 


her and the appellant to Rudrapur. She further stated that her 


statement was recorded at the police chowki, after which, she 
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was medically examined and after recording her statement by 


the Magistrate, she was sent to Nari Niketan. She stated that 


due to fear of appellant, she refused to go with her parents 


and due to this fear she also recorded her statement to the 


police. She stated that she had studied from L.K.G. to Class 3rd 


standard in Bhartiya Shiksha Niketan, Rudrapur. She had not 


studied after Class 3rd standard.  


 


16.   PW3 Head Constable Hridesh Parihar is scriber of the 


missing report.  


 


17.  PW4 Dr. Sonali Mandal had conducted the medical 


examination of the prosecutrix on 23.10.2013. According to 


her, signs of having a physical relation with the prosecutrix 


were found. She proved the medical examination report (Ext. 


Ka4) and supplementary medical report (Ext. Ka5).  


 


18.  PW5 H.C.P. Nandan Singh was first Investigating 


Officer. According to him, he had collected a copy of Transfer 


Certificate of the prosecutrix, according to which, the date of 


birth of the prosecutrix is 02.06.2000. During the 


investigation, he received a letter of the prosecutrix, in which, 


she mentioned her age as 20 years and wrote that she was 


married to the appellant. According to this witness, he had 


arrested the appellant at Kichha by – pass on 29.10.2013 at 


around 03:00 p.m. and at that time, the prosecutrix was also 


with the appellant.  


 


19.  PW6 Constable Vinod Bhatt had amended the First 


Information Report on 29.10.2013 for the offence under 


Sections 363, 366 and 376 IPC.  
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20.  PW7 Dharmendra Gambhir is Principal of Bhartiya 


Shiksha Niketan, Rudrapur. At the time of his statement, he 


had produced the original Admission Application of the 


prosecutrix, school admission register and a book related to 


the issuance of Transfer Certificate of the prosecutrix. 


According to this witness, the prosecutrix was admitted in this 


school on 02.07.2005 in Class 1st standard and her admission 


form was filled by her mother, according to which the date of 


birth of the prosecutrix is 02.06.2000. 


 


21.  PW8 Sub-Inspector Bhim Bhaskar Arya is 


Investigating Officer. He recorded the additional statement of 


the prosecutrix and after completion of the investigation, he 


had filed the charge-sheet (Ext. Ka12).  


 


22.  During the cross-examination, the prosecutrix has 


accepted her signature on paper number 10 Ka, although, 


according to her, the appellant had forcibly taken her signature 


on a plain paper. 


 


23.  In the present case, after receipt of the charge-


sheet, the Chief Judicial Magistrate passed a committal order 


in the file of Criminal Case No.01 of 2014. The said paper 


number 10 Ka is available in that file. The said paper number 


10 Ka is an application sent by the prosecutrix to the Senior 


Superintendent of Police, Udham Singh Nagar on 10.09.2013 


and according to which, her father wanted her to get married 


against her will, while she wanted to marry with the appellant. 


That’s why she got married with the appellant on 31.08.2013 


on her own free will and she is living happily with the 


appellant. In this application, she has mentioned her age as 20 


years while describing herself as an adult.  
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24.  At this stage, it would be appropriate to take notice 


of the fact that after the said application 10 Ka, the prosecutrix 


along with the appellant filed a petition before the Hon’ble High 


Court, Allahabad to obtain a protection order.  


    


25.  In Writ-C No.-52604 of 2013, the Hon’ble High 


Court, Allahabad on 25.09.2013 observed that the petitioners 


as usual are claiming protection of their life from their 


parents/relatives who with the police help are disturbing their 


married life as they have married of their own free will against 


the wishes of their parents, and, passed the order –  


 


“3.   In view of legal position which has been summed up 


in the case of Smt. Nisha and another Vs. State of U.P. 


and others 2013(6) ADJ 225 without expressing any 


opinion about the marriageable age of both the petitioners, 


validity of their marriage or the genuineness of the marriage 


certificate, if any, produced, the writ petition is disposed of 


with liberty to the petitioners to approach the concerned court 


of Magistrate/ police authorities/Senior Superintendent of 


Police and to appraise any of these authorities of the 


disturbance by outsiders in their married life and in case it is 


so done, the police authorities would ensure that they are not 


put to any threat or torture and their married life is not 


disturbed provided they are prima facie found to be of 


marriageable age and married in accordance with law and 


further that they are not wanted or involved in any case in 


connection with the above marriage or living together subject 


to final outcome of the inquiry or investigation.  


4.   The filing of this petition or the order of its disposal 


would not be treated as proof of marriage between the 


petitioners which would be subject to declaration of their 


status by the court of competent jurisdiction or upon the 
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registration of their marriage with the competent authority in 


accordance with law.  


5.  Since the petition is being disposed of in limine, any 


person aggrieved by it is at liberty to apply for its recall, if the 


order has been obtained by suppression or concealment of 


facts or on false averments.”  


 


26.  The prosecutrix stated in her cross-examination that 


the appellant did not take her to the Allahabad Court. The said 


statement is not believable. The Hon’ble High Court, Allahabad 


in its order dated 25.09.2013, has clearly mentioned that since 


the petition is being disposed of in limine, any person 


aggrieved by it is at liberty to apply for its recall, if the order 


has been obtained by suppression or concealment of facts or 


on false averments, but, neither the prosecutrix nor any 


member of her family made any attempt to move an 


application to recall the said order dated 25.09.2013. 


 


27.  According to the prosecutrix, she went with the 


appellant at different places from 31.08.2013 till her recovery. 


The case of the prosecution is that the prosecutrix was 


recovered from the custody of the appellant on 29.10.2013. In 


view of these facts, the statements of the prosecutrix that she 


was compelled to live with the appellant because of his fear, 


and, the appellant had forcibly taken her signature on a plain 


paper are also not believable because she had never raised 


any alarm, she offered no resistance, she never tried to 


intimate the neighbours or tried to escape in order to show her 


conduct that she was never ready or willing to go or stay with 


the appellant. Apart from these facts, Sub-Inspector Bhim 


Bhaskar Arya (PW8), Investigating Officer, had recorded the 


statement of the prosecutrix, in which she had said that she 


was an adult and had married the appellant of her own free 
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will in Bareilly. In these circumstances, the conduct of the 


prosecutrix shows that she had voluntarily accompanied with 


the appellant. 


 


28.  Now, the only question to be determined is whether 


the prosecutrix was child, as per definition of “Child” under 


Section 2 (1) (d) of the Act, 2012, or not at the time of 


occurrence. If it is found from the evidence that the 


prosecutrix was a “Child” at the time of the incident, then her 


consent was inconsequential because the minor’s consent is no 


consent in eyes of law.  


 


29.  Section 2 (1) (d) of the Act, 2012 defines “Child”, 


means any person below the age of eighteen years.  


 


30.  In Jarnail Singh vs. State of Haryana, (2013) 7 


SCC 263,  the Hon’ble Supreme Court held, “Even though Rule 


12 is strictly applicable only to determine the age of a child in 


conflict with law, we are of the view that the aforesaid 


statutory provision should be the basis for determining age, 


even for a child who is a victim of crime”.  


 


31.  Rule 12 of the Juvenile Justice (Care and Protection 


of Children) Rules, 2007, framed under Section 68 (1) of the 


Juvenile Justice (Care and Protection of Children) Act, 2000, 


prescribed the procedures for determination of age. Rule 12 


reads as under:- 


   


“12. Procedure to be followed in determination of   


Age.―  


 (1) In every case concerning a child or a juvenile in  


 conflict with law, the court or the Board or as the   


 case may be the Committee referred to in rule 19 of  
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 these rules shall determine the age of such juvenile  


 or child or a juvenile in conflict with law within a   


 period of thirty days from the date of making of the  


 application for that purpose. 


 (2) The court or the Board or as the case may be the  


 Committee shall decide the juvenility or otherwise of  


 the juvenile or the child or as the case may be the  


 juvenile in conflict with law, prima facie on the basis  


 of physical appearance or documents, if available,   


 and send him to the observation home or in jail. 


 (3) In every case concerning a child or juvenile in   


 conflict with law, the age determination  inquiry shall  


 be conducted by the court or the Board or, as the   


 case may be, the Committee by seeking evidence by  


 obtaining – 


 (a) (i) the matriculation or equivalent certificates, if  


 available; and in the absence whereof; 


 (ii) the date of birth certificate from the school   


 (other than a play school) first attended; and in the  


 absence whereof; 


 (iii) the birth certificate given by a corporation or a  


 municipal authority or a panchayat; 


 (b) and only in the absence of either (i), (ii) or (iii)  


 of clause (a) above, the medical opinion will be   


 sought from a duly constituted Medical Board, which  


 will declare the age of the juvenile or child. In case  


 exact assessment of the age cannot be done, the   


 Court or the Board or, as the case may be, the   


 Committee, for the reasons to be recorded by them, 


 may, if considered necessary, give benefit to the   


 child or juvenile by considering his/her age on lower  


 side within the margin of one year and, while   


 passing orders in such case shall, after taking into   
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 consideration such evidence as may be available, or  


 the medical opinion, as the case may be, record a   


 finding in respect of his age and either of the    


 evidence specified in any of the clauses (a)(i), (ii),  


 (iii) or in the absence whereof, clause (b) shall be   


 the conclusive proof of the age as regards such child  


 or the juvenile in conflict with law. 


 (4) If the age of a juvenile or child or the juvenile in  


 conflict with law is found to be below 18 years on   


 the date of offence, on the basis of any of the   


 conclusive proof specified in sub-rule (3), the court  


 or the Board or as the case may be the Committee  


 shall in writing pass an order stating the age and   


 declaring the status of juvenility or otherwise, for   


 the purpose of the Act and these rules and a copy of  


 the order shall be given to such juvenile or the   


 person concerned. 


 (5) Save and except where, further inquiry or   


 otherwise is required, inter alia, in terms of section 


 7A, section 64 of the Act and these rules, no further  


 inquiry shall be conducted by the court or the Board  


 after examining and obtaining the certificate or any  


 other documentary proof referred to in sub-rule (3)  


 of this rule. 


 (6) The provisions contained in this rule shall also   


 apply to those disposed off cases, where the  status  


 of juvenility has not been determined in accordance  


 with the provisions contained in sub-rule(3) and the  


 Act, requiring dispensation of the sentence under the  


 Act for passing appropriate order in the interest of  


 the juvenile in conflict with law.” 
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32.  In Parag Bhati vs. State of Uttar Pradesh, 


(2016) 12 SCC 744, the Hon’ble Supreme Court observed, 


“It is settled position of law that if the matriculation or 


equivalent certificates are available and there is no other 


material to prove the correctness of date of birth, the date of 


birth mentioned in the matriculation certificate has to be 


treated as a conclusive proof of the date of birth of the 


accused. However, if there is any doubt or a contradictory 


stand is being taken by the accused which raises a doubt on 


the correctness of the date of birth then as laid down by this 


Court in Abuzar Hossain (2012) 10 SCC 489, (2013) 1 


SCC (Cri.) 83, an enquiry for determination of the age of the 


accused is permissible which has been done in the present 


case.”  


 


33.  In Abuzar Hossain alias Gulam Hossain vs. 


State of West Bengal (supra), the Hon’ble Supreme Court 


held, “As to what materials would prima facie satisfy the court 


and/or are sufficient for discharging the initial burden cannot 


be catalogued nor can it be laid down as to what weight should 


be given to a specific piece of evidence which may be sufficient 


to raise presumption of juvenility but the documents referred 


to in rules 12 (3) (a) (i) to (iii) shall definitely be sufficient for 


prima facie satisfaction of the court about the age of the 


delinquent necessitating further enquiry under Rule 12. ……” 


 


34.  Therefore, it is well settled that the credibility and 


acceptability of the documents, as referred to Rule 12 (3) (a) 


(i) to (iii), would depend on the facts and circumstances of 


each case and no hard and fast rule as such can be laid down 


in this regard.  
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35.  The prosecutrix was first admitted to Bhartiya 


Shiksha Niketan in Class 1st standard on 02.07.2005. At that 


time, the date of birth of the prosecutrix was recorded as 


02.06.2000. However, there is a serious dispute in regard to 


the authenticity of the date of birth, recorded in the 


“Admission Form” dated 02.07.2005, issued by Bhartiya 


Shiksha Niketan (Ext. Ka9).  


 


36.  It is pertinent to mention here that the prosecutrix 


had mentioned her age as 20 years while describing herself as 


an adult in her application 10 ka, dated 10.09.2013. 


Thereafter, she along with the appellant had sought protection 


order by showing herself as an adult. The prosecution witness 


H.C.P. Nandan Singh (PW5), the first Investigating Officer, 


stated in his cross-examination that he recorded the 


prosecutrix’s statement, in which she had disclosed her age of 


20 years while supporting her application 10 Ka. The 


investigation of the present case was transferred from H.C.P. 


Nandan Singh (PW5) to Sub-Inspector Bhim Bhaskar Arya 


(PW8).  


 


37.  Bhim Bhaskar Arya (PW8) has stated in his cross-


examination that he recorded the additional statement of the 


prosecutrix on 30.10.2013, wherein, she stated that she was 


adult. He further stated that the prosecutrix also made a 


statement that her parents may have underestimated her age 


in school.  


 


38.  To prove age of the prosecutrix, the prosecution has 


relied upon the evidence of PW7 and the statements of the 


father and the prosecutrix.  
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39.  According to the prosecution witness Dharmendra 


Gambhir (PW7), Principal of Bhartiya Shiksha Niketan, the 


“Admission Form” (Ext. Ka9) was filled by the mother of the 


prosecutrix, but, the prosecution has not examined the mother 


of the prosecutrix in evidence nor has given any explanation 


regarding not examining her. The so called thumb impression 


of the mother of the prosecutrix on the “Admission Form” (Ext. 


Ka9) has not been proved. Therefore, the date of birth of the 


prosecutrix recorded in the said Admission Form is found to be 


entered without any basis, so, the date of birth of the 


prosecutrix cannot be determined by believing only on this 


Admission Form.  


 


40.  According to the First Information Report, lodged by 


the father of the prosecutrix, the age of the prosecutrix was 16 


years at the time of the occurrence, whereas, in his testimony 


before the court, he, without giving any exact date of birth of 


the prosecutrix, stated that the age of the prosecutrix was 14 


years at the time of occurrence. But, this statement is given 


without any record or any basis. According to the prosecutrix 


(PW2) her age was 14 years at the time of her examination-in-


chief, recorded on 06.03.2014, but, she has not whispered 


anything regarding her date of birth or the year of birth. 


Therefore, these evidence do not give any clear picture 


regarding the age of the prosecutrix.  


 


41.  Considering the above, this Court has no hesitation 


to hold that the prosecution has miserably failed to prove that 


the prosecutrix was a “Child” at the time of occurrence. 


 


42.  In Bhagwan Singh and Others vs. State of M.P., 


(2002) 4 SCC 85, the Hon’ble Supreme Court observed that 


the golden thread which runs through the web of 
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administration of Justice in criminal case is that if two views 


are possible on the evidence adduced in the case, one pointing 


to the guilt of the accused and the other to his innocence, the 


view which is favorable to the accused should be adopted. 


 


43.  It has already been held that there is no positive 


evidence placed on record by the prosecution to prove that the 


prosecutrix was “Child” at the time of occurrence, and, it is 


also clear on careful analysis of the statements given by the 


prosecutrix that the statements of the prosecutrix have also 


inherent infirmities and material contradictions, therefore, the 


same may not be acted upon. The present case, the 


circumstances taken as a whole, creates doubt about the 


truthfulness of the prosecution story.  


 


44.  As a result, we accept the case of the appellant. 


Accordingly, the appeal is allowed. The impugned conviction 


and sentence dated 07.08.2015/ 10.08.2015, passed by the 


Judge, Fast Track Court/ Additional Sessions Judge/  Special 


Judge, POCSO, Udham Singh Nagar in Special Sessions Trial 


No.08 of 2014, “State vs. Suraj Pal”, are set aside. The 


appellant is acquitted of the charge under Sections 363, 366 


and 376 (2) IPC and Section 6 of the Act, 2012. 


 


45.  The appellant is in judicial custody. The appellant 


shall be released from jail, in case he is not otherwise required 


in any other case.  


 


46.  The appeal is, accordingly, allowed.  


 


47.  The appellant is directed to make compliance of 


Section 437 – A of the Code of Criminal Procedure, 1973 within 


three weeks from the date of this judgment by appearing 
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before the trial court concerned and execute a personal bond 


and two reliable sureties in the like amount to the satisfaction 


of the trial court, which shall be effective for a period of six 


months.  


 


48.  The Registry is directed to provide a copy of this 


judgment to the Superintendent of concerned jail and the 


concerned trial court for intimation and compliance.  


    


            


                                                                   
____________________ 


Ravindra Maithani, J. 


 


 


 


___________________ 


Alok Kumar Verma, J. 
 


 


Dated: 13th July, 2022 


JKJ/Pant 
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Shri Sanjaya Kumar Mishra, J. 
 
1. Appellant – plaintiff, a retired Army Personnel, has taken 


exception to the order 13.09.2021 passed by learned Civil Judge 


(Senior Division), Haldwani, District Nainital, in Original Suit 


No. 08 of 2021, thereby dismissing her application for interim 


injunction under Order XXXIX Rule 1 and 2 read with Section 151 


of the Code of Civil Procedure, 1908 (hereinafter referred to as 


“the Code” for brevity). Appellant-plaintiff, respondents - 


defendant nos. 1 and 3 are brother and sisters and they are the 


only surviving legal heirs of late Shri Hukum Singh. Shri Hukum 


Singh purchased a property from its previous owner Shri Ram 


Nath Satthi bearing Khata No. 00693, plot no. 691 GMe 


measuring 0.1080 hectares, plot no. 692 A measuring 0.3490 


hectares, plot no. 693 G measuring 0.1580 hectares, total 0.6150 


hectares on execution of a registered deed of sale dated 


11.01.1984. He was delivered possession thereof in the year 2009. 


Father of the appellant – plaintiff gifted a piece of land to the 
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plaintiff – appellant measuring 3850 sq. ft. through a registered 


gift deed with respect to plot no. 0.691 GMe. It was a self-


acquired property of father of the appellant – plaintiff. On 


05.01.2017,  father of the appellant – plaintiff, Shri Hukum Singh 


died intestate leaving behind plaintiff – appellant and defendant 


– respondent nos. 1 and 3. However, the case of the appellant - 


plaintiff is that after the death of her father, defendant – 


respondent no. 1 by manipulating the records mutated his name 


exclusively with revenue records on 12.09.2017. Thereafter, he 


transferred the land in favour of his wife through gift deeds 


dated 03.11.2018 and 29.12.2018. When the aforesaid fact came to 


the knowledge of the plaintiff – appellant, she filed complaints 


before District Magistrate, Commissioner, Kumaon Mandal, 


Nainital and also before other appropriate forums.  


  By virtue of notification dated 05.03.2014, the Government 


of Uttarakhand had declared the area where the property is 


situated within the local limits of Haldwani – Kathgodam 


Municipality. It is further case of the plaintiff – appellant that by 


virtue of inclusion of the area within the local limits of Nagar 


Nigam, the provisions of the Uttarakhand Zamindari Abolition 


and Land Reforms Act, 1950 (hereinafter referred to as “the 


UZALR, Act” for brevity) shall not be applicable, on such land 


especially with relation to succession. It is further case of the 


plaintiff – appellant that Hindu Succession  Act, 1956, amended 


in the year 2005, will be applicable in the matter and the plaintiff 


– appellant has right over the property.  


  Learned counsel for the plaintiff – appellant would further 


submit that respondent no. 2, who happens to be the wife of 


respondent no. 1, has entered into a contract with another person, 


who has started raising construction over the said property for 
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commercial use. It is also stated that respondent no. 2 entered 


into a contract with another person, in which contractor has 


agreed to build flats over the property, in question, for the 


purpose of selling them to different prospective buyers. Thus, on 


such pleadings, the plaintiff – appellant has prayed for the 


following reliefs: 


“A.     That a decree of declaration may kindly be passed in 


favour of the plaintiff and against the defendant no. 1 and 2 by 


declaring gift deeds executed by the defendant no. 1 in favour of 


defendant no. 2 dated 03.11.2018 which is registered in Bhai No. 


1, Zild No. 1661, pages 193 to 208, Karmank 8179, and gift deed 


dated 29.12.2018 which is registered in Bhai No. 1, Zild No. 


1697, pages 191 to 208, Karmank 9135, are void up to the extent 


of plaintiff share. 


B.   That a decree of declaration may kindly be passed in favour 


of the plaintiff and against the defendant no. 1 and 2 by declaring 


to the plaintiff as co-owner up to 1/3 share in the property 


detailed in para no. 2 of the plaint along with the defendants.  


C.   That a decree of permanent prohibitory injunction may 


kindly be passed in favour of the plaintiff and against the 


defendant no. 1 and 2 by restraining to the defendant no. 1 and 2 


from alienating, changing the nature of suit property and 


creating third party interest in the property detailed in para no. 2 


of the plaint.”  


2. In addition to the filing of suit for the aforesaid reliefs, the 


plaintiff – appellant had also filed an application for temporary 


injunction. It is stated, at the bar, that in the first instance while 


issuing notice, learned Civil Judge (Senior Division), Haldwani 


had granted an order directing the parties to maintain status quo 


but later on, on the final hearing of the application, he has 
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dismissed the application for temporary injunction. The 


defendants – respondents no. 1 and 2 have filed their written 


statement, inter alia, contending that the appellant – plaintiff is 


not entitled to have any share in the property of her father late 


Shri Hukum Singh, as succession of the property shall be guided 


by the provisions of Section 171 of the UZALR Act and as per 


such provisions, it is stated by learned counsel for the defendants 


– respondents no. 1 and 2 that inheritance of the property by a 


married daughter of the Hindu male, who died intestate, leaving 


behind a son is not permissible. 


3. It is also the case of the defendants – respondents no. 1 and 


2 that late Shri Hukum Singh has already gifted a portion of the 


property purchased by him in favour of the plaintiff – appellant, 


therefore, she is not entitled for any other property by way of 


inheritance, which is situated in Haldwani.  


4. Learned counsel for the defendants – respondents no. 1 and 


2 would further submit that there was a family settlement 


between the parties. It is stated that the plaintiff – appellant had 


filed an affidavit before the SHO, Police Station Kathgodam to the 


effect that appellant - plaintiff will not claim any right over the 


property, in question. It is also stated by learned counsel for the 


defendants – respondents no. 1 and 2 that the appellant – plaintiff 


has not come to the Court with clean hands and she has 


suppressed the material facts. Therefore, relief for grant of 


temporary injunction should not be allowed.  


5. It is apparent from the records that the learned Civil Judge 


(Senior Division), Haldwani while deciding the application has 


come to the conclusion that the land, in question, does not come 


within the municipal limits of Haldwani – Kathgodam Nagar 
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Nigam, therefore, provisions of the UZALR Act will be 


applicable. 


6. However, it is contended by the learned counsel for the 


plaintiff - appellant that the property comes within the 


jurisdiction of Haldwani - Kathgodam Municipality, as the 


developer has taken permission from the Municipal Authorities 


for raising constructions.   


7. While considering the application for grant of temporary 


injunction under Order XXXIX Rule 1 and 2 read with Section 151 


of the Code, the Court has to consider following three principles: 


i. Whether there is a prima facie case in favour of 


the plaintiff?   


ii.  Whether balance of convenience lies in favour 


of the plaintiff for issuing order of temporary injunction?  


iii.  Whether plaintiff shall suffer irreparable loss 


which cannot be compensated by way of any amount of 


costs or monetary award, if injunction is not granted?”  


8. It is also a trite law that in order to effectively decide the 


issue of title of the suit property, the Court shall preserve the 


nature and character of the property, so that it will not create any 


hindrance in proper adjudication of the suit. In such cases, the 


Court should direct to maintain the status quo ante.  


9. Now, coming to the first consideration, thus, to decide 


whether there is any prima facie case in favour of the appellant - 


plaintiff or not, this Court is of the opinion that the observations 


made by the learned Civil Judge (Senior Division), Haldwani are 


erroneous, as it is demonstrated from the records that the land, in 


question, is within the local limits of Nagar Nigam of Haldwani-
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Kathgodam and now, the question that remains to be decided at 


this stage is whether property shall be devolved upon all the 


three legal heirs viz. son and daughters of late Shri Hukum Singh 


or only upon respondent no. 1 being the son of late Shri Hukum 


Singh, who shall inherit the property in its entirety as per Section 


171 of the UZALR Act. Section 171 of the UZALR provides for 


general order of succession. Sub-Section (2) is relevant for the 


purpose of this case, which was amended vide Uttarakhand Act 


No. 14 of 2021 w.e.f. 01.05.2021. Earlier, it was substituted by 


Uttarakhand Act No. 25 of 2005 dated 28.10.2005. Thus, in 


between 28.10.2005 and 01.05.2021, the Act at sub Section (2) of 


Section (7) reads as follows: 


“(2) The following relatives of the male bhumidhar or asami 
are heirs subject to the provisions of sub-section (1), 
namely:- 
(a) widow and the male lineal descendant per strips:  


Provided that the widow and the son of a pre-
deceased son how low-so-ever per strips shall inherit 
the share which would have devolved upon the 
predeceased son had he been alive; 


(b) mother and father; 
(c) unmarried daughter; 
(d) married daughter; 
(e) brother and unmarried sister being respectively the 


son and the daughter of the same father as the 
deceased; and son of a predeceased brother, the 
predeceased brother having been the son of the same 
father as the deceased; 


(f) son's daughter; 
(g) father's mother and father's father; 
(h) daughter's son; 
(i) married sister; 
(j) half sister, having been the daughter of the same 


father as the deceased; 
(k) sister's son; 
(l) half sister's son, the half sister having been the 


daughter of the same father as the deceased; 
(m) brother's son's son; 
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(n) mother's mother's son; 
(o) father's father's son's son." 


 


10. Thus, it is clear that from the aforesaid provision that when 


widow and male lineal descendant survives by the deceased male 


Hindu having property right over landed property, then they 


shall inherit per strips over other legal heirs but it is further 


provided that the widow and the son of a pre-deceased son shall 


also be entitled to property. The next, in line of heir, is mother 


and father followed by unmarried daughter and followed by 


married daughter. It is not disputed, at this stage, that the 


plaintiff – appellant is a married daughter. The question arises 


whether she is entitled to inherit the property of her father or not.  


11. The Hindu Succession Act, 1956 was amended in the year 


2005 vide the Hindu Succession (Amendment Act) No. 39 of 2005 


with effect from 09.09.2005. After the amendments, it reads as 


follows: 


“6. Devolution of interest in coparcenary property.-  


(1) On and from the commencement of the Hindu 


Succession (Amendment) Act, 2005, in a Joint Hindu 


family governed by the Mitakshara law, the daughter of a 


coparcener shall,- 


(a).   by birth become a coparcener in her own right in 


the same manner as the son; 


(b)  have the same rights in the coparcenary property as 


she would have had if she had been a son; 


(c) be subject to the same liabilities in respect of the said 


coparcenary property as that of a son, and any reference 


to a Hindu Mitakshara coparcener shall be deemed to 


include a reference to a daughter of a coparcener: 


Provided that nothing contained in this sub-section 
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shall affect or invalidate any disposition or alienation 


including any partition or testamentary disposition of 


property which had taken place before the 20th day of 


December, 2004 . 


(2) Any property to which a female Hindu becomes entitled 


by virtue of sub-section (1) shall be held by her with the 


incidents of coparcenary ownership and shall be regarded, 


notwithstanding anything contained in this Act, or any 


other law for the time being in force, as property capable of 


being disposed of by her by testamentary disposition. 


(3) Where a Hindu dies after the commencement of the 


Hindu Succession (Amendment) Act, 2005 , his interest in 


the property of a Joint Hindu family governed by the 


Mitakshara law, shall devolve by testamentary or intestate 


succession, as the case may be, under this Act and not by 


survivorship, and the coparcenary property shall be deemed 


to have been divided as if a partition had taken place and,- 


(a) the daughter is allotted the same share as is allotted 


to a son; 


(b) the share of the pre-deceased son or a pre- deceased 


daughter, as they would have got had they been alive at 


the time of partition, shall be allotted to the surviving 


child of such pre-deceased son or of such pre- deceased 


daughter; and 


(c) the share of the pre-deceased child of a pre- deceased 


son or of a pre- deceased daughter, as such child would 


have got had he or she been alive at the time of the 


partition, shall be allotted to the child of such pre- 


deceased child of the pre- deceased son or a pre-deceased 


daughter, as the case may be.  


Explanation.- For the purposes of this sub- section, the 


interest of a Hindu Mitakshara coparcener shall be 
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deemed to be the share in the property that would have 


been allotted to him if a partition of the property had 


taken place immediately before his death, irrespective of 


whether he was entitled to claim partition or not. 


(4)   After the commencement of the Hindu Succession 


(Amendment) Act, 2005 , no court shall recognise any 


right to proceed against a son, grandson or great- grandson 


for the recovery of any debt due from his father, grandfather 


or great- grandfather solely on the ground of the pious 


obligation under the Hindu law, of such son, grandson or 


great- grandson to discharge any such debt:  


Provided that in the case of any debt contracted before the 


commencement of the Hindu Succession (Amendment) 


Act, 2005, nothing contained in this sub- section shall 


affect- 


(a) the right of any creditor to proceed against the son, 


grandson or great- grandson, as the case may be; or 


(b) any alienation made in respect of or in satisfaction 


of, any such debt, and any such right or alienation shall 


be enforceable under the rule of pious obligation in the 


same manner and to the same extent as it would have 


been enforceable as if the Hindu Succession 


(Amendment) Act, 2005 had not been enacted.  


Explanation.- For the purposes of clause (a), the 


expression "son", "grandson" or" great- grandson" 


shall be deemed to refer to the son, grandson or great- 


grandson, as the case may be, who was born or adopted 


prior to the commencement of the Hindu Succession 


(Amendment) Act, 2005 . 


(5) Nothing contained in this section shall apply to a 


partition, which has been effected before the 20th day of 


December, 2004.  
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Explanation.- For the purposes of this section" 


partition" means any partition made by execution of a 


deed of partition duly registered under the Registration 


Act, 1908 (16 of 1908) or partition effected by a decree 


of a court.” 


12. Section 8 of the Hindu Succession Act, 1956 reads as under: 


“Section 8. General rules of succession in the case 


of males—The property of a male Hindu dying 


intestate shall devolve according to the provisions of this 


Chapter— 


a.  firstly, upon the heirs, being the relatives specified in 


class I of the Schedule; 


b.  secondly, if there is no heir of class I, then upon the 


heirs, being the relatives specified in class II of the 


Schedule; 


c. thirdly, if there is no heir of any of the two classes, 


then upon the agnates of the deceased; and 


d. lastly, if there is no agnate, then upon the cognates of 


the deceased. 


13. Thus, under Section 6, as amended, a daughter irrespective 


of her marital status, would be a coparcener in the Hindu 


Coparcenery and is entitled to have a share equal to that of a son 


in the ancestral / coparcener property. Section 8 of the Hindu 


Succession Act, 1956 recognizes a daughter with respect to any 


self acquired property or a separate property of a male Hindu 


died intestate, she is included irrespective of her marital status in 


Class I heir. Thus, both sections 6 and 8, with respect to 


coparcenery property and separate property of Hindu male 


dying intestate, a daughter is entitled to succeed having a share 


equal to a son.  
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14. Thus, it is clear from the plain reading of Section 171 of the 


UZALR Act and Section 6 and 8 of the Hindu Succession Act, 


2005 that there is a conflict between the two. Whereas the UZALR 


Act excludes married daughter and unmarried daughter from 


inheriting the property in the presence of male lineal descendant 


i.e. son, the Hindu Succession (Amendment) Act 2005 recognizes 


the right of daughter whether married and unmarried to be equal 


to that of son. Thus, if the Hindu Succession Act is made 


applicable to the case, then property shall also be inherited by the 


appellant - plaintiff whereas if the UZALR Act is made applicable 


then plaintiff – appellant shall not be entitled to have any share in 


the property, as she is not preferred heir over the son.  


15. Section 129 of the UZALR Act describes the classes of 


tenure holders. The Act recognizes following tenure holders: (i) 


Bhumidhar with transferable rights (ii) Bhumidhar with non 


transferable rights (iii) Asami and (iv) Government lessee.  


16. Section 130 of the UZALR Act provides for bhumidhar with 


transferable rights. The said Section has been amended several 


times. There was an amendment by virtue of Uttarakhand 


Amendment No. 10 of 2016 dated 06.04.2016 by which clause (d) 


is added. Clause (e) is added vide Act No. 04 of 2014 and Clauses 


(f) and (g) are added vide Act No. 10 of 2016. However, for better 


appreciation the said provisions, the entire Section is quoted 


below: 


“130. Bhumidhar with transferable rights - Every 


person belonging to any of the following classes, not being 


a person referred to in Section 131, shall be called a 
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bhumidhar with transferable rights and shall have all the 


rights and be subject to all the liabilities conferred or 


imposed upon such bhumidhars by or under this Act, 


namely- 


(a) every person who was a bhumidhar immediately 


before the date of commencement of the Uttar Pradesh Land 


Laws (Amendment) Act, 1977; 


(b) every person who, immediately before the said 


date, was sirdar referred to in Clause (a) or Clause (c) of 


Section 131, as it stood immediately before the said date; 


(c) every person who in any other manner acquires 


on or after the said date the rights of such a bhumidhar 


under or in accordance with the provisions of this Act. 


(d) refugees who came to India before the year, 1971 


from the eastern Pakistan, (existing Bangladesh) and who 


were alloted land under the Rehabilitation scheme of the 


Government of India, prior from 1980 on lease by the 


district rehabilitation office, Bareilly under the Government 


Grant Act, 1895 for agriculture within the territorial 


jurisdiction of temporary District Nainital (existing 


District Udham Singh Nagar) within the Rehabilitation 


scheme of the Government of India and who is such 


original lease or their legal heirs and with consent of 


original lease or possession in land without any consent by 


following procedure:- 


(1) Such original lease or their legal heirs who have 


deposited the premium as above to be calculated at  


part of circle rate as prevailing on 09-11-2000 shall 


be declared the Bhumidhari transferable rights 


without fee. 
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(2) Such original lease or their legal heirs who have 


not deposited the premium till date as able to be 


calculated at  part of circle rate as prevailing on 09-


11-2000 shall be declared transferable Bhumidhari 


rights after deposition of aforesaid premium. 


(3) Such persons in possession of land who have 


come into possession of the land with the consent of 


the original lease or his legal heirs and who have not 


deposited any premium till date, if they deposit 


premium calculated at part of the circle rate as 


prevailing on 01-09-2005 shall be granted 


Bhumidhari transferable rights after deposition of 


aforesaid premium. 


(4) Such persons who are in possession of the land 


without the consent of the original lease or their legal 


heirs shall be granted Bhumidhari transferable rights 


if they deposit a premium part of the circle rate as 


prevailing on 01-09-2010. 


(5) That the aforesaid premium can be deposited in 


two six months installment. 


Explanation: All such persons who fall within the 


category of legal heirs/successors under the 


provisions of Uttar Pardesh Zamindari Abolition 


and Land Reforms Act, 1950 (as adopted in 


Uttarakhand) as contained in Section 171 to 175 


shall be deemed as legal heirs. 


(e) To the as per prescribe procedure by the Government 


such land of category 4 within the area of the State of 


Uttarakhand, where the persons were occupied as 


unauthorised from the date of 30.06.1983 or before the date 
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and presently are occupied in that land also as per 


procedure prescribed by the Government. 


(f) Such persons whom allotted the land of category three 


within the state and in which the eligible and legal lessee is 


also a holder of such land in present time the state 


Government shall declare transferable right holders as per 


prescribed procedure in such restrictions as imposed by the 


state government by order. 


(g) The lessee and unauthorized occupants of Nagar 


Panchyat area Lal Kanua, district Nainital shall be declared 


the land holders of transferable rights according to 


procedure prescribed by the Government.” 


17. Thus, a bhumidhar having transferable right has been 


described as every person belonging to any of the classes 


enumerated thereunder, not being a person referred to in Section 


131, which is not applicable to this case, who was a bhumidhar 


having transferable rights, immediately before the 


commencement of the U.P. Land Laws (Amendment) Act, 1977; 


every person, who immediately before the said date, was sirdar 


referred to clause (a) or Clause (c) of Section 131 as it stood 


immediately before the said date or any person, who in any other 


manner, acquires on or after the said date the rights of such a 


bhumidhar under or in accordance with the provisions of the Act.    


18. Thus, it is apparent that a bhumidhar having transferable 


rights is a special class of person, whose right over the property 


has been recognized by the UZALR Act. But the condition that 


has to be satisfied is that he must have acquired the property 


rights as a bhumidhar in accordance with the provisions of the 


UZALR Act.  
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19. It is not disputed at this stage that the property was not 


vested with late Shri Hukum Singh rather he purchased it from 


another person. Such other person was a bhumidhar. Therefore, 


this Court is of the opinion that the property that has been 


purchased by a person from another person, who was a 


bhumidhar having transferable right, will simply be an owner of 


the property and order of succession, as enshrined in Section 171 


of the UZALR Act, will not be applicable to him. He will be 


guided by general law of inheritance, as enshrined under the 


Hindu Succession (Amendment) Act, 2005.  


20. The Division Bench of Orissa High Court in Writ Petition 


(C) No. 28966 of 2011 (Urbashi Sahoo Vs. State of Orissa and 


another), vide judgment dated 11.08.2021, in which the 


undersigned was a member, has dwelt upon the discrimination 


that is meted out to married daughters. We take into 


consideration the concurring judgment authored by Ms. Savitri 


Ratho, J in the aforesaid case. We consider it appropriate to quote 


the entire observations made by Justice Savitri Ratho while 


concurring with views of the undersigned. 


“15. It would be apposite to refer to the Convention on the 


Elimination of All Forms of Discrimination against 


Women (in short “CEDAW”), adopted in 1979 by the UN 


General Assembly, which is often described as an 


international bill of rights for women (emphasis supplied). 


Consisting of a preamble and 30 articles, it defines what 


constitutes discrimination against women and sets up an 


agenda for national action to end such discrimination. 


(emphasis supplied) 


The Convention defines discrimination against 


women as: "...any distinction, exclusion or 
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restriction made on the basis of sex which has the 


effect or purpose of impairing or nullifying the 


recognition, enjoyment or exercise by women, 


irrespective of their marital status, on a basis of 


equality of men and women, of human rights and 


fundamental freedoms in the political, economic, 


social, cultural, civil or any other field."  


  The Preamble of CEDAW reiterates that 


discrimination against women violates the principles of 


equality of rights and respect for human dignity; is an 


obstacle to the participation on equal terms with men in the 


political, social, economic and cultural life of their country; 


hampers the growth of the personality from society and 


family and makes it more difficult for the full development 


of potentialities of women in the service of their countries 


and of humanity. By accepting the Convention, States 


commit themselves to undertake a series of measures to end 


discrimination against women in all forms, including:  


to incorporate the principle of equality of men and women 


in their legal system, abolish all discriminatory laws and 


adopt appropriate ones prohibiting discrimination against 


women;  


to establish tribunals and other public institutions to 


ensure the effective protection of women against 


discrimination; and  


to ensure elimination of all acts of discrimination against 


women by persons, organizations or enterprises.  


  The Government of India was an active participant 


to CEDAW , ratified it on 19-6-1993 and acceded to 
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CEDAW on 8-8-1993 with reservation on Articles 5(e), 


16(1), 16(2) and 29.  


The principle of “gender equality” is enshrined in the 


Indian Constitution and in its Preamble and Fundamental 


Rights. It also finds mention in the Fundamental duties as 


well as directive Principles. Our Constitution grants 


equality to women, ensures their equality before the law, 


and prohibits discrimination against any citizen on the 


basis of religion, race, caste, sex or place of birth. So it is 


expected that the Government should make endeavour to 


eliminate obstacles, prohibit all gender-based 


discriminations which is also mandated by Articles 14 and 


15 of the Constitution of India. It should also take all steps 


possible to modify law and its policies in order to do away 


with gender-based discrimination in the existing laws and 


regulations. Unfortunately, everyday, we come across 


instances of discrimination on the basis of gender in all 


fields including legislation. This is only one such instance. 


Almost half a century back, Justice V.R Krishna Iyer in the 


case of C. B. Muthamma vs Union Of India & Ors 


reported in 1979 SCC (4) 260, where the petitioner a lady 


I.F.S officer had challenged two draconian provisions in the 


service rules; one - which required a woman member of the 


service to obtain permission in writing of the Government 


before marriage and the woman member may be required to 


resign any time after marriage if the Government is 


satisfied that her family and domestic commitments will 


hamper her duties as a member of the service and the 


second – that no married woman shall be entitled as of right 


to be appointed to the service. She had also stated that she 


was not being given promotion and had been superseded by 


male officers because of discrimination against women in 
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the service. The petition was ultimately dismissed as 


during pendency of the writ petition, the petitioner was 


promoted, one of the offensive provisions was deleted and 


another was in the process of being deleted; and the 


government had agreed to review the seniority of the 


petitioner. But not before Justice V Krishna Iyer in his 


inimitable style and without mincing any words had 


observed as follows:  


“… 6. At the first blush this rule is in defiance of 


Article 16 , iIf a married man has a right, a married 


woman, other things being equal, stands on no worse 


footing. This misogynous posture is a hangover of 


the masculine culture of manacling the weaker sex  


forgetting how our struggle for national freedom was 


also a battle against woman's thraldom. Freedom is 


indivisible, so is Justice. That our founding faith 


enshrined in Articles 14 and 16 should have been 


tragically ignored vis-a-vis half of India's humanity, 


viz., our women, is a sad reflection on the distance 


between Constitution in the book and Law in Action. 


And if the Executive as the surrogate of Parliament, 


makes rules in the teeth of Part III, especially when 


high political office, even diplomatic assignment has 


been filled by women, the inference of die-hard 


allergy to gender parity is inevitable. 7. We do not 


mean to universalise or dogmatise that men and 


women are equal in all occupations and all situations 


and do not exclude the need to pragmatise where the 


requirements of particular employment, the 


sensitivities of sex or the peculiarities of societal 


sectors or the handicaps of either sex may compel 
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selectivity. But save where the differentiation is 


demonstrable, the rule of equality must govern…”.  


In the case of Anuj Garg v. Hotel Association of 


India, (2008) 3 SCC 1, the provisions of section 30 of the 


Punjab Excise Act 1914, prohibiting employment of males 


below the age of 25 years and women on the premises where 


liquor is sold, were under challenge . Some of the 


observations of the Hon’ble Apex Court are very pertinent . 


They are extracted below:  


“… 7. The Act is a pre-constitutional legislation. 


Although it is saved in terms of Article 372 of the 


Constitution, challenge to its validity on the touchstone of 


Articles 14, 15 and 19 of the Constitution of India, is 


permissible in law. While embarking on the questions 


raised, it may be pertinent to know that a statute although 


could have been held to be a valid piece of legislation 


keeping in view the societal condition of those times, but 


with the changes occurring therein both in the domestic as 


also international arena, such a law can also be declared 


invalid.”….  


“21. When the original Act was enacted, the concept 


of equality between two sexes was unknown. The makers of 


the Constitution intended to apply equality amongst men 


and women in all spheres of life. In framing Articles 14 and 


15 of the Constitution, the constitutional goal in that behalf 


was sought to be achieved. Although the same would not 


mean that under no circumstance, classification, inter alia, 


on the ground of sex would be wholly impermissible but it 


is trite that when the validity of a legislation is tested on 


the anvil of equality clauses contained in Articles 14 and 


15, the burden therefoer would be on the State. While 
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considering validity of a legislation of this nature, the 


Court was to take notice of the other provisions of the 


Constitution including those contained in Part IV-A of the 


Constitution.” 


“25………. Right to be considered for employment 


subject to just exceptions is recognized by Article 16 of the 


Constitution. Right of employment itself may not be a 


fundamental right but in terms of both Articles 14 and 16 


of the Constitution of India, each person similarly situated 


has a fundamental right to be considered therefor. When a 


discrimination is sought to be made on the purported 


ground of classification, such classification must be 


founded on a rational criteria. The criteria which in absence 


of any constitutional provision and, it will bear repetition 


to state, having regard to the societal conditions as they 


prevailed in early 20th century, may not be a rational 


criteria in the 21st century. In the early 20th century, the 


hospitality sector was not open to women in general. In the 


last 60 years, women in India have gained entry in all 


spheres of public life.  


They have also been representing people at grass root 


democracy. They are now employed as drivers of heavy 


transport vehicles, conductors of service carriage, pilots et. 


al. Women can be seen to be occupying Class IV posts to 


the post of a Chief Executive Officer of a Multinational 


Company. They are now widely accepted both in police as 


also army services.” 


………………………………………………  


In the case of A. Satyanarayana v. S. 


Purushotham, (2008) 5 SCC 416, the Hon’ble Supreme 


Court has observed as under:  
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“34. A statutory rule, it is trite law, must be made in 


consonance with constitutional scheme. A rule must not be 


arbitrary. It must be reasonable, be it substantive or a 


subordinate legislation. The Legislature, it is presumed, 


would be a reasonable one.  


Indisputably, the subordinate legislation may reflect 


the experience of the rulemaker, but the same must be 


capable of being taken to a logical conclusion.”….  


The Hon’ble Supreme Court recently, in the case of 


Secretary, Ministry of Defence v. Babita Puniya reported 


in 2020 SCC OnLine SC 200 while dealing with 


appointment of women in short service commissions in the 


Army has observed as follows: -  


“67. The policy decision of the Union Government is 


a recognition of the right of women officers to equality of 


opportunity. One facet of that right is the principle of non 


discrimination on the ground of sex which is embodied in 


Article 15(1) of the Constitution. The second facet of the 


right is equality of opportunity for all citizens in matters of 


public employment under Article 16 (1)……”  


E. Stereotypes and women in the Armed Forces  


53. Seventy years after the birth of a post-colonial 


independent state, there is still a need for change in 


attitudes and mindsets to recognize the commitment to the 


values of the Constitution…..” 


16. But Odisha is not the only state whose Rules reek of 


gender discrimination such discrimination against a 


married daughter in the matter of compassionate 


appointment . In many other states of our country, similar 
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discrimination is writ large in the Rules framed for 


compassionate appointment, for which different High 


Courts have examined the provisions and there are a catena 


of decisions pronounced by various High courts which have 


decried such discrimination and have held that any 


action/clause of the policy/ Rules/ Regulation which deprive 


a married daughter from being considered for 


compassionate appointment runs contrary to Articles 14, 


15, 16 and also Article - 39(a) of the Constitution.  


17. While in some cases the offensive clause/provision have 


been struck down, in others it has been read down to save 


the provision from being declared unconstitutional, so that 


a married daughter is included within the definition of 


Family of family member members and/or held entitled to 


be considered for compassionate appointment and/or 


directed to be given appointment.  


  Some High Courts have ruled that if the daughter 


was unmarried and dependent on the deceased Government 


servant at the time of his/her death and the only child, she 


has a right to be considered for appointment. A few High 


Court have held that keeping in view the object of the 


scheme/rules, irrespective of the number of dependent 


children of the deceased employee at the time of his death, a 


married daughter has the right to be considered for 


employment.  


  In the case of Udham Singh Nagar District 


Cooperative Bank Ltd. & another Vs Anjula Singh 


and Others: Special Appeal No.187 of 2017 reported in 


AIR 2019 Utr 69, the following questions had been 


referred to the Full Bench of the Uttarakhand high Court:  
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“(i) Whether any of the members, referred to in the 


definition of a "family" in Rule 2(c) of the Uttar Pradesh 


Recruitment of Dependants of Government Servants 


Dying in Harness Rules, 1974 (for short "the 1974 Rules") 


and in the note below Regulation 104 of the U.P. Co- 


operative Committee Employees Service Regulations, 1975 


(for short "the 1975 Regulations") would be entitled for 


compassionate appointment even if they were not 


dependent on the Government servant at the time of his 


death?  


(ii) Whether non-inclusion of a "married daughter" in the 


definition of "family", under Rule 2(c) of the 1974 Rules, 


and in the note below Regulation 104 of the 1975 


Regulations, is discriminatory, and is in violation of 


Articles 14, 15 and 16 in Part III of the Constitution of 


India?”  


After referring to a number of decisions, the reference was 


answered as follows:  


  “…66. We answer the reference holding that: i. 


Question No.1 should be answered in the affirmative. It is 


only a dependent member of the family, of the Government 


servant who died in harness, who is entitled to be 


considered for appointment, on compassionate grounds, 


both under the 1974 Rules and the 1975 Regulations.  


ii. Question No.2 should also be answered in the 


affirmative. Non- inclusion of "a married daughter" in the 


definition of a "family", under Rule 2(c) of the 1974 Rules 


and the note below Regulation 104 of the 1975 Regulations, 


thereby denying her the opportunity of being considered for 


compassionate appointment, even though she was 
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dependent on the Government servant at the time of his 


death, is discriminatory and is in violation of Articles 14, 


15 and 16 in Part III of the Constitution of India.  


iii. We, however, read down the definition of "family", in 


Rule 2(c) of the 1974 Rules and the note below Regulation 


104 of the 1975 Regulations, to save it from being held 


unconstitutional. As a result a "married daughter" shall 


also be held to fall within the inclusive definition of the 


"family" of the deceased Government servant, for the 


purpose of being provided compassionate appointment 


under the 1974 Rules and the 1975 Regulations.”  


  A Full Bench of the Madhya Pradesh High Court in 


the case of Meenakshi Dubey vs. M.P. Poorva Kshetra 


Vidyut Vitran Co. Ltd. and others reported in AIR 


2020 MP 60 : SCC Online MP 383 had been called upon 


to decide the following issue:  


  "Whether in the matter of compassionate 


appointment covered by Policy framed by the State 


Government wherein, certain class of dependent which 


includes unmarried daughter a widowed daughter and a 


divorced daughter and in case of a deceased Govt. servant 


who only has daughter, such married daughter who was 


wholly dependent on Govt. servant subject to she giving 


her undertaking of bearing responsibility of other 


dependents of the deceased Govt. servant, Clause 2.2 and 


2.4 can be said to be violative of Article 14, 15, 25 and 51A 


(e) of the Constitution."  


It held as follows:  


“….17 We are not oblivious of the settled legal position 


that compassionate appointment is an exception to general 
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rule. As per the policy of compassionate appointment, State 


has already decided to consider claims of the married 


daughters (Clause 2.4) for compassionate appointment but 


such consideration was confined to such daughters who 


have no brothers. After the death of government servant, it 


is open to the spouse to decide and opt whether his/her son 


or daughter is best suited for compassionate appointment 


and take responsibilities towards family which were being 


discharged by the deceased government servant earlier.”  


18. xxx xxx xxx  


19. xxx xxx xxx  


20. “…… In view of catena of judgments referred 


hereinabove, it can be safely concluded that Clause 2.2 to 


the extent it deprives married woman from right of 


consideration for compassionate appointment violates 


equality clause and cannot be countenanced. By 


introducing Clause 2.4, the Government partially 


recognised the right of consideration of married daughter 


but such consideration was confined to such daughters who 


have no brothers. Clause 2.2, as noticed, gives option to the 


living spouse of deceased government servant to nominate 


son or unmarried daughter. There is no condition imposed 


while considering a son relating to marital status. 


Adjective/condition of "unmarried" is affixed for the 


daughter. This condition is without there being any 


justification and; therefore, arbitrary and discriminatory in 


nature.  


21. Looking from any angle, it is crystal clear that clause 


2.2 which deprives the married daughter from right of 


consideration cannot sustain judicial scrutiny. Thus, for 
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different reasons, we are inclined to hold that Indore Bench 


has rightly interfered with Clause 2.2 of the said policy in 


the case of Smt. Meenakshi (Supra).  


22. In nutshell, broadly, we are in agreement with the 


conclusion drawn by Indore Bench in Smt. Meenakshi 


(Supra) and deem it proper to answer the reference as 


under:  


"Clause 2.2 of the policy dated 29.09.2014 is 


violative of Articles 14, 15, 16 and 39(a) of the 


Constitution of India to the extent it deprives the married 


daughter from right of consideration for compassionate 


appointment. We find no reason to declare Clause 2.4 of the 


policy as ultra vires. To this extent, we overrule the 


judgment of Indore Bench in the case of Meenakshi 


(Supra)"  


23. The issue is answered accordingly.”  


A Division bench of the Himachal High Court in the 


case of Mamata Devi vs State of HP : 2020 SCC 


OnLine HP 2125 : 2021 Lab IC 1, has directed the State 


to give compassionate employment to the petitioner who 


was the married daughter if she otherwise fulfilled the 


eligibility criteria, holding as follows:  


“… 22. Moreover, in the instant case there is no 


male member in the family, since the father of the 


petitioner, who died in harness, left behind his widow and 


two daughters only, the petitioner, being the elder 


daughter. The aim and object of the policy for 


compassionate appointment is to provide financial 


assistance to the family of the deceased employee. In the 


absence of any male child in the family, the State cannot 
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shut its eyes and act arbitrarily towards the family, which 


may also be facing financial constraints after the death of 


their sole bread earner.  


23. As held above, the object of compassionate appointment 


is not only social welfare, but also to support the family of 


the deceased government servant, so, the State, being a 


welfare State, should extend its hands to lift a family from 


penury and not to turn its back to married daughters, 


rather pushing them to penury. In case the State deprives 


compassionate appointment to a married daughter, who, 


after the death of the deceased employee, has to look after 


surviving family members, only for the reason that she is 


married, then the whole object of the policy is vitiated.  


24. After incisive deliberations, it emerges that core 


purpose of compassionate appointment is to save a family 


from financial vacuum, created after the death of deceased 


employee. This financial vacuum could be filled up by 


providing compassionate appointment to the petitioner, 


who is to look after the survivors of her deceased father and 


she cannot be deprived compassionate appointment merely 


on the ground that she is a married daughter, more 


particularly when there is no male child in the family and 


the petitioner is having ‘No Objection Certificates’ from her 


mother and younger sister, the only members in the family.  


25. In the instant case, in case the petitioner is not given 


compassionate appointment, who has to take care of her 


widowed mother and sister, if she is otherwise eligible and 


she fulfils the apt criteria, the whole family will be pushed 


to impoverishment, vitiating the real aim of the 


compassionate employment policy….”  
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  In a recent decision, the Madhya Pradesh High 


Court in the case of State of M.P vs Jyoti Sharma: 2021 


SCC online M.P., has found fault with the provision 


making a married daughter eligible for compassionate 


appointment only when she is an only child. Referring to 


the CEDAW and the observations of the Hon’ble Supreme 


Court in the case of Babita Puniya (supra), it has held as 


follows:  


  “…By introducing Clause 2.4, the Government 


partially recognised the right of consideration of married 


daughter but such consideration was confined to such 


daughters who have no brothers. Clause 2.2, as noticed, 


gives option to the living spouse of deceased government 


servant to nominate son or unmarried daughter. There is 


no condition imposed while considering a son relating to 


marital status. Adjective/condition of “unmarried” is 


affixed for the daughter. This condition is without there 


being any justification and; therefore, arbitrary and 


discriminatory in nature.”….. ….“In view of catena of 


judgments referred hereinabove, it can be safely concluded 


that Clause 2.2 to the extent it deprives married woman 


from right of consideration for compassionate appointment 


violates equality clause and cannot be countenanced. By 


introducing Clause 2.4, the Government partially 


recognised the right of consideration of married daughter 


but such consideration was confined to such daughters who 


have no brothers. Clause 2.2, as noticed, gives option to the 


living spouse of deceased government servant to nominate 


son or unmarried daughter. There is no condition imposed 


while considering a son relating to marital status. 


Adjective/condition of “unmarried” is affixed for the 


daughter. This condition is without there being any 
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justification and; therefore, arbitrary and discriminatory in 


nature.”…..  


  The Madhya Pradesh High Court in the case of 


Bhawna Chourasia vs. State of M.P reported in 2019 


(2) MPLJ 707 has held as follows :  


  “… 15. This is a matter of common knowledge that 


in present days there are sizable number of families having 


single child. In many families, there are no male child. The 


daughter takes care of parents even after her marriage. The 


parents rely on their daughters heavily. Cases are not 


unknown where sons have failed to discharge their 


obligation of taking care of parents and it is taken care of 


and obligation is sincerely discharged by married 


daughters. Thus, it will be travesty of justice if married 


daughters are deprived from right of consideration for 


compassionate appointment."  


  The Chhatisgarh High Court in the case of Sarojini 


Bhoi vs. State of Chattisgarh and others: WP(S) 


No.296 of 2014 decided on 30.11.2015 has held that the 


impugned policy of Government prohibiting consideration 


of married daughter from compassionate appointment to be 


violative of Article 14 of the Constitution the criteria to 


grant compassionate appointment should be dependency 


rather than marriage. A daughter even after marriage 


remains daughter of her father and she could not be treated 


as not belonging to her father's family. Institution of 


marriage was basic civil right of man and woman and 


marriage by itself was not a disqualification. Paragraphs 


16, 28 and 29 of the judgment are extracted below:  
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“…16. Thus, marriage is an institution/sacred union 


not only legally permissible but also basic civil right of the 


man and woman and one of the most important inevitable 


consequences of marriage is the reciprocal support and the 


marriage is an institution has great legal significance and 


right to marry is necessary concomitant of right to life 


guaranteed under Article 21 of the Constitution of India as 


right to life includes right to lead a healthy life. 


……………………..  


28. Thus, from the aforesaid analysis, it emanates that 


institution of marriage is an important and basic civil right 


of man and woman and marriage by itself is not a 


disqualification and impugned policy of the State 


Government barring and prohibiting the consideration of 


the married daughter from seeking compassionate 


appointment merely on the ground of marriage is plainly 


arbitrary and violative of constitutional guarantee 


envisaged in Article 14, 15 and 16(2) of the Constitution of 


India being unconstitutional.  


29. As a fallout and consequence of aforesaid discussion, 


writ petition is allowed and consequently Clause 3(1)(c) of 


policy relating to compassionate appointment dated 


10/06/2003 and Clause 5(c) of policy dated 14/06/2013 


being violative and discriminatory to the extent of 


excluding married daughter for consideration from 


compassionate appointment are hereby declared void and 


inoperative and consequently the impugned order 


(Annexure-P/3) rejecting the petitioner's case for 


compassionate appointment is quashed. The 


respondents/State is directed to reconsider the claim of 


petitioner for being appointed on compassionate ground 
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afresh in accordance with law keeping in view that her 


father died on 06/01/2011 and her application was rejected 


on 28/09/2011, preferably within a period of forty five days 


from the receipt of certified copy of order. No order as to 


cost(s).”  


  A Division Bench of the Chattisgarh High Court in 


the case of Bailadila Berozgar Sangh vs. National 


Mineral Corporation Ltd. has held as follows:  


  "....It is not disputed that the Corporation is an 


instrumentality of the State and comes within the 


definition of the State under Article 12 of the Constitution 


and that the equality provisions in Articles 14 and 16 of the 


Constitution apply to employment under the Corporation. 


Therefore, a woman citizen cannot be made ineligible for 


any employment under the Corporation on the ground of 


sex only but could be excluded from a particular 


employment under the Corporation if there are other 


compelling grounds for doing so."  


  A larger Bench of the Calcutta High Court in the 


case of State of W.B. and others vs. Purnima Das and 


others (2018 Lab IC 1522) had been called upon to decide 


the question: 


  "Whether the policy decision of the State 


Government to exclude from the zone of compassionate 


appointment a daughter of an employee, dying- in-harness 


or suffering permanent incapacitation, who is married on 


the date of death/permanent incapacitation of the employee 


although she is solely dependent on the earnings of such 


employee, is constitutionally valid ?" Clause 2 (2) provided 


“For the purpose of appointment on compassionate ground 
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a dependent of a government employee shall mean 


wife/husband/son/unmarried daughter of the employee who 


is/was solely dependent on the government employee”  


  It interalia held that –  


  “.....We are inclined to hold that for the purpose of a 


scheme for compassionate appointment every such member 


of the family of the Government employee who is dependent 


on the earnings of such employee for his/her survival must 


be considered to belong to 'a class'. Exclusion of any 


member of a family on the ground that he/she is not so 


dependent would be justified, but certainly not on the 


grounds of gender or marital status. If so permitted, a 


married daughter would stand deprived of the benefit that a 


married son would be entitled under the scheme. A married 


son and a married daughter may appear to constitute 


different classes but when a claim for compassionate 


appointment is involved, they have to be treated equally 


and at par if it is demonstrated that both depended on the 


earnings of their deceased father/mother (Government 


employee) for their survival. It is, therefore, difficult for us 


to sustain the classification as reasonable."  


  It answered the reference in the following words:  


  "111. Our answer to the question formulated in 


paragraph 6 supra is that complete exclusion of married 


daughters like Purnima, Arpita and Kakali from the 


purview of compassionate appointment, meaning thereby 


that they are not covered by the definition of 'dependent' 


and ineligible to even apply, is not constitutionally valid.  


  112. Consequently, the offending provision in the 


notification dated April 2, 2008 (governing the cases of 
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Arpita and Kakali) and February 3, 2009 (governing the 


case of Purnima) i.e. the adjective 'unmarried' before 


'daughter', is struck down as violative of the Constitution. 


It, however, goes without saying that after the need for 


compassionate appointment is established in  accordance 


with the laid down formula (which in itself is quite 


stringent), a daughter who is married on the date of death 


of the concerned Government employee while in service 


must succeed in her claim of being entirely dependent on 


the earnings of her father/mother (Government employee) 


on the date of his/her death and agree to look after the other 


family members of the deceased, if the claim is to be 


considered further."  


  The Karnataka High Court in (R. Jayamma 


V.Karnataka Electricity Board reported in ILR 1992 


Kar 3416 has held as follows:  


  "10. This discrimination, in refusing compassionate 


appointment on the only ground that the woman is married 


is violative of Constitutional Guarantees. It is out of 


keeping with the trend of times when men and women 


compete on equal terms in all areas. The Electricity Board 


would do well to revise its guidelines and remove such 


anachronisms."  


  The Madras High Court in R. Govindammal V. 


The Principal Secretary, Social Welfare and 


Nutritious Meal Programme Department & others 


reported in 2015 (3) LW 756):  


  "14. Therefore, I am of the view that G.O.Ms. No. 


560 dated 3- 8-1977 depriving compassionate appointment 


to married daughters, while married sons are provided 
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compassionate appointment, is unconstitutional. In fact, 


the State can make law providing certain benefits 


exclusively for women and children as per Article 15(3) of 


the Constitution. But the State cannot discriminate women 


in the matter of compassionate appointment, on the ground 


of marriage."  


  In Krishnaveni vs. Kadamparai Electricity 


Generation Block, Coimbator District reported in 


2013 (8) MLJ 684 in R. Govindammal, the Madras High 


Court has inter alia observed that if marriage is not a bar in 


the case of son, the same yardstick shall be applied in the 


case of a daughter also.  


  The Bombay High Court in Sou. Swara Sachin 


Kulkrni v. Superintending Engineer, Pune Irrigation 


Project Circle, 2013 SCC OnLine Bom 1549 opined as 


under:  


  "3..... Both are married. The wife of the deceased and 


the mother of the daughters has nobody else to look to for 


support, financially and otherwise in her old age. In such 


circumstances, the stand of the State that married daughter 


will not be eligible or cannot be considered for 


compassionate appointment violates the mandate of Article 


14, 15 and 16 of the Constitution of India. No 


discrimination can be made in public employment on 


gender basis. If the object sought can be achieved is 


assisting the family in financial crisis by giving 


employment to one of the dependents, then, undisputedly in 


this case the daughter was dependent on the deceased and 


his income till her marriage."  


It was further held as under:  







 35 


"3..... We do not see any rationale for this classification and 


discrimination being made in matters of compassionate 


appointment and particularly when the employment is 


sought under the State."  


  A larger bench of the Tripura High court in the case 


of Debashri Chakraborty vs. State of Tripura and 


others 2020 (1) GLT 198, has taken note of various 


judgments of the High Courts including the judgment of 


Allahabad High Court in Vimla Shrivastava and others 


vs. State of UP (supra) and judgment of Karnataka High 


Court in Manjula Vs. State of Karnataka, 2005 (104) 


FLR 271 and answered the question referred to it, as 


follows:  


“ii. Question No.2 should also be answered in the 


affirmative. Noninclusion of "a married daughter" in the 


definition of a "family", under Rule 2(c) of the 1974 Rules 


and the note below Regulation 104 of the 1975 Regulations, 


thereby denying her the opportunity of being considered for 


compassionate appointment, even though she was 


dependent on the Government servant at the time of his 


death, is discriminatory and is in violation of Articles 14, 


15 and 16 in Part III of the Constitution of India. iii. We, 


however, read down the definition of "family", in Rule 2(c) 


of the 1974 Rules and the note below Regulation 104 of the 


1975 Regulations, to save it from being held 


unconstitutional. As a result a "married daughter" shall 


also be held to fall within the inclusive definition of the 


"family" of the deceased Government servant, for the 


purpose of being provided compassionate appointment 


under the 1974 Rules and the 1975 Regulations." 


(Emphasis supplied).  
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18. In the light of aforesaid decisions , constitutional 


principles, exclusion of a married daughter from 


consideration compassionate appointment while at the same 


time including a married son as one of the dependents 


eligible for compassionate appointment, is based solely on 


gender discrimination and there is no other constitutionally 


permissible basis . Exclusion of a married daughter is not 


based on any rationale having reasonable nexus with the 


object sought to be achieved. Such unreasonable exclusion 


is therefore violative of Article 14 and 16 of the 


Constitution of India which prohibits discrimination only 


on the ground of sex.  


19. In the case of Charadhar Das (supra), which 


had been filed by the parents of the deceased Government 


Servant, this Court had directed the Government to 


consider the case of their unemployed son in law for 


compassionate as Rule 16 (1) authorised the appropriate 


authority to relax the Rules to such extent as it may 


consider necessary for dealing with a case in a just and 


equitable manner. But as discussed earlier there is no pari 


materia provision in the 2000 Rules.  


In Smt Ketaki Manjari Sahu vs State of Orissa 


1998 (II) OLR 452, this Court in similar facts referring to 


Rule 16 of the 1990 Rules had directed the State 


Government to consider the case of the married daughter on 


compassionate ground and without making it a precedent. 


Unfortunately as has happened in the present case, when it 


is left to the discretions of the authorities, more often than 


not, they do not exercise it to do render justice. In spite of 


the tribunal directing the Government to consider the case 


of the petitioner as a special case under Rule – 16 of the 
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1990 Rules in accordance with the decision in the case of 


Chakradhar Das (supra), till date, the petitioner has not 


been reinstated.  


21. Thus, it is clear that not only Articles 14 and 15 of the 


Constitution of India provide for equality, equal opportunity and 


also equal protection of law to the women, but also in the 


Convention On Elimination Of All Forms Of Discrimination 


Against Women adopted by the United Nations General 


Assembly in 1979, which is also ratified by the Indian Parliament, 


their rights are protected. It speaks against any distinction, 


exclusion or restriction made on the basis of sex, which has the 


effect or purpose of impairing or nullifying the recognition, 


enjoyment or exercise by women, irrespective of their marital 


status, on the basis of equality of men and women, of human 


rights and fundamental freedoms in the political, economic, 


social, cultural, civil or any other field.  


22. The principles of law enunciated by Justice Savitri Ratho in 


the judgment referred to above, in clear terms, provide that 


daughters are also equal to sons, that has been recognized by 


Indian Parliament by making amendment to the Hindu 


Succession Act, 1956, in 2005. It is also seen that the Indian 


Government as well as Parliament has taken a progressive view 


with regard to the rights of daughters. The Hindu Widow’s 


Remarriage Act was promulgated in the year 1856, then Hindu 


Law of Inheritance was passed in 1929 where three female heirs, 


son’s daughter, daughter’s daughter and sister, were conferred a 


right over the inherited property. In the Hindu Women’s Right to 


Property Act, 1937, for the first time, the  rights of the widowed 


Hindu women were recognized by the Central Assembly by this 


Act. Then, by the passing of the Hindu Succession (Amendment) 
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Act, 2005, the Parliament recogniged the absolute right of a 


daughter over the self-acquired property of her father. However, 


by virtue of the Hindu Succession (Amendment) Act, 2005, the 


Hindu daughters are kept in the same pedestal as that of a son. 


They were given rights of a coparcener equal to those of the sons. 


Thus, the progressive law has been made by Parliament of India 


recognizing the rights of the women, guided by the Hindu Law 


of Succession.  


23. The Learned counsel for the respondents no. 1 and 2 – 


defendants would rely upon the reported judgment in the case of 


Ramji Dixit and Another Vs. Bhrigunath and Others AIR 1965 


(Allahabad) Page 01 wherein the Full Bench of the Allahabad 


High Court has held that bhumidhari rights apply to all persons 


owning bhumidhari rights regardless of how they acquired them 


or from whom they inherited them. As per views expressed by 


Hon’ble Chief Justice Shri M. C. Desai, as His Lordship then was, 


the Legislature has made no distinction between the nature of 


bhumidhari rights inherited by a son from his father and the 


nature of those inherited by a Hindu widow from her husband 


and of those inherited by a Muslim widow from her husband. 


Consequently, the Full Bench has held that the interest of a 


bhumidhar inherited by a widow from the husband is as much 


transferable as that inherited by a son from his father. A reading 


of the judgment reveals that the Allahabad High Court has taken 


a progressive view of the matter and has interpreted rights in 


favour of a widow. Moreover, the fact of the said case is different 


from the facts of this case, and it cannot be said at this stage that 


property cannot be inherited by a daughter.   


24. The second case law that has been relied upon by the 


counsel for the respondents no. 1 and 2 – defendants is 
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Prabhandha Samiti, TJP Arya Kanya Inter College, Etawah V. 


State of U.P. 1976 AIR Allahabad Page 488. In the case vires of 


Section 16A (6), 16B and 16C of the U.P. Intermediate Education 


Act was challenged. This case has nothing to do with the present 


case, as the facts of that case are entirely different from those of 


the present case. The case relied upon by the learned counsel for 


the respondents no. 1 and 2 - defendants, appears to be incorrect. 


25. We have carefully examined the nominal index of AIR 1976. 


As per the party name (Mahendra Singh Vs. State of Uttar 


Pradesh), supplied by learned counsel for the respondents no. 1 


and 2 – defendants, there is only one case reported in AIR 1976, of 


Mahindra Singh, at page 59. This matter relates to election of U.P. 


Cooperative Societies Act, especially Section 29 (4) thereof, 


regarding interpretation of election for the Committee of 


Management, so the facts of this case are also on a different issue.  


26. In the case of Vineeta Sharma Vs. Rakesh Sharma and 


others (2020) 9 SCC 1, the Hon’ble Supreme Court, after taking 


into consideration a plethora of judgments, has held that the 


Amendment Act, 2005, is applicable to any daughter with effect 


from the date of amendment i.e., 09.09.2005, irrespective of the 


fact whether she was born before the said amendment or not. 


Section 6 of the Hindu Succession Act confers status of 


coparcener on daughter born before or after the amendment in 


the same manner as son with the same rights and liabilities. The 


rights under the substituted Section 6 can be claimed by the 


daughter born prior to the amendment with effect from the date 


of amendment. Thus, it is clear that the special law, which guides 


succession among Hindus, provides for succession of a daughter 


in the property of her father irrespective of her marital status.  
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27. This Court is inclined to hold UZALR to be a general law 


relating to the abolition of zamindari and land reforms. As far as 


inheritance of the property is concerned, it is applicable to all the 


citizens of the then State of Uttar Pradesh and, therefore, it has to 


be treated as a general law, whereas the Hindu Succession Act is 


applicable  only to the Hindus, and therefore, it is a special law. It 


is a well settled principle that special law takes precedence over 


the general law. Therefore, the special law of land shall entitle the 


plaintiff appellant to inherit the property of her late father Shri 


Hukum Singh.  


28. Another aspect of this case raised by Shri Sanpreet Singh 


Ajmani, learned counsel for the respondents no. 1 and 2 – 


defendants, is that the Court cannot take a view that the 


provisions of Section 171 of the UZALR is contrary to the 


provisions of Section 6 of the Hindu Succession (Amendment) 


Act, 2005, in view of the fact that UZALR has been included in 


the Ninth Schedule of the Constitution of India. However, a 


reference to the Ninth Schedule of the Constitution of India 


reveals that though UZALR has been included therein, UZALR 


(Amendment) Act of 2005, which is referred to above, has not 


been included therein, and therefore, the constitutional validity of 


such provision can be agitated in an appropriate writ application.  


29. Since this Court is of the opinion that the order of 


succession provided under Section 171 of the UZALR Act is 


regressive in nature, the Court should not countenance it and 


should take a progressive approach, sensitive towards 


recognition of the rights of a female Hindu.  


30. In that view of the matter, this Court is of the opinion that, 


prima facie, the plaintiff appellant does have an interest over the 
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property of her late father Hukum Singh. Accordingly, this issue 


is decided in favour of the appellant.  


31. In the case of Dalpat Kumar Vs. Prahlad Singh, (1992) 1 


SCC 719, the Hon’ble Supreme Court, while deciding an appeal 


arising out of application for grant or refusal of injunction, has 


held that the Court, while granting or refusing injunction, must 


exercise sound judicial discretion to find the amount of 


substantial mischief or injury which is likely to be caused to the 


parties, if the injunction is refused, and compare it with that 


which is likely to be caused to the other side if the injunction is 


granted. If on weighing competing possibilities or probabilities of 


likelihood of injury and if the court considers that pending suit, 


status quo of the subject matter should be maintained, and an 


injunction should be issued.  


32. Thus, applying this principle to the present case, it is seen 


that if injunction is refused, then the defendant shall proceed 


with the construction of flats, which will be sold to different 


persons and they shall take possession thereof and start living 


therein, and thereby, it will cause substantial damage to the 


appellant- plaintiff and it will be almost impossible to implead all 


these persons, who would be allotted flats and any subsequent 


owner thereof. The considerable effort and time that will be 


required to be expanded in such cases would cause a lot of 


hardships to the plaintiff.  


33. It is also our experience that if the nature of the property is 


allowed to be changed in a substantial way and thereby interest 


of several other persons is inducted into it, then a long-drawn 


process of litigation will ensue, which may lead to failure of 


justice simply because of the delay that would be caused. On the 


contrary, if the nature of the subject matter is maintained and 
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status quo, as on today, is maintained, then the effective relief 


could granted to the appellant – plaintiff, on ultimate analysis 


after weighing the evidence lead by the parties, and it will not 


cause any injury to the defendants. The only damage that can be 


caused to the defendant is perhaps loss of the revenue, which can 


always be compensated at the stage of the final disposal of the 


suit.  


34. However, on the contrary, if the construction is allowed to 


continue, leading to creation of interest of some third parties, 


then it will definitely be impossible for the Court to do effective 


justice to the parties. Moreover, injunction can be granted against 


a co-owner, if it is alleged that co-owner – dependent is changing 


the nature of the property permanently. On the basis of the 


principle of equity, this Court is of the opinion that balance of 


convenience lies in favour the appellant – plaintiff by granting 


injunction, then refusing to grant injunction.  


35. The same principle applies to the question of irreparable 


loss. The Court must be satisfied that non interference by the 


Court  would result in irreparable injury to the party seeking 


relief, and that there is no  other remedy available to the party 


except  one to grant injunction, and he needs protection from the 


consequences of apprehended injury or dispossession. 


Irreparable injury, as has been held by the Hon’ble Supreme 


Court in the case of Dalpat Kumar (supra), does not mean that 


there must be no physical possibility of repairing the injury, but 


means only that there must be a material one, namely one that 


cannot be adequately compensated by way of damages. In this 


case, a daughter is asserting her right over the property left by 


her father. Not only the pecuniary aspect is attached to it but also 


an emotional quotient is attached to such application. A daughter 
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will definitely feel good about inheriting the property of her 


father, especially, when the Indian Parliament has made a 


progressive legislation recognising the rights of a daughter. 


Moreover, if the defendant is allowed to change the very basic 


nature of the property and thereby create interest of a number of 


other persons, who are not related to the appellant – plaintiff or 


defendants, then no amount of damages can repair such injury. 


36. In that view of the matter, this Court is of the opinion that 


injury that will be caused to the plaintiff-appellant will be of the 


genre of “irreparable injury”, and therefore, this Court comes to 


the conclusion that all the ingredients in this case are fulfilled.  


37. The learned counsel for the respondents – defendants has 


submitted that the appellant – plaintiff has come to the Court by 


suppressing certain facts like family settlement before the police, 


which was settled after filing of a complaint by the appellant – 


plaintiff.  


38. In our considered opinion, the appellant – plaintiff has 


already made certain pleadings in her application that she had 


made several representations before several authorities but it  had 


yielded no result, and therefore, she filed a suit for temporary 


injunction. In that view of the matter, we are of the opinion that it 


cannot be said that appellant-plaintiff has come to the Court by 


suppressing material facts. In fact, appellant - plaintiff has 


disputed the execution of any family settlement. Moreover, the 


alleged relinquishment of her right has not been executed 


through any registered document.  Moreover, Annexures No. 2 


and 3 to the Misc. Application filed by the respondents - 


defendants are affidavits. It is a well settled principle of law that 


an affidavit cannot take the place of  family settlement. Family 


settlement has to be made with respect to an earlier agreement 
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between the co-sharers. Moreover, this affidavit appears to have 


been filed before the SHO, Police Station –Kathgodam in a 


criminal case. By execution of an affidavit, a right cannot be 


extinguished, and nor  can a right be created. Hence, this Court is 


of the opinion that there is no serious suppression of fact which 


should have any adverse effect on the case of the appellant.  


39. It is stated by the learned counsel for the respondents – 


defendants that, in the meantime, about 24 persons have been 


allotted with the flats, and unless they are heard, an injunction 


should not be passed. However, we have carefully perused the 


application filed by the respondents – defendants on 01.12.2021. 


The details of such persons or even the Bank, which has already 


granted advance to the respondents – defendants, have not been 


described, so it must not be within the knowledge of the 


appellant – plaintiff about the description of persons, who might 


claim some interest in the property in question.  It is a well settled 


principle of law that only for a non-joinder of party, the civil 


proceedings should not be dismissed. In fact, there are several 


judgments of various High Courts which state that in case the 


defendant takes a plea of non- joinder of party and that, in their 


absence, a case cannot be decided effectively, or that those 


persons should be heard before  passing of an order, then the law 


requires that defendant to describe the persons who have an 


interest over the property, so that plaintiff had an opportunity to 


make them party to the civil proceedings. Dismissing an 


application, on the question of non joinder of necessary party, is 


resorted to only when the defendant reveals before the court by 


filing proper documents or by making specific averments in the 


written statement about names of the parties and their 


description, who should be impleaded and be heard before any 


order is passed.  
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40. We do not find any such description of the parties by 


respondents - defendants in the documents filed before us. 


Defendant - respondent no. 1 has also filed his written statement 


before learned Civil Judge (Senior Division), Haldwani. There 


also the defendant – respondent no. 1 has not taken any such 


specific plea that certain persons are to be heard before any order 


is passed, and at this stage, the defendants cannot take a plea that 


the bank, which is not named in the written statement, or any 


persons who have been allegedly allotted with flats / apartments, 


are necessary to be heard before the order of injunction is passed. 


The written statement filed by the defendants – respondents is 


singularly lacking in specific plea in this regard. This Court is of 


the opinion that the contention raised by the learned counsel for 


the respondents with regard to opportunity of hearing to the 


parties who might have applied for allotment of the Apartments 


does not hold any water. Hence, this Court is not inclined to give 


much importance to such argument.  


41. In that view of the matter, this Court is of the opinion that 


appellant – plaintiff has prima facie case in her favour, which 


requires careful consideration. A balance of convenience lies in 


her favour for issuing injunction, then refusing the same. It is, 


thirdly, held that the appellant – plaintiff shall suffer irreparable 


injury, if injunction is not granted and such injury cannot be 


compensated by any amount of costs or damages.  


42. In that view of the matter, this Court is also of the view that 


the nature and character of subject matter have to be preserved 


for the effective adjudication of the issues to the suit. In that view 


of the matter, the appeal is allowed. The order dated 13.09.2021 


passed by Civil Judge, (Senior Division), Haldwani is set aside. 


Respodents – defendants are hereby injuncted from raising 
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further constructions over the suit property. There shall be no 


order as to costs. Trial court records be sent back forthwith.      


 
 
                                                                   (Sanjaya Kumar Mishra, J.)  
                                        (Grant urgent certified copy of this judgment, as per Rules) 
SKS 
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IN THE HIGH COURT OF UTTARAKHAND  
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Sri Sanjaya Kumar Mishra, J. 
 


 
1. Heard learned counsel for the parties.  


 


2. By filing this writ petition (criminal), the petitioner 


has prayed for issuance of a writ of Certiorari 


quashing the FIR Case Crime No. 137 of 2022 


under Section 323, 427, 504 and 506 of the Indian 


Penal Code, 1860 (hereinafter referred to as “the 


Code” for brevity) P.S. Khatima, District Udham 


Singh Nagar dated 05.06.2022. It is brought to our 


notice that at the time of argument of the case on 


merits by the learned Deputy Advocate General that 


in the meantime, the offences under Section 307 


and 341 of the Code have been added and there is 


every possibility of adding the offence under the 
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provisions of the Arms Act, 1959 perhaps after the 


custodial interrogation.  


 
3. The complainant lodged an FIR stating there in that 


there is dispute between him and the petitioner. On 


04.06.2022 at about 10:00 pm when he was 


returning home in his Alto car, on the road, he was 


obstructed by the petitioner and he was assaulted 


and the car was damaged, then he fired at 


him/complainant but he ran through agricultural 


fields, because of darkness, the petitioner could not 


commit murder of the complainant. On such report, 


the FIR as stated above, has been registered.  


 
4. At this stage, the learned counsel for the petitioner 


would argue that the complainant has filed a false 


FIR against the petitioner because of the dispute 


between them regarding payment of money with 


respect to the property. He has also relied upon an 


FIR lodged by the police against the complainant 


regarding initiation of a false criminal case against 


another person by tempering with the evidence.  


 
5. We have carefully examined the records as well as 


the submissions made by the counsel appearing for 


the parties. It is not disputed at this stage that an 


FIR has been made by the complainant and his 


statement under Section 161 of the Code of 


Criminal Procedure, 1973 has been recorded by the 


Investigating Officer, wherein he has specifically 
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implicated the petitioner and has stated that he 


was assaulted, his car was damaged and was fired 


at. There appears to be certain lack of details like 


description of the weapon of offence through which 


the alleged shot was fired at the complainant but it 


is apparent that shot was fired, from a fire arm at 


the complainant.  


 
6. At this stage, in fact, the learned Deputy Advocate 


General on instructions would submit that in 


course of investigation, the Investigating Officer 


found the car of the complainant to be damaged 


and that he seized two empty cartridges from the 


spot. Of course, the investigation has not concluded 


as yet. The petitioner has neither been arrested nor 


he has appeared before the Investigating Officer.  


 


7. The learned counsel for the petitioner would rely 


upon the reported case of “M/s Neeharika 


Infrastructure Pvt. Ltd. Vs. State of Maharashtra 


and others (2021) SCC Online SC 315” wherein 


the Hon’ble Supreme Court has issued direction 


regarding disposal of application under Section 482 


of the Code and also application filed under Article 


226 of the Constitution of India. To take note, few 


of the observations which are applicable to this 


case, this Court is aware that the police have a 


statutory right and duty under the relevant 


provisions of Chapter XIV of the Code to investigate 


into a case of cognizable offence. It is further held 
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that it is only in cases, where non-cognizable 


offence or offence of any kind in the First 


Information Report, the Court will not permit an 


investigation to go on. Further, while examining an 


FIR, quashing of which is sought, the Court cannot 


embark upon an inquiry as to reality or 


genuineness or otherwise, the allegations made in 


the FIR of the complainant. Quashing of 


complaint/FIR should be an exception rather than 


a rule. However, at the same time, the Court if 


thinks fit regard being held to the parameters of 


quashing and self-restrain before by law, more 


particularly with parameters laid down by the 


Hon’ble Supreme Court in the case of “R.P. Kapur 


Vs. State of Punjab AIR 1960 SC 866” the Court 


has jurisdiction to quash the FIR of the 


complainant.  When a prayer quashing the FIR is 


made by the alleged accused and the Court when it 


exercises power under Section 482 of the Code or 


under Article 226 of the Constitution of India only 


has to be considered whether the allegations in FIR 


disclose of commission of a cognizable offence or 


not. The Court is not required to consider it on 


merits of the allegations make out a cognizable 


offence and the Court has to permit the 


Investigating Agency-police to investigate into the 


allegations made in the FIR.  


In this case, the learned counsel for the 


petitioner submits that the contents of the FIR are 
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false because of certain other conciliations. He does 


not point out any inherent lacuna in the FIR or 


does not say that the FIR making such allegations 


which on the face of it, is improbable. Moreover, as 


we have already mentioned in the preceding 


paragraphs that the allegations made by the 


complainant in the FIR is supported by the fact that 


during course of  investigation, the car of the 


complainant was found  damaged and two empty 


cartridges were found from the spot. Therefore, we 


are of the opinion that it is not a case where the FIR 


should be quashed at the initial stage. The learned 


counsel for the petitioner has not made out a case 


where a refusal to quash the FIR lodged against the 


petitioner would manifestly lead to miscarriage of 


justice. In that view of the matter, we are not 


inclined to quash the FIR.  


 


8. The other substantial question of law, which is 


raised, in this regard is that the offence under 


Section 506 is non-cognizable in the State of 


Uttarakhand, as the Central statute does provide 


the offence under Section 506 of the Penal Code, as 


a non-cognizable and bailable offence. However, it 


is further seen that by virtue of U.P. Amendment 


Act, 1961, the offence under Section 506 has been 


made not only cognizable but also non-bailable.  


 
9. Learned counsel for the petitioner would argue that 


since this amendment has not been incorporated by 
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any order passed under Section 87 of the Uttar 


Pradesh Reorganization Act, 2000, the offence will 


be held to be non-cognizable and bailable offences.  


He would submit that in the initial stage, as the 


offence under Sections 307 and 341 IPC were not 


inserted in the formal FIR, the Police exceeded its 


jurisdiction in investigating the case.  


 
10. Learned counsel for the State as well as for the 


complainant, on the other hand, would submit that 


the question of application of the Uttar Pradesh 


Amendment or the laws that are applicable to the 


State of Uttar Pradesh before the reorganization of 


the State in 2000 to the territorial area of the State 


of Uttarakhand has already been set at rest and it 


is no more res-integra. They would rely upon 


reported case of “Suman Devi and others vs. 


State of Uttarakhand and others (2021) 6 SCC 


163”. In order to appreciate the entire contention, 


we have taken into consideration the provisions of 


Section 86, 87 and 88 of the U.P. Reorganization 


Act, 2000, which are reproduced below:- 


“86. Territorial extent of laws.—The 


provisions of Part II shall not be deemed to have 


affected any change in the territories to which 


the Uttar Pradesh Imposition of Ceiling of Land 


Holding Act, 1961 (U.P. Act 1 of 1961) and any 


other law in force immediately before the 


appointed day, extends or applies, and 


territorial references in any such law to the 
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State of Uttar Pradesh shall, until otherwise 


provided by a competent Legislature or other 


competent authority be construed as meaning 


the territories within the existing State of Uttar 


Pradesh before the appointed day.  


87. Power to adapt laws.—For the purpose of 


facilitating the application in relation to the 


State of Uttar Pradesh or Uttaranchal of any 


law made before the appointed day, the 


appropriate Government may, before the 


expiration of two years from that day, by order, 


make such adaptations and modifications of the 


law, whether by way of repeal or amendment, 


as may be necessary or expedient, and 


thereupon every such law shall have effect 


subject to the adaptations and modifications so 


made until altered, repealed or amended by a 


competent Legislature or other competent 


authority. Explanation.—In this section, the 


expression “appropriate Government” means as 


respects any law relating to a matter 


enumerated in the Union List, the Central 


Government, and as respects any other law in 


its application to a State, the State Government.  


88. Power to construe laws.—


Notwithstanding that no provision or insufficient 


provision has been made under section 87 for 


the adaptation of a law made before the 


appointed day, any court, tribunal or authority, 
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required or empowered to enforce such law 


may, for the purpose of facilitating its 


application in relation to the State of Uttar 


Pradesh or Uttaranchal, construe the law in 


such manner, without affecting the substance, 


as may be necessary or proper in regard to the 


matter before the court, tribunal or authority.” 


 


11. In the case of “Suman Devi and others vs. State 


of Uttarakhand and others (2021) 6 SCC 163” 


the Hon’ble Supreme Court, after taking into 


consideration the entire scheme of the Act 


especially, provisions quoted above, has come to 


the following conclusion: (paragraph nos. 27, 28 


and 29 of the aforesaid judgment):  


“27. By virtue of Section 28 of the 


Reorganization Act, the newly established 


Uttarakhand High Court had the jurisdiction, 


powers and authority in respect of the law in 


force, immediately before the appointed day, 


which was exercisable by the Allahabad High 


Court.  


28. A comprehensive reading of the provisions 


of the Reorganization Act would show that the 


laws in force in the erstwhile state of UP 


continued to remain operative upon the creation 


of the new state of Uttarakhand. Section 87 


only had the effect of obliging the state and the 


courts to thereafter enforce the existing laws, to 
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the extent they were modified within a period of 


2 years from the date of commencement of the 


Reorganization Act. If the appellants are correct, 


the mere omission of a law or regulation in the 


adaptation order, would have the disastrous 


effect of creating a vacuum in regard to existing 


laws that are not specifically mentioned. In 


other words, the power to adapt only meant 


that such laws which required some 


modifications or adaptation, could be so 


modified or adapted within the period defined 


i.e. 2 years. In the absence of any such exercise 


of adaptation or modification, all the laws, 


rules, regulations and statutory orders that 


were in force in the state of UP applied without 


any change.  


29. This court holds to be unmerited, the 


arguments of the appellant that the state was 


bound by the criteria specified in the 


advertisement issued by it in March 2016, even 


though Clause 7 of that notification clearly 


specified that the recruitments for ANMs would 


be in accordance with the statutory rules. The 


omission to mention the relevant qualifications 


(i.e. intermediate or equivalent qualification with 


the science stream) did not relieve the state 


from its obligation to follow existing rules. It has 


not been disputed that the 1997 Rules, after 


amendment in 1998, mandated that candidates 
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desirous of being recruited as ANM or Health 


Workers had to possess educational 


qualifications including Intermediate pass (or its 


equivalent) with the science stream, apart from 


the necessary ANM certificate course. That 


condition remained unchanged even after the 


creation of the State of Uttarakhand. It was only 


in 2016, after the advertisement for the 


recruitment concerned was published, that the 


rules were changed; the changed new rules 


relieved the requirement of having to qualify the 


Intermediate level with science subjects, for the 


period 2010-2013 and thereafter, after July 


2016. For all other periods, the basic 


educational qualification of intermediate or 


equivalent pass with a mandatory science 


stream qualification, remained an essential 


condition. Therefore, the argument that the state 


was bound by the standards it specified (in the 


advertisement which had omitted any mention 


as to the educational qualification of 


intermediate with science) did not relieve the 


state from the obligation of enforcing statutory 


rules. It is too late in the day to assert that any 


kind of estoppel can operate against the state to 


compel it to give effect to a promise contrary to 


law or prevailing rules that have statutory force. 


All arguments to this effect on the part of the 


appellants are therefore rejected. Furthermore, 
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it is useful to recollect that the eligibility of a 


candidate or applicant for a public post or 


service, is to be adjudged as on the last date of 


receipt of applications for such post or service, 


in terms of the relevant advertisement, and the 


prevailing service rules. This position is 


recognized by settled authority; in Ashok Kumar 


Sharma v. Chander Shekhar a three-judge 


bench of this court ruled, in this context that:  


“6… The proposition that where 


applications are called for prescribing a 


particular date as the last date for filing the 


applications, the eligibility of the candidates 


shall have to be judged with reference to 


that date and that date alone, is a well-


established one. A person who acquires the 


prescribed qualification subsequent to such 


prescribed date cannot be considered at all. 


An advertisement or notification 


issued/published calling for applications 


constitutes a representation to the public 


and the authority issuing it is bound by such 


representation. It cannot act contrary to it.” 


 


12. It is borne out from the record that the power to 


adapt only meant that such laws which required 


some modifications or adaptation could be so 


modified or adapted within a period defined i.e. 2 


years. In the absence of any such exercise of 
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adaptation and modification, all the laws, rules, 


regulations and statutory orders that were in force 


in the State of Uttar Pradesh applied without any 


change to the State of Uttarakhand.  


 


13. In that view of the matter, this Court is of the 


opinion that the amendment to Code of Criminal 


Procedure by the Uttar Pradesh Legislature making 


the offence under Section 506 of the Penal Code to 


be non-bailable and cognizable is also applicable to 


the State of Uttarakhand within its territorial 


boundaries. This argument of learned counsel for 


the petitioner that the offence under Section 506 of 


the Code is non-cognizable offence in the State of 


Uttarakhand would not hold water.   


 
14. The learned counsel for the petitioner also tried to 


distinguish the ratio, by resorting to the fact that 


the said law relates to service jurisprudence and is 


not applicable to the criminal cases. Such 


argument is not only fallacious but also 


unreasonable. In the sense that the Hon’ble 


Supreme Court in the case of “Suman Devi and 


others vs. State of Uttarakhand and others 


(2021) 6 SCC 163” has enunciated the general law 


relating to applicability of the rules, acts, 


enactments and amendments carried out by the 


Uttar Pradesh Legislative Assembly to the State of 


Uttarakhand on reorganization. So, be it criminal 


trial or be it service jurisprudence or be it matter 
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relating to civil adjudication, the law enunciated in 


the aforesaid judgment i.e. “Suman Devi and 


others vs. State of Uttarakhand and others 


(supra) is applicable to all cases.  


 
15. Finally, the learned counsel for the petitioner would 


rely upon Paragraph nos. 15 and 16 of “M/s 


Neeharika Infrastructure Pvt. Ltd. Vs. State of 


Maharashtra (supra) and argue that even if the FIR 


is not quashed, the balance has to be maintained 


between the two aspects and the Court should 


grant some kind of protection to the petitioner, so 


he can appear before the Investigating Officer and 


after presentation of his case and hearing the 


petitioner and complainant, the Investigating 


Officer should decide to arrest the petitioner or not. 


The observation is also not acceptable to us 


because of the vary paragraphs that have been 


relied upon by the learned counsel for the petitioner 


in the case of Neeharika’s judgment militates 


against such a course of action.  


 


16. For the purpose of better appreciation, we take note 


of the exact language used by the Hon’ble Supreme 


Court in the aforesaid case criticizing the course 


adapted in some decisions by the High Courts in 


granting order of stay without assigning any 


reasons. Paragraphs 15 and 16 of M/s Neeharika’s 


judgment are quoted below:-  
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“15. As observed hereinabove, there may be 


some cases where the initiation of criminal 


proceedings may be an abuse of process of law. 


In such cases, and only in exceptional cases and 


where it is found that non interference would 


result into miscarriage of justice, the High Court, 


in exercise of its inherent powers under Section 


482 Cr.P.C. and/or Article 226 of the 


Constitution of India, may quash the 


FIR/complaint/criminal proceedings and even 


may stay the further investigation. However, the 


High Court should be slow in interfering the 


criminal proceedings at the initial stage, i.e., 


quashing petition filed immediately after lodging 


the FIR/complaint and no sufficient time is given 


to the police to investigate into the allegations of 


the FIR/complaint, which is the statutory 


right/duty of the police under the provisions of 


the Code of Criminal Procedure. There is no 


denial of the fact that power under Section 


482 Cr.P.C. is very wide, but as observed by this 


Court in catena of decisions, referred to 


hereinabove, conferment of wide power requires 


the court to be more cautious and it casts an 


onerous and more diligent duty on the court. 


Therefore, in exceptional cases, when the High 


Court deems it fit, regard being had to the 


parameters of quashing and the self-restraint 


imposed by law, may pass appropriate interim 



https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/
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orders, as thought apposite in law, however, the 


High Court has to give brief reasons which will 


reflect the application of mind by the court to the 


relevant facts. 


 


16. We have come across many orders passed 


by the High Courts passing interim orders of 


stay of arrest and/or “no coercive steps to be 


taken against the accused” in the quashing 


proceedings under Section 482  Cr.P.C. 


and/or Article 226 of the Constitution of India 


with assigning any reasons. We have also come 


across number of orders passed by the High 


Courts, while dismissing the quashing petitions, 


of not to arrest the accused during the 


investigation or till the chargesheet/final report 


under Section 173 Cr.P.C is filed. As observed 


hereinabove, it is the statutory right and even the 


duty of the police to investigate into the 


cognizable offence and collect the evidence 


during the course of investigation. There may be 


requirement of a custodial investigation for which 


the accused is required to be in police custody 


(popularly known as remand). Therefore, passing 


such type of blanket interim orders without 


assigning reasons, of not to arrest and/or “no 


coercive steps” would hamper the investigation 


and may affect the statutory right/duty of the 


police to investigate the cognizable offence 



https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/1412034/
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conferred under the provisions of the Cr.P.C. 


Therefore, such a blanket order is not justified at 


all. The order of the High Court must disclose 


reasons why it has passed an ad-interim 


direction during the pendency of the proceedings 


under Section 482 Cr.P.C. Such reasons, 


however brief must disclose an application of 


mind. 


The aforesaid is required to be considered 


from another angle also. Granting of such 


blanket order would not only adversely affect the 


investigation but would have far reaching 


implications for maintaining the Rule of Law. 


Where the investigation is stayed for a long time, 


even if the stay is ultimately vacated, the 


subsequent investigation may not be very fruitful 


for the simple reason that the evidence may no 


longer be available. Therefore, in case, the 


accused named in the FIR/complaint 


apprehends his arrest, he has a remedy to apply 


for anticipatory bail under Section 438 Cr.P.C. 


and on the conditions of grant of anticipatory bail 


under Section 438 Cr.P.C being satisfied, he may 


be released on anticipatory bail by the competent 


court. Therefore, it cannot be said that the 


accused is remediless. It cannot be disputed that 


the anticipatory bail under Section 438 Cr.P.C. 


can be granted on the conditions prescribed 


under Section 438 Cr.P.C. are satisfied. At the 



https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1783708/

https://indiankanoon.org/doc/1783708/

https://indiankanoon.org/doc/1783708/

https://indiankanoon.org/doc/1783708/
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same time, it is to be noted that arrest is not a 


must whenever an FIR of a cognizable offence is 


lodged. Still in case a person is apprehending his 


arrest in connection with an FIR disclosing 


cognizable offence, as observed hereinabove, he 


has a remedy to apply for anticipatory bail 


under Section 438 Cr.P.C. As observed by this 


Court in the case of Hema Mishra v. State of 


Uttar Pradesh, (2014) 4 SCC 453, though the 


High Courts have very wide powers under Article 


226, the powers under Article 226 of the 


Constitution of India are to be exercised to 


prevent miscarriage of justice and to prevent 


abuse of process of law by the authorities 


indiscriminately making pre-arrest of the 


accused persons. It is further observed that in 


entertaining such a petition under Article 226, 


the High Court is supposed to balance the two 


interests. On the one hand, the Court is to ensure 


that such a power under Article 226 is not to be 


exercised liberally so as to convert it into Section 


438 Cr.P.C. proceedings. It is further observed 


that on the other hand whenever the High Court 


finds that in a given case if the protection 


against pre-arrest is not given, it would amount 


to gross miscarriage of justice and no case, at 


all, is made for arrest pending trial, the High 


Court would be free to grant the relief in the 


nature of anticipatory bail in exercise of its 



https://indiankanoon.org/doc/1783708/

https://indiankanoon.org/doc/24458802/

https://indiankanoon.org/doc/24458802/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/1783708/
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powers under Article 226 of the Constitution of 


India, keeping in mind that this power has to be 


exercised sparingly in those cases where it is 


absolutely warranted and justified. However, 


such a blanket interim order of not to arrest or 


“no coercive steps” cannot be passed 


mechanically and in a routine manner.” 


 


17. Thus, this Court is of the opinion that when it 


comes to the conclusion that the contentions raised 


by the petitioner through his counsel are not 


acceptable, it will not be appropriate for granting 


any kind of order of stay of arrest of the petitioner, 


which is the absolute domain of the Investigating 


Agency, without having proper materials to come to 


the conclusion that FIR itself should be quashed. 


While dismissing the criminal writ petition under 


Article 226 of the Constitution of India, the Court 


should not pass any order for protection in favour 


of the petitioner.  


 


18. Therefore, this Court has come to the conclusion 


that there is no merit in the writ petition, 


accordingly, the same is dismissed.           


 


 
 


 (Sanjaya Kumar Mishra, J.) 
                                                     04.07.2022 


 


 


 
A/- 


 



https://indiankanoon.org/doc/1712542/






IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


Writ Petition No. 964 of 2020 (M/S) 
 


Patanjali Ayurved Ltd.                 ….. Petitioner 
 


     Versus 
 


Commissioner of Central Excise & Service Tax & Anr.  
              …..Respondents 
 
Present: 


Mr. Priyadarshi Manish, the learned counsel with Mr. Ashwarya 
Sharma and Mr. M.S. Bisht, the learned counsel for the 
petitioner. 


 Mr. Shobhit Saharia, the learned counsel for the respondents. 
  


Date of hearing and order : 09.09.2022 
 


 


Sri S.K. Mishra, J. 
   
  
  Heard learned counsel for the parties.  
 
2.  By filing this writ petition, the petitioner-company 


has prayed for issuance of writ of certiorari for 


quashing the Form SVLDRS No. 3 L050320SV300423 


dated 05.03.2020 issued by the respondents and also 


issue a writ of mandamus directing the respondents to 


issue fresh Form No. 3 and adjust the amount of Rs. 


3,19,69,680/- towards deposit already made.  In the 


alternative, the petitioner has also prayed to direct 


respondent no. 2 to refund the amount of Rs. 


3,19,69,680/- with 18% interest per annum to him. 


 


3. The short question that arises for determination in 


this writ petition is “whether the amount paid by the 


petitioner, under protest, towards interest , prior to 


issuance of show cause shall be considered as pre-


deposit while disposing his application for waiver under 


‘Sabka Vikas (Legacy Dispute Resolution) Scheme, 
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2019’ which was issued under Section 24 of the Finance 


Act. 


 


4. The learned counsel for the petitioner would 


submit that a Division Bench of Punjab and Haryana 


High Court at Chandigarh, in the case of Schlumberger 


Solutions Pvt. Ltd. vs. Commissioner Central GST & 


Ors. in CWP-6845-2020 on dated 30.11.2021 has 


already decided this question. The only difference is 


that in the earlier decided case of the Punjab and 


Haryana High Court, the pre-deposit also included a 


penalty in addition to interest.   


 


5. We have carefully gone through the judgment and 


it is submitted by the learned counsel for the petitioner 


that no special leave petition has been preferred 


against this order by the Central GST Department to 


the Supreme Court. On the other hand, Mr. Shobhit 


Saharia, the learned counsel appearing for the 


respondents would submit that there are some 


technical issues in this case in view of the fact that 


Form no. 1, 2 and 3 are issued and are auto populated 


having life span of 30 days and by the time stay order 


was granted 30 days was over and, therefore, relief the 


petitioner has prayed cannot be granted. However, it is 


not disputed by the learned counsel for the respondents 


that originally scheme was of 31.03.2020 which was 


later on extended till 30.06.2020. 
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6. It is appropriate to take note of Section 124 of the 


Finance Act, 2019, which reads as follows:- 
124. (1) Subject to the conditions specified in sub-


section (2), the relief available to a declarant under 


this Scheme shall be calculated as follows:—  


(a) where the tax dues are relatable to a show cause 


notice or one or more appeals arising out of such 


notice which is pending as on the 30th day of June, 


2019, and if the amount of duty is,—  


(i) rupees fifty lakhs or less, then, seventy per 


cent. of the tax dues;  


(ii) more than rupees fifty lakhs, then, fifty per 


cent. of the tax dues;  


(b) where the tax dues are relatable to a show cause 


notice for late fee or penalty only, and the amount of 


duty in the said notice has been paid or is nil, then, 


the entire amount of late fee or penalty;  


(c) where the tax dues are relatable to an amount in 


arrears and,—  


(i) the amount of duty is, rupees fifty lakhs or 


less, then, sixty per cent. of the tax dues;  


(ii) the amount of duty is more than rupees 


fifty lakhs, then, forty per cent. of the tax 


dues;  


(iii) in a return under the indirect tax 


enactment, wherein the declarant has indicated 


an amount of duty as payable but not paid it 


and the duty amount indicated is,— 


(A) rupees fifty lakhs or less, then, sixty 


per cent. of the tax dues; 


(B) amount indicated is more than 


rupees fifty lakhs, then, forty per cent. of 


the tax dues;  
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(d) where the tax dues are linked to an enquiry, 


investigation or audit against the declarant and the 


amount quantified on or before the 30th day of June, 


2019 is— (i) rupees fifty lakhs or less, then, seventy 


per cent. of the tax dues;  


(ii) more than rupees fifty lakhs, then, fifty per 


cent. of the tax dues;  


(e) where the tax dues are payable on account of a 


voluntary disclosure by the declarant, then, no relief 


shall be available with respect to tax dues.  


(2) The relief calculated under sub-section (1) shall 


be subject to the condition that any amount paid as 


predeposit at any stage of appellate proceedings 


under the indirect tax enactment or as deposit during 


enquiry, investigation or audit, shall be deducted 


when issuing the statement indicating the amount 


payable by the declarant: Provided that if the 


amount of predeposit or deposit already paid by the 


declarant exceeds the amount payable by the 


declarant, as indicated in the statement issued by 


the designated committee, the declarant shall not be 


entitled to any refund. 


 


7. Sub-section (2) of the aforesaid section is relevant 


for this case. It is noticed, on plain reading of the 


same, that the relief calculated under Sub-section (1) 


shall be subject to the condition that any amount paid 


as pre-deposit at any stage of appeal proceedings 


under the indirect tax enactment or as deposit during 


enquiry, investigation or audit shall be deducted when 


issuing the statement indicating the amount payable by 


the declarant. Thus, it is clear that statute itself do not 


make any distinction between payment of taxes, 


 
 
 
 
 
 
 
 


 







5 
 


interest thereon or any penalty in amount which has 


been deposited during enquiry, investigation or audit 


shall be deducted while issuing the statement and shall 


be adjusted while calculating relief to the declarant. 


 


8. The High Court of Punjab and Haryana in the case 


of Schlumberger Solutions Pvt. Ltd. (supra)  taking into 


consideration this provision has held as follows:- 


“A bare reading of Section 124(2) reveals 


that the relief calculated under Section 124(1) is 


subject to the condition that any amount paid 


during the enquiry, investigation or audit has to be 


deducted when issuing the statement indicating 


the amount payable by the declarant. The bare 


provision talks of ‘any amount paid’, the same 


does not distinguish between the amounts paid 


under different heads. It clearly envisages two 


kinds of deductions firstly any pre-deposit made at 


any stage of appellate proceedings under the 


indirect tax enactment and secondly, any deposit 


made during enquiry, investigation or audit. Both 


these species of ‘pre-deposit’ need to be deducted 


while finalizing the computation.  


 


Amount deposited by the petitioner falls in 


the second category. The provision only talks of 


amount irrespective of whether it has been paid as 


tax or interest or penalty. Thus, the view taken by 


the Designated Committee cannot be sustained. 


There is another side to the story. Had the 


petitioner remitted the entire amount paid by him 


towards tax, the respondents would have given 
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credit of entire amount and his interest liability 


would have been waived off as well. The petitioner 


cannot be punished for depositing the amount 


under different heads once the provision mandates 


to discount the amount paid during the 


investigation dehors the head it has been 


deposited under.  


 


The present petition is allowed. Resultantly: 


(i) the comments of Designated Committee 


informs SVLDRS-2 and SVLDR-3 are quashed: (ii) 


Designated Committee is directed to re-consider 


the claim of the petitioner within two weeks from 


the receipt of certified copy of the order by 


adjusting amounts paid towards interest and 


penalty, in accordance with law and the petitioner 


is directed to make the payment within two weeks 


from the date Designated Committee issues 


SVLDRS-3.   


 


9.  This Court is of the opinion that the observation 


made by the Division Bench of Punjab and Haryana 


High Court is in tune of the provision of Sub-section (2) 


of Section 124 of the Finance Act, 2019. Hence, the 


writ petition merits consideration. 


 


10. As far as the technical question raised by Mr. 


Shobhit Saharia, the learned counsel for the 


respondents is concerned, this Court is of the opinion 


that Section 124 of the Finance Act, 2019, is a 


benevolent provision. The Parliament in its wise 


discretion thought it proper to grant one time relief to 
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all tax payers under the GST Scheme so that disputes 


can be resolved amicably and restrictive parochial 


interpretation of the provisions should be avoided by 


the Courts and also by the Authorities so that objects of 


the beneficial scheme can be Achieved. Therefore, this 


Court, even though was informed that the Scheme has 


already come to its conclusion and the auto-populated 


form has already expired, the Court is inclined to allow 


the writ petition.  


 


11. The writ petition is allowed. Resultantly, this Court 


direct that Form SVLDRS-3 is quashed and the 


Designated Committed to reconsider the claim of the 


petitioner within a period of three weeks from the date 


of receipt of certified copy of this order , after adjusting 


the amount paid towards interest to be specific RS. 


3,19,69,680/- in accordance with law and the petitioner 


is also directed to make the payments, if any, within 


three weeks from the date Designated Committee 


issues SVLDRS-3. 


 


12. There shall be no order as to costs. 


 


 
 
           (Sanjaya Kumar Mishra, J.)           


     (Grant certified copies as per Rules)
      


PV 


 


 
 
 
 
 
 
 
 


 








IN THE HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


ON THE 5TH DAY OF AUGUST, 2022 


BEFORE: 


HON’BLE SHRI JUSTICE MANOJ KUMAR TIWARI 


 


APPEAL FROM ORDER NO. 82 OF 2021 
 


 


BETWEEN: 
Raja Bhatt & others.                                ...Appellants 


(By Mr. Piyush Garg, Advocate) 


 


AND: 
Smt. Sheela Devi & others.                    ...Respondents 


(By Mr. Aditya Singh, Advocate for respondent no. 3)  


 


JUDGMENT 
 


  Heard learned counsel for the parties.  


 
2.  This is an Appeal under Order 43 Rule 1 (c), 


Code of Civil Procedure, 1908 against an order dated 


10.01.2020 passed by Ist Additional District Judge, 


Rishikesh, Dehradun in Misc. Case No. 13 of 2019.  By 


the said order, delay condonation application filed by 


appellants with their application under Order 9 Rule 9 


CPC, has been rejected.  Consequently, the restoration 


application filed by appellants too has been rejected.    


 
3.  Perusal of the impugned order reveals that 


the delay condonation application filed by appellants 


has been rejected only on the ground that appellants’ 


counsel was present before the Court on 03.01.2019, 


when the next date was fixed for 08.01.2019, 


therefore, the plea raised by appellants that due to 


mistake the next date was noted as 08.02.2019, is not 


believable.   


 







 2 


4.  Learned counsel for appellants submits that 


appellants’ non-appearance on 08.01.2019 was due to 


a bonafide mistake, as the next date fixed in the suit 


was noted as 08.02.2019; while, actually the date 


fixed was 08.01.2019, and due to this inadvertent 


mistake, they could not appear before the Trial Court 


on the date fixed.  He further submits that restoration 


application with delay condonation application was filed 


immediately when appellants came to know about 


dismissal of the suit.  He further submits that 


appellants acquired knowledge about dismissal on 


15.03.2019 and restoration application was filed on 


08.04.2019 with delay condonation application.  He 


further submits that the appellants had filed the said 


suit seeking relief of specific performance, in 2012, 


since valuable property right of appellants is involved 


in the suit, therefore, their non-appearance on the date 


fixed cannot be said to be deliberate.   


  
5.  Per contra, Mr. Aditya Singh, learned counsel 


for respondent-defendant supports the order passed by 


learned Trial Court by contending that appellants had 


knowledge of the date fixed, as their counsel was 


present on 03.01.2019, thus their non-appearance 


before the Trial Court was deliberate.    


 
6.  In the delay condonation application, stand 


taken by appellants is that they learnt about dismissal 


of the suit only on 15.03.2019 and certified copy of 


dismissal order was received by them on 05.04.2019; 


restoration application under Order 9 Rule 9 CPC was 


filed thereafter on 08.04.2019, thus, there was no 


delay, if seen from the date of knowledge of the order 


of dismissal. 
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7.  Learned counsel for the appellants contends 


that even if limitation is calculated from date of 


dismissal of the suit, then also, there is delay of only 


39 days, after adjusting the time spent in obtaining 


certified copy of the order.  He further contends that 


learned Trial Court, instead of confining itself to the 


merits of the delay condonation application, considered 


extraneous fact, namely reason for non-appearance on 


08.01.2019.  Thus, according to him, appellants had 


shown sufficient cause for condoning the delay and 


learned Trial Court was not justified in rejecting the 


delay condonation application, which has resulted in 


miscarriage of justice. 


 
8.  Learned Trial Court has rejected the delay 


condonation application by holding that on the previous 


date, i.e. 03.01.2019, case was adjourned on an 


application filed by the lawyer appearing on behalf of 


the appellants, therefore, the stand taken by them in 


their delay condonation application regarding lack of 


knowledge about the next date fixed, i.e. 08.01.2019, 


cannot be believed.   


 


9.  Learned counsel for the appellants submits 


that stand taken by his clients was that their counsel, 


due to bonafide mistake, noted 08.02.2019 as the next 


date fixed, which led to their non-appearance before 


the Trial Court on 08.01.2019.  


 
10.  Bonafide mistake by lawyer can be a valid 


ground for condonation of delay, as held by Hon’ble 


Supreme Court in the case of Punjabi University and 


others v. Acharya Swami Ganesh and another, 


reported in (1973) 3 SCC 800.  In the case of Indian 


Oil Corporation Ltd. v. Subrata Borah Chowlek, 
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reported in (2010) 14 SCC 419, Hon’ble Supreme 


Court reiterated that while considering sufficient cause 


for condonation of delay, Courts generally follow the 


liberal approach particularly when no negligence, 


inaction or mala fides can be imputed to the party.  


 
11.  Similarly, in the case of N. Balakrishnan v. 


M. Krishnamurthy, reported in (1998) 7 SCC 123, 


Hon’ble Supreme Court  summarized the law on the 


point, as under:-   


“12. A court knows that refusal to condone 
delay would result in foreclosing a suitor from 


putting forth his cause. There is no presumption that 
delay in approaching the court is always deliberate. 


This Court has held that the words “sufficient cause” 
under Section 5 of the Limitation Act should receive 


a liberal construction so as to advance substantial 
justice vide Shakuntala Devi Jain v. Kuntal Kumari1 


and State of W.B. v. Administrator, Howrah 
Municipality. 


 


13. It must be remembered that in every case 
of delay, there can be some lapse on the part of the 


litigant concerned. That alone is not enough to turn 
down his plea and to shut the door against him. If 


the explanation does not smack of mala fides or it is 
not put forth as part of a dilatory strategy, the court 


must show utmost consideration to the suitor. But 


when there is reasonable ground to think that the 
delay was occasioned by the party deliberately to 


gain time, then the court should lean against 
acceptance of the explanation. While condoning the 


delay, the court should not forget the opposite party 
altogether. It must be borne in mind that he is a 


loser and he too would have incurred quite large 
litigation expenses. It would be a salutary guideline 


that when courts condone the delay due to laches on 
the part of the applicant, the court shall compensate 


the opposite party for his loss.” 


 
12.  Thus, it is well settled that while considering 


delay condonation application, liberal and justice 


oriented approach should be adopted, especially, when 


no negligence or inaction or want of bona fides are 


attributable to the defaulting party. 
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13.   Hon’ble Supreme Court in the case of Sesh 


Nath Singh v. Baidyabati Sheoraphuli Coop. Bank Ltd., 


reported in (2021) 7 SCC 313 has summarized the 


legal position in the following words:-  
 


“59. The condition precedent for condonation 


of the delay in filing an application or appeal, is the 
existence of sufficient cause. Whether the 


explanation furnished for the delay would constitute 
“sufficient cause” or not would be dependent upon 


facts of each case. There cannot be any straitjacket 
formula for accepting or rejecting the explanation 


furnished by the appellant applicant for the delay in 
taking steps. Acceptance of explanation furnished 


should be the rule and refusal an exception, when no 
negligence or inaction or want of bona fides can be 


imputed to the defaulting party. 


 


60. It is true that a valuable right may accrue 
to the other party by the law of limitation, which 
should not lightly be defeated by condoning delay in 


a routine manner. At the same time, when stakes 
are high, the explanation should not be rejected by 


taking a pedantic and hypertechnical view of the 
matter, causing thereby irreparable loss and injury 


to the party against whom the lis terminates. The 


courts are required to strike a balance between the 
legitimate rights and interests of the respective 


parties. 


 


61. Section 5 of the Limitation Act, 1963 does 


not speak of any application. The section enables the 
court to admit an application or appeal if the 


applicant or the appellant, as the case may be, 
satisfies the court that he had sufficient cause for not 


making the application and/or preferring the appeal, 
within the time prescribed. Although, it is the general 


practice to make a formal application under Section 
5 of the Limitation Act, 1963, in order to enable the 


court or tribunal to weigh the sufficiency of the cause 
for the inability of the appellant applicant to 


approach the court/tribunal within the time 
prescribed by limitation, there is no bar to exercise 


by the court/tribunal of its discretion to condone 
delay, in the absence of a formal application. 


 


62. A plain reading of Section 5 of the 
Limitation Act makes it amply clear that, it is not 


mandatory to file an application in writing before 
relief can be granted under the said section. Had 


such an application been mandatory, Section 5 of the 


Limitation Act would have expressly provided so. 
Section 5 would then have read that the court might 


condone delay beyond the time prescribed by 
limitation for filing an application or appeal, if on 


consideration of the application of the appellant or 
the applicant, as the case may be, for condonation of 
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delay, the court is satisfied that the appellant 


applicant had sufficient cause for not preferring the 
appeal or making the application within such period. 


Alternatively, a proviso or an Explanation would have 
been added to Section 5, requiring the appellant or 


the applicant, as the case may be, to make an 
application for condonation of delay. However, the 


court can always insist that an application or an 
affidavit showing cause for the delay be filed. No 


applicant or appellant can claim condonation of delay 
under Section 5 of the Limitation Act as of right, 


without making an application.” 


 
 


14.  Hon’ble Supreme Court in the case of 


Sangram Singh vs. Election Tribunal, Kotah, Bhurey, 


reported in AIR 1955 SC 425 has held that rules of 


procedure are grounded on the principle of natural 


justice, which requires that men should not be 


condemned unheard and decision should not be 


reached behind their back; that proceedings that affect 


their lives and property should not continue in their 


absence and they should not be precluded from 


participating in them.  It was further held that there 


must be exceptions and where they are clearly defined 


they must be given effect to; but taken by and large, 


subject to that proviso, our laws of procedure should be 


construed, wherever that is reasonably possible, in the 


light of that principle. 


 
15.  In the case of Robin Thapa v. Rohit Dora, 


reported in (2019) 7 SCC 359, Hon’ble Supreme Court 


has held as under:-  


“7. Ordinarily, a litigation is based on 
adjudication on the merits of the contentions of the 


parties. Litigation should not be terminated by 
default, either of the plaintiff or the defendant. The 


cause of justice does require that as far as possible, 
adjudication be done on merits.” 


 


 


16.  Thus, viewed in the light of aforesaid legal 


principles, the order impugned in this appeal cannot be 


sustained in the eyes of law.  A litigant cannot be made 
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to suffer on account of a mistake of his lawyer.  To err 


is human, and if the lawyer notes down 08.02.2019 is 


the next date, in place of 08.01.2019, and due to this 


mistake, his client is unable to appear on the date 


fixed, then it cannot be said that his client despite 


knowledge about the correct date, deliberately did not 


appear. 


 


17.  For the aforesaid reasons, the present 


Appeal deserves to be allowed and is hereby allowed.  


The order dated 10.01.2020 passed by learned Ist 


Additional District Judge, Rishikesh, Dehradun is set 


aside.   Delay condonation application filed by 


appellants under Section 5 of Limitation Act and also 


the application filed by them under Order 9 Rule 9 CPC 


are allowed, however, subject to payment of cost of 


Rs. 10,000/, to be deposited with Uttarakhand High 


Court Bar Association Advocate Welfare Fund, within 


four weeks from today. 


 
18.  As the suit was filed in 2012 and pleadings 


have been exchanged, therefore, learned Trial Court is 


requested to make endeavor to decide the suit, as 


early as possible. 


 
 


 


  (MANOJ KUMAR TIWARI, J.)   
Navin 







