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HIGH COURT OF UTTARAKHAND 

LIST OF JUDGES (AS ON 30th JUNE, 2023) 

 
Sl. No. Name of the Hon’ble Judges Date of Appointment 

1. Hon’ble Mr. Justice Vipin Sanghi 
(Chief Justice) 

28.06.2022 

2. Hon’ble Mr. Justice Manoj Kumar Tiwari 19.05.2017 

3. Hon’ble Mr. Justice Sharad Kumar Sharma 19.05.2017 

4. Hon’ble Mr. Justice Ravindra Maithani 03.12.2018 

5. Hon’ble Mr. Justice Alok Kumar Verma 27.05.2019 

6. Hon’ble Mr. Justice Rakesh Thapliyal 28.04.2023 

7. Hon’ble Mr. Justice Pankaj Purohit 28.04.2023 

8. Hon’ble Mr. Justice Vivek Bharti Sharma 28.04.2023 
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MAJOR EVENTS & INITIATIVES 
 
 

No.  215/UHC /Admin.A/2023       Dated: Nainital: April 28th, 2023 
 

Hon’ble Shri Justice Rakesh Thapliyal, has assumed charge of the office of Judge of 

the High Court of Uttarakhand, Nainital on 28.04.2023 at 10:00 A.M. pursuant to 

Notification No. K-13032/03/2022-US.I Dated:   27th   April,   2023 issued by Government 

of India, Ministry of Law and Justice, Department of Justice (Appointments Division), 

Jaisalmer House, 26, Man Singh Road, New Delhi. 

Registrar General 

 

No.  216/UHC /Admin.A/2023       Dated: Nainital: April 28th, 2023 
 

Hon’ble Shri Justice Pankaj Purohit, has assumed charge of the office of Judge of 

the High Court of Uttarakhand, Nainital on 28.04.2023 at 10:00 A.M. pursuant to 

Notification No. K-13032/03/2022-US.I Dated:   27th   April,   2023 issued by Government 

of India, Ministry of Law and Justice, Department of Justice (Appointments Division), 

Jaisalmer House, 26, Man Singh Road, New Delhi. 

Registrar General 

 

No. 217/UHC /Admin.A/2023          Dated: Nainital: April 28th, 2023 
 

Hon’ble Shri Justice Vivek Bharti Sharma, has assumed charge of the office of 

Judge of the High Court of Uttarakhand, Nainital on 28.04.2023 at 10:00 A.M. pursuant 

to Notification No. K-13032/03/2022-US.I Dated:   27th   April,   2023 issued by 

Government of India, Ministry of Law and Justice, Department of Justice (Appointments 

Division), Jaisalmer House, 26, Man Singh Road, New Delhi. 

Registrar General 
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Full Court Reference dated 28.04.2023 on Oath Ceremony of Hon’ble Mr. Justice Rakesh Thapliyal 

 Judge, High Court of Uttarakhand  
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Full Court Reference dated 28.04.2023 on Oath Ceremony of Hon’ble Mr. Justice Pankaj Purohit 

 Judge, High Court of Uttarakhand  
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Full Court Reference dated 28.04.2023 on Oath Ceremony of Hon’ble Mr. Justice Vivek Bharti Sharma 

 Judge, High Court of Uttarakhand  
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     Hon’ble Judges of the High Court on the Oath Ceremony of Hon’ble Mr. Justice 

Rakesh Thapliyal, Hon’ble Mr. Justice Pankaj Purohit and Hon’ble Mr. Justice Vivek 

Bharti Sharma on 28.04.2023. 

 

 
 

 

 

 
Hon’ble Judges of the High Court on the Oath Ceremony of Hon’ble Mr. Justice Rakesh Thapliya, 

Hon’ble Mr. Justice Pankaj Purohit and Hon’ble Mr. Justice Vivek Bharti Sharma, Judges, High Court of 

Uttarakhand on 28.04.2023. 

(Sitting R-L) 

 
Hon’ble Mr. Justice Pankaj Purohit, Hon’ble Mr. Justice Alok Kumar Verma, Hon’ble Mr. Justice 

Sharad Kumar Sharma, Hon’ble Mr. Justice Vipin Sanghi, the Chief Justice, Hon’ble Mr. Justice Manoj 

Kumar Tiwari, Hon’ble Mr. Justice Ravindra Maithani, Hon’ble Mr. Justice Rakesh Thapliyal and 

Hon’ble Mr. Justice Vivek Bharti Sharma. 
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ADMINISTRATIVE CONFERENCE-2023  

OF DISTRICT JUDGES, OFFICERS OF EQUIVALENT RANK AND CJMS  

HELD ON 10.06.2023 IN THE HON’BLE HIGH COURT OF UTTARAKHAND, 

NAINITAL IN THE AUGUST PRESENCE OF HON’BLE THE CHIEF JUSTICE AND 

HON’BLE JUDGES OF THE HIGH COURT. 

 
  One day Administrative Conference was held on 10.06.2023 at High Court, 

Nainital, which was attended by Hon’ble the Chief Justice, Hon’ble Judges of the Court 

and 50 delegates from District Judiciary.  The agenda discussed in the conference were as 

follows: 

 Suggestions as to the required amendments in General Rules (Civil) and 

General Rules (Criminal) and Circulars letters of the High Court in the 

light of peculiar problems of the State of Uttarakhand and to 

accommodate the changes in procedure/law. 

 Roadmap to achieve the “Five Plus Zero” target and vision to reduce the 

pendency of cases particularly-under trials, crime against women, 

senior citizen, juvenile justice etc. & Discussion on Statistics. 

 Problems of Infrastructure, Information and Communication 

Technology (ICT), Technical Manpower for the e-Courts project.  

 Optimum use of ICT for ensuring quality, responsiveness and timeliness 

(QRT).  

 Problems of accommodation, conveyance-transport, leave, allowances, 

property statements and other facilities to judicial officers.  

 Discussions on common problems in all districts.  

 

  Group presentation was made by delegates and after discussions the suggestions 

were compiled and being documented by Uttarakhand Judicial and Legal Academy 

(UJALA), Bhowali. 
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  A novel concept of Virtual Court for District Dehradun has been inaugurated by 
Hon’ble the Chief Justice of the High Court of Uttarakhand on 10th June, 2023 under the e-
Courts Project to deal with petty traffic offence cases. The concept is aimed at reducing 
footfalls in the courts by eliminating the physical presence of violator or advocate in the 
Court. Virtual Court can be managed by Presiding Judge through virtual electronic platform, 
whose jurisdiction can be extended to entire state and working hours may be 24x7. Neither 
litigant need to come to Court nor Judge will have to physically preside over the Court. Thus, 
precious judicial time and manpower will be saved. The Virtual Portal is live and accessible 
through official website of High Court and District Courts of State at vcourts.gov.in. 
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A STATEWIDE SWACHHTA ABHIYAN/SHRAM DAAN WAS ORGANISED BY 

HON’BLE HIGH COURT OF UTTARKAHAND WITH UTTARKHAND STATE 

LEGAL SERVICES AUTHORITY ON 18.06.2023 AT HIGH COURT OF 

UTTARAKHAND, NAINITAL. 

 
  As per directions of the Hon’ble Chief Justice, High Court of Uttarakhand a huge 

Cleanliness Drive was organized on 18.06.2023 by Hon’ble High Court of Uttarakhand and 

SLSA, Uttarakhand. Many Cleanliness Drive Campaigns and Rallies were conducted During 

June, 2023 by District Judiciary and District Administrative Departments at State level. 

During Cleanliness & Awareness Drive Campaign and Rallies, different rural/urban areas of 

the State were made clean and people at large were sensitized about the importance of 

cleanliness and hygiene  
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The International Yoga Day-2023  is organized  in the Conference Hall of the Chief 

Justice Block at the premises of High Court of Uttarakhand, Nainital on 21.06.2023 
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PROGRAMMES ATTENDED BY HON’BLE JUDGES 

(FROM APRIL 2023 TO JUNE 2023) 

 

1. Hon’ble Mr. Justice Sharad Kumar Sharma attended “Training of Trainers for 

High Court Justices” at National Judicial Academy, Bhopal during the period 

from 22.04.2023 to 23.04.2023. 

2. Hon’ble Mr. Justice Vipin Sanghi, the Chief Justice is nominated for North 

Zone-II Regional Conference on “Contemporary Judicial Development and 

Strengthening Justice through Law & Technology” at Shimla, Himachal 

Pradesh scheduled from 29.04.2023 to 30.04.2023. 

3. Hon’ble Mr. Justice Pankaj Purohit attended the “Cyber Laws & Appreciation 

of Digital Evidence & Special Programme (e-committee)” at National Judicial 

Academy, Bhopal on 13.05.2023. 

 

 

********* 
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MAJOR ACTIVITIES OF STATE LEGAL SERVICES AUTHORITY 

FROM 

APRIL 2023 TO JUNE 2023 

 

 MULTI-PURPOSE LEGAL SERVICES CAMPS/PROGRAMMES: 

  In the Multipurpose/Mega Legal Awareness Camp organized by the DLSA 

Dehradun on 14.05.2023 as per New Module Legal Services Camp designed by NALSA, 

at Eklavya Model School, Kalsi, Dehradun. The said multi-purpose legal services camp 

was organized in the benign presence of the Hon’ble Executive Chairman, Uttarakhand 

SLSA. Total 221 Persons were get benefited by providing them different kind of 

certificates, BP/health/Eye check-up, provide medicines, Aadhar Card Update, benefits of 

Widow/Old AGE/Disability Pension & Self Employment, Cheques under Uttarakhand 

Victims Compensation Scheme, providing them wheelchair, walker, stick, hearing aid, 

glasses, crutches, backpain belt, Track Suit to School Children etc.  
 

 CELEBRATION OF “INTERNATIONAL YOGA DAY” ON 21.06.2022: 

 

  As per directions of National Legal Services Authority, “International Yoga 

Day” was celebrated on 21st June, 2023 throughout the State of Uttarakhand. In this 

regard all DLSAs have been directed to organize Yoga Session and aware the people at 

large the benefits of doing yoga. 

  On the occasion District Legal Services Authorities celebrated International 

Yoga Day- 2023 in the District Headquarter on 21.06.2022 at 07:00 AM onwards. The 

said event was attended by the District Judge/Chairmen and Secretaries of DLSAs 

including the Judicial Officers, Advocates, Panel Lawyers, PLVs including officials of 

the respective District Court and DLSA. 
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 STATEWIDE CLEANLINESS & AWARENESS DRIVE: 
 
  As per directions of the Hon’ble Chief Justice, High Court of Uttarakhand and 

Hon’ble Patron-in-Chief, Uttarakhand State Legal Services Authority, a huge Cleanliness 

Drive was organized on 18.06.2023 by the Uttarakhand SLSA and many Cleanliness 

Drive Campaign, Rallies were conducted During June, 2023. During Cleanliness & 

Awareness Drive Campaign and Rallies, different rural/urban areas of the State were 

made clean and people at large were informed about Environment Protection Act and 

related Rules, Plastic Waste Management Rules-2016, Uttarakhand Plastic and Other 

Non-Biodegradable Garbage (Regulation of use and Disposal) Act, 2013 and Notification 

dated 16.02.2021. 

  As per the direction of the Hon’ble High Court and Uttarakhand SLSA, all the 

DLSAs initiated the said Drive from 24th May, 2023 in the State. Before the drive on 

18.06.2023, various other activities were organized by the District Legal Services 

Authorities, Urban Local Bodies and other stakeholders. From the date onwards briefing 

about the event, social media campaign, and involvement of other stakeholders, NSS, 

NCC, NGOs, drawing, painting and slogan competition on the theme of cleanliness were 

organized across the State. First 03 winners of all these competitions were felicitated on 

18.06.2023 and all the drawings, paintings and slogans were put in place for public 

viewing for three days after the drive for mass awareness. 

  From 12.06.2023 to 18.06.2023, ‘Cleanliness Drive Week’ was organized by 

all District Legal Services Authorities. During the period the DLSAs organized 

Drawings/Essays/Slogans competition amongst the students of schools & colleges, on 

the subject importance of being clean, environment protection, ill effects of single use of 

plastic, waste management.  

  For effective organization of such cleanliness drive 85 Meetings were 

organized by the DLSAs with Judicial Officers, Advocates, Govt. Departments, PLVs, 

Officers of School/Colleges, Nagar Nigam/Nagar Palika Officers & employees, 

concerned NGOs, Head of Gram Panchayats. Swachhata Pledge was also pronounced 

by the DLSAs and participants before starting the cleanliness drive.  
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  21Press Conferences were also organized by the DLSAs with Print/Electronic 

Media Persons to propagate the cleanliness drive amongst the common mass and also it 

was advertised through other Social Media Platforms.  Short reels/videos/clips of 

cleanliness drive were also created and posted in the Social Media Platforms- 

YouTube, Facebooks, Instagram, Whatsapp, Telegram, Twitter, Messengers etc. 

36 Nukkad Natak were also got presented by the DLSAs, Students of Schools/Colleges 

&Others  at different places in the districts and aware the common mass about clean and 

green environment, unhygienic environment, irresponsible waste disposal, importance 

and methods of handling waste responsibility.  

  39 Rallies / Prabhat Fery were also marched by the DLSAs in corporation 

with School/College students, Nagarpalika workers, NGOs, NCC/NSS Cadets, PLVs, 

Advocates, concerned stakeholders by displaying banners, placards, distribution of 

pamphlets containing importance of being clean, preservation of environment.  

  15 Door-to-door Campaign were organized by the DLSAs/PLVs and made 

aware the common mass about the cleanliness drive 18.06.2023, clean & green 

environment, environment protection, benefits of plantation, bad effects of single use of 

plastic.   

  During the aforesaid cleanliness campaign, total number of 10633 Officers/ 

Employees/ PLVs/Paryavaran Mitra; 54216 other participants participated into the 

campaign. 448 teams were constituted at urban local bodies level. Total 1603 Paryavaran 

Mitra were felicitated. 3089 garbage heaped/vulnerable places were made clean. During 

the campaign total 45712 wet litter/garbage and 105772 dry litter/waste/garbage was 

collected and were sent to collection/disposal centers. 
 

 LEGAL AWARENESS CAMPAIGN THROUGH MOBILE VAN : 

  In order to aware the common mass by displaying documentary films on free 

legal aid services provided by the Legal Services Institutions, NALSA and Govt. Social 

Welfare Services/Schemes, Acts/Rules/Provisions used in day-to-day life to people at 

large and to provide free legal aid services at their doorsteps, Mobile Van/Vidhik Sewa 

Rath visited 93 rural and urban areas, remote villages of district Dehradun, Haridwar, 
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Nainital & Udham Singh Nagar during June, 2023 and organize legal 

services/awareness camps. During the said visits approx. 2450 persons were get 

benefited. Legal issues faced/involved between them were also addressed. 

 

 PLANTATION DRIVE: 

  As per directions of Hon’ble the Executive Chairman, Uttarakhand SLSA, 

during June-2023, Plantation Drive on the theme “Importance of Trees for Survival 

of Mankind” has been organized by the DLSAs across the State of Uttarakhand. During 

the plantation drive apart from other plants, fruit plants, medicinal plants, shade trees, 

flower plants were also planted. Directions were also issued to ensure proper care and 

regular watering of such plants/trees. 

  Drawing/Slogan/Essay Competition was also organized by the DLSAs on the 

subject Importance of Trees for Survival of Mankind, Environment Protection, Plantation 

should be of utmost concern to us etc. Different kind of Trees and pamphlets were given 

to each PLVs by the DLSAs for plantation and distribution within their deputed areas.  

  11 Awareness Programmes & Rallies were also conductedby the DLSAs & 

PLVs to aware the public at large highlighting the importance of Trees for Survival of 

Mankind, Environment Protection, Plantation should be of utmost concern to us. 

  The said plantation drive was conducted in the Courts Compounds & nearby 

areas of the same. Further, informed that during the plantation approx. 

2,04,580plants/trees were planted by the Officers & officials of District Court, DLSAs, 

Forest Departments, NGOs, Teachers & Students of Schools/Colleges, Govt. 

Departments, PLVs & Panel Lawyers and approx. 212 rural/urban areas, 

233schools/colleges and 648villages were covered under such Plantation Drive 

 

 CAMPAIGN UNDER PREVENTION OF SALES OF EXPIRY ITEMS: 

  As per directions of the Hon’ble Executive Chairman, UKSLSA, Nainital under 

prevention of sales of expiry items/packets /packed foods, drinks monthly meeting is 

being convened by the Secretaries of District Legal Services Authorities (DLSAs) across 
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the State of Uttarakhand with Food Safety Officer and Drug Inspector of the concerned 

district. Raid/Inspection are also being conducted to the malls, shops, markets, medical 

stores, general stores etc.  
   

 ERADICATION OF DRUG MENACE IN THE SOCIETY: 

  With regard to effective/proper implementation of NALSA (Legal Services to 

the Victims of Drug Abuse and Eradication of Drug Menace) Scheme, 2015, all DLSAs 

are conducting special Legal Services & Awareness Programmes/Workshops/ 

Seminars/Meetings across the State. The PLVs are being trained specially for the purpose 

and to provide information to concerned DLSA about activities of drug paddlers and 

sellers. 

  The DLSAs are conducting regular visits of Rehabilitation Centers/De-

addiction Centers in the districts along with CMO, Police Officer and District 

Administration. The Secretary, DLSA and others conducted 49 visits/ inspection to the 

addiction centers within their districts.   

 SURVEY OF TRIBAL COMMUNITY: 

  As per directions of the Hon’ble Executive Chairman, Uttarakhand SLSA, 

Nainital the DLSA Champawat, Pithoragarh and Udham Singh Nagar conducted physical 

survey of tribal community namely Van Raji/Van Rajput. During the survey following 

points were covered: 

1. Total population of Tribal Community of (Van Raji/Van Rajput) between 

   age group 1-5, 6-18, 19-55 and above. 

2. Literacy rate of such community. 

3. How many children between age group 6-18 going schools/colleges 

4. Whether education facility is available for such community. 

5. Conditions of road connectivity  

6. Availability of medical and health facility 

7. Status of availability of electricity and drinking water facilities  

8. Status of their houses 
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9. Details occupation of the community 

10. Whether cast certificate issued to them  

11. Whether benefits of Govt. Welfare Schemes are being provided to them 

   etc. 

  As per the survey report, total population of such community is total 1016 

people, literacy rate is average 60%; availability of health services nearest to them is 5 

K.M.; main occupation of such community is agriculture and laboure work. LPG 

Connection/ (UJJWALA Scheme) is also available to maximum households. Nearest 

road connectivity available to Van Raji Community is 06 K.M. from the residing areas. 
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NATIONAL LOK ADALAT ORGANIZED  
ON 13.05.2023  

AT HON’BLE HIGH COURT OF UTTARAKHAND 
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STATISTICAL INFORMATION 

DETAILS OF DISPOSAL OF CASES IN THE NATIONAL  
LOK ADALAT HELD ON 13.05.2023  

IN THE STATE OF UTTARAKHAND  
 

S.N. Name of the Courts No. of cases 
referred 

No. of cases 
settled 

Settlement 
Amount 

1 Hon’ble High Court of 
Uttarakhand 

274 29 1,87,95,246 

 Almora 104 71 1,13,12,168 

2 Bageshwar 100 82 17,65,018 

3 Chamoli 55 53 1,07,42,840 

4 Champawat 52 41 8,12,200 

5 Dehradun 1885 1801 11,53,62,771 

6 Haridwar 1309 1214 2,64,00,913 

7 Nainital 740 566 5,48,60,488 

8 Pauri Garhwal 309 307 1,30,23,865 

9 Pithoragarh 259 211 52,74,772 

10 Rudraprayag 50 49 15,23,500 

11 Tehri Garhwal 283 238 1,85,81,033 

12 Udham Singh Nagar 2122 1617 11,63,07,878 

13 Uttarkashi 175 161 1,30,14,449 

14 Pre-Litigation Cases 7717 6440 40,77,77,141 

 TOTAL:- 21372 13352 18,63,52,632 

15 Consumer Courts  61 20 21,75,900 

16 Debts Recovery 
Tribunal, Dehradun 

116 111 56,85,00,000 

 TOTAL:- 21549 13483 75,70,28,532 

   GRAND TOTAL :- 29266 19923 1,16,48,05673 
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STATUS OF FULL TIME SECRETARIES/TLSC/PLVS/PANEL LAWYERS/ 

RETAINER LAWYERS/MEDIATORS/LEGAL AID CLINICS/FRONT 

OFFICE/MEDIATION CENTERS AS ON 30.06.2023 
 

NAME OF 
DLSA/HCLSC 

No. of 
Full Time 
Secretary 

No. of 
TLSCs 

Constituted 

No. of 
Panel 

Lawyers 

No. of 
Retainer 
Lawyers 

No. of 
trained 
PLVs 

No. of 
Legal 
Aid 

Clinics 

No. of 
Front 

Offices 

No. of 
Mediation 
Centers 

No. of 
Mediators 

ALMORA 01 03 13 01 80 34 01 01 04 

BAGESHWAR 01 01 07 01 28 20 01 01 02 

CHAMOLI 01 05 08 01 36 12 01 01 02 

CHAMPAWAT 01 01 11 01 60 17 01 01 03 

DEHRADUN 01 04 45 01 58 55 01 02 15 

HARIDWAR 01 02 34 01 52 34 01 03 22 

NAINITAL 01 02 40 01 76 08 01 03 04 

PAURI 
GARHWAL 

01 04 26 01 43 26 01 02 05 

PITHORAGARH 01 04 10 01 29 03 01 01 04 

RUDRAPRAYAG 01 01 06 01 89 44 01 01 01 

TEHRI 
GARHWAL 

01 02 26 01 43 27 01 01 03 

U. S. NAGAR 01 05 50 01 84 24 01 03 11 

UTTARKASHI 01 02 17 01 60 19 01 01 05 

HCLSC 01 - 24 01 - - 01 01 09 

TOTAL  14 36 317 14 781 329 14 21 88 
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STATEMENT SHOWING THE PROGRESS OF LOK ADALATS HELD IN THE 

STATE OF UTTARAKHAND  

FROM APRIL 2023 TO JUNE 2023 
S. 

No. 
Name of District Total 

No. of 
Lok 

Adalats 
Held 

Total  
No. of 
Cases 
Taken 

up 

Total 
No. of 
Cases 

Disposed 
off 

Compensation/ 
Settlement 

Amount  

Realized As 
Fine (in Rs.) 

Total No. 
of 

Persons 
Benefited 

in Lok 
Adalat 

01 ALMORA 01 104 71 1,13,12,168 - - 

02 BAGESHWER 03 243 98 18,28,518 - 16 

03 CHAMOLI 04 118 65 1,07,42,840 45,500 12 

04 CHAMPAWAT 04 310 138 8,12,200 1,40,500 97 

05 DEHRADUN 04 6465 4773 11,62,16,471 10,31,300 2972 

06 HARDWAR 03 1430 1304 2,64,22,213 1,28,250 90 

07 NAINITAL 04 2139 1345 5,73,17,138 7,75,550 779 

08 PAURI GARHWAL 04 427 425 1,30,23,865 4,97,927 118 

09 PITHORAGARH 04 674 276 52,74,772 2,23,150 65 

10 RUDRAPARYAG 03 372 125 23,28,600 1,15,700 76 

11 TEHRI GARHWAL 04 473 377 1,94,89,533 - 139 

12 UDHAM SINGH 
NAGAR 

04 2806 1906 11,63,07,878 1,18,900 289 

13 UTTARKASHI 01 175 161 1,30,14,449 - - 

14 HCSLC, 
NAINITAL 

01 274 29 1,87,95,246 - - 

15 UKSLSA,NTL - - - - - - 

  
TOTAL :- 
 

44 16010 11093 41,28,85,891 30,76,777 4653 

16 CONSUMER 
COURTS 

10 61 20 21,75,900 - - 

17 D.R.T., 
DEHRADUN 

01 116 111 56,85,00,000 - - 

 TOTAL 11 177 131 57,06,75,900 - - 

 GRAND TOTAL 55 16187 11224 98,35,61,791 30,76,777 4653 
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STATEMENT SHOWING THE PROGRESS OF CAMPS ORGANIZED IN THE 

STATE OF UTTARAKHAND FOR THE PERIOD  

FROM APRIL 2023 TO JUNE 2023 
 

S. No. Name of District No. of Camps/Sensitization 
Programmes Organized 

Total No. of Persons 
Benefited in Camps 

01 ALMORA 439 23974 

02 BAGESHWER 327 9208 

03 CHAMOLI 671 22018 

04 CHAMPAWAT 469 13872 

05 DEHRADUN 197 11289 

06 HARDWAR 137 10576 

07 NAINITAL 103 8906 

08 PAURI GARHWAL 137 7646 

09 PITHORAGARH 148 8935 

10 RUDRAPARYAG 93 5325 

11 TEHRI GARHWAL 220 8668 

12 UDHAM SINGH  
NAGAR 

440 33,392 

13 UTTARKASHI 131 4744 

14 HCLSC, NAINITAL - - 

15 UKSLSA, NAINITAL - - 

 Total 3512 1,68,553 
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STATEMENT SHOWING THE PROGRESS OF LEGAL AID AND 

ADVICE/COUNSELING PROVIDED IN THE STATE OF UTTARAKHAND  

FOR THE PERIOD FROM APRIL 2023 TO JUNE 2023 

 

S. No. Name of District No. of Persons Benefited through Legal Aid & 
Advice 

Legal Aid Legal Advice/ 
Counseling 

01 ALMORA 27 179 

02 BAGESHWER 16 159 

03 CHAMOLI 17 43 

04 CHAMPAWAT 14 - 

05 DEHRADUN 254 812 

06 HARDWAR 279 134 

07 NAINITAL 94 01 

08 PAURI GARHWAL 26 1478 

09 PITHORAGARH 14 - 

10 RUDRAPARYAG 15 14 

11 TEHRI GARHWAL 30 02 

12 UDHAM SINGH  NAGAR 189 75 

13 UTTARKASHI 15 - 

14 HCLSC, NAINITAL 133 - 

15 U.K. S.L.S.A., N.T.L. - 41 

 TOTAL 1123 2938 
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PROGRAMMES/ACTIVITIES INSIDE JAIL CAMPUS 

 DURING APRIL 2023 TO JUNE 2023 

 
 
 
 

 
 
 
           

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

STATISTICAL INFORMATION IN RESPECT OF PERMANENT LOK ADALATS 
(Established U/S 22B of Legal Services Authority Act) 

 
(STATISTICAL INFORMATION FOR THE MONTH OF APRIL, 2023 TO JUNE, 2023) 

 
(i) No. of PLAs existing  :-07  (Almora, Dehradun, Hardwar, Nainital, Pauri  
              Garhwal, Tehri Garhwal and U.S. Nagar) 
 
(ii) Total No. of PLAs functioning :-04 (Dehradun, Hardwar, Nainital and U.S. Nagar) 

 
   

S. 
No. 

Permanent Lok 
Adalats 

Number of 
Sittings 

No. of cases 
pending as on 

31.12.2022 

No. of cases 
received during 

the Period 

No. of cases 
settled during 

the Period 

Total 
Value/Amount 
of Settlement                   

(₹) 

No. of cases 
pending as on 

31.03.2023 

1 Dehradun 33 219 42 12 19,79,432 249 
2 Haridwar 24 71 11 11 1,03,375 71 
3 Nainital 50 166 17 13 32,75,001 170 
4 Udham Singh 

Nagar 
62 147 28 49 26,62,585 126 

 Total  169 603 98 85 80,20,393 616 
 

 

S.N. Name of 
District 

Lok Adalat’s 
organized in Jails 

Legal Literacy Camps 
organized in Jails 

Legal Aid 
provided to 
under trial 
prisoners 

Jail visit 

  No. of 
organize 

Lok 
Adalats 

No. of 
cases 

disposed 
off 

Camps 
organized 

Benefitted 
persons 

Number of 
Benefitted 
under trial 
prisoners 

Total 
Number 
Jail visit 

1 ALMORA 03 01 08 1368 13 02 
2 BAGESHWAR - - 04 142 03 01 
3 CHAMOLI 01 01 01 136 11 07 
4 CHAMPAWAT - - 03 91 04 03 
5 DEHRADUN 03 94 - - 156 24 
6 HARDWAR 04 50 06 3700 242 04 
7 NAINITAL - - 03 502 61 05 
8 PAURI GARHWAL - - 09 1412 15 12 
9 PITHORAGARH - - 09 783 03 - 
10 RUDRAPRAYAG - - 09 450 - 01 
11 TEHRI GARHWAL 01 01 11 1732 22 01 
12 U.S. NAGAR 02 50 06 950 146 05 
13 UTTARKASHI - - 10 914 09 - 
14 H.C.L.S.C. NTL - - - - 88 - 
 TOTAL :-  

14 
 

197 
 

79 
 

12180 
 

773 
 

65 
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STATISTICAL INFORMATION IN RESPECT OF VICTIM COMPENSATION 
SCHEME U/S 357 A Cr. PC 

 
(STATISTICAL INFORMATION FOR THE MONTH OF APRIL, 2023 TO JUNE, 2023) 

 
No. of 

applications 
received directly 
by Legal Services 

Institutions 
 

(A) 
 

No. of applications/ 
orders 

marked/directed by 
any Court  

 
 
 

(B) 

Total No. of 
applications 

received including 
Court orders 

 
 
 

(A+B) 

No. of 
applications 

decided 

No. of 
applications 

pending 

Total Value/ 
Settlement 

Amount  
(₹) 

92 26 118 57 322 86,20,000 
 
 

 
STATISTICAL INFORMATION IN RESPECT OF CASES SETTLED 

THROUGH MEDIATION 

 
(STATISTICAL INFORMATION FOR THE MONTH OF APRIL, 2023 TO JUNE, 2023) 

 
 

(A)  Total Number of ADR Centres  :     04 
(B)   Total No of Existing Mediation Centres other than ADR Centres :  18 
(C)  Number of Mediators (Total of both in ADR Centres and Mediation 
  Centres :         98 
    

DISPOSAL 
 
 

S.N. DESCRIPTION TOTAL 
 

A. No. of cases received during the month 108 
B. Cases settled through Mediation 147 
C. Cases returned as not settled 17 
D. Non-starter cases which were returned as mediation could not 

commenced   
117 

E. No. of Connected cases 07 
F. No. of Cases pending at the end of the month - 
G. No. of Cases pending at the end of the month 114 

 
 
 
 
 

********* 
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TRAINING PROGRAMMES HELD IN THE PERIOD OF   

APRIL 2023 TO  JUNE 2023                               

AT  

UTTARAKHAND JUDICIAL AND LEGAL ACADEMY, 

BHOWALI, NAINITAL   

 

S. 
No. 

Name of Training Programmes/ Workshops Duration 
 

 
1. 
 

Joint Workshop on ‘Protection of Children from Sexual 
Offences Act, 2012’, DNA and PCPNDT Act for Doctors and 

I.O.s of the State (IInd phase) 

 

11.04.2023  
to  

12.04.2023 
(Two days) 

2. Training programme on Constitutional Law & Behavioural 
Management for HJS Cadre Officers (IInd phase) 

 

18.04.2023 
to  

19.04.2023 
(Two days) 

3. Refresher Course on Civil Law (Ist phase) 

09.05.2023  
to  

10.05.2023 
(Two days) 

4. Induction Training Programme for Additional District Judges 
(Direct Recruits) of Uttar Pradesh 

 

08.05.2023  
to  

13.05.2023 
(Six days) 

5.  

Two days Workshop on MACT 

16.05.2023  
to  

17.05.2023 
(Two days) 

 

6. 

Training programme for Referral Judges 
(IIIrd phase) 

(Virtual mode) 

 

20.05.2023 
(One day) 

7. 
Training Programme on Vulnerable Witness Deposition Centre 

(VWDC) 
(Hybrid mode) 

 

21.05.2023 
(One day) 

8. 
Two days Training Programme on Commercial Court Act, 

2015 & I.P.R. for Civil Judges (Sr. Div.) 
(IIIrd phase) 

 

24.05.2023  
to  

25.05.2023 
(Two days) 
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*******

9. Training programme on Family Law 
(Ist phase) 

27.05.2023 
to  

28.05.2023 
(Two days) 

10. 40 hours Training Programme for Judges on Mediation 
(IIIrd phase) 

12.06.2023 
to  

16.06.2023 
(Five days) 

11. Foundation Training Programme for Direct recruited Judicial 
Officers in H.J.S. cadre 

12.06.2023  
to  

11.09.2023 
(Three Months) 

12. 
Foundation Training Programme for Newly Recruited Civil 

Judges (J.D.) 2021 Batch 
(Ist phase of Institutional Training) 

12.06.2023  
to  

27.08.2023 
(Two & a half 

month) 

13. 
Training Programme on Constitutional Law & Behavioural 

Management for Civil Judges (Sr. Div.) 
 (IIIrd phase) 

 

20.06.2023  
(One day) 

14. Training Programme on Rent Control Act and S.C.C. 

21.06.2023  
to  

22.06.2023 
(Two days) 
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Foundation Training Programme for Direct recruited Judicial Officers in H.J.S cadre and newly Recruited 

Civil Judges (J.D.) 2021 Batch (1st Phase of Institutional Training from 12.06.2023 to 11.09.2023 and 
12.06.2023 to 27.08.2023. 

 
 

 
 

Training Programme on Constitutional Law and Behavioural Management for HJS Cadre Officers (IInd Phase) 
from 18.04.2023 to 19.04.2023 
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Induction Training Programme for Additional District Judges (Direct Recruits) of Uttar Pradesh from 

08.05.2023 to 13.05.2023. 
 
 

 
 

Training Programme on Vulnerable Deposition Centre (VWDC) (Hybrid Mode) on 21.05.2023 
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INSTITUTION, DISPOSAL AND PENDENCY OF CASES 
 
 
 

HIGH COURT OF UTTARAKHAND 

(From 01.04.2023 to 30.06.2023) 

 

 Pendency 
(As  on  01.04.2023) 

Civil 
Cases 

Criminal 
Cases 

Total 
Pendency 

26255 19625 45880 

Institution 
( 01.04.2023 to 30.06.2023) 

Disposal 
(01.04.2023 to 30.06.2023)  

Pendency 
(As on 30.06.2023) 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Institution 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Disposal 

 
Civil 
Cases 

 
Criminal 

Cases 

Total 
Pendency 
at the end  

of 
30.06.2023 

 

2406 2969 5375 1808 2351 4159 26853 20243 47096 

 

 
 
 
 
 
 

********* 
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DISTRICT COURTS 

  
(From 01.04.2023 to 30.06.2023) 

 
 

SL. 
No 

Name of 
the District 

 

Civil Cases 

 

Criminal Cases 

Total 
Pendency 
at the end 

of 

30.06.2023 

  Opening 
Balance 

as on  
01.04.23 

Institution 
from 

01.04.23 to 
30.06.23 

Disposal 
from 

01.04.23 
to 

30.06.23 

Pendency 
at the end 

of 
30.06.23 

Opening 
Balance as 
on 01.04.23 

Institution 
from 

01.04.23 to 
30.06.23 

Disposal 
from 

01.04.23 
to 

30.06.23 

Pendency 
at the end 
of 30.06.23 

 

1. 
Almora 426 149 142 433 1618 695 795 1518 1951 

2. 
Bageshwar 138 57 54 141 642 289 381 550 691 

3. 
Chamoli 379 150 178 351 1122 577 587 1112 1463 

4. 
Champawat 248 95 83 260 3078 1377 1840 2615 2875 

5. 
Dehradun 11605 3045 2986 11664 97869 35900 33367 100402 112066 

6. 
Haridwar 11906 1090 913 12083 69684 20032 19687 70029 82112 

7. 
Nainital 4071 463 614 3920 22459 7220 6497 23182 27102 

8. Pauri 
Garhwal 1230 244 194 1280 7537 2785 2115 8207 9487 

9. 
Pithoragarh 470 103 157 416 3045 1713 1800 2958 3374 

10. 
Rudraprayag 107 57 53 111 373 407 343 437 548 

11. Tehri 
Garhwal 513 152 145 520 2637 1277 1219 2695 3215 

12. Udham 
Singh Nagar 6032 1144 1130 6046 63543 15435 13676 65302 71348 

13. 
Uttarkashi 682 117 264 535 1628 642 801 1469 2004 

  
Total  37807 6866 6913 37760 275235 88349 83108 280476 318236 

 
  

********* 
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FAMILY COURTS 

(From 01.04.2023 to 30.06.2023) 

 

********* 

SL. 
No 

Name of 
the 

Family 
Court 

 
Civil Cases 

 
Criminal Cases 

Total 
Pendency 

at the 
end of 

30.06.2023 

  Opening 
Balance 

as on 
01.04.23 

Institutio
n from 

01.04.23 
to 

30.06.23 

Disposal 
from 

01.04.23 
to 

30.06.23 

Pendency 
at the end 

of 
30.06.23 

Opening 
Balance 

as on 
01.04.23 

Institution 
from 

01.04.23  
to 30.06.23 

Disposal 
from 

01.04.23 to 
30.06.23 

Pendency 
at the end 

of  
30.06.2023 

 

1. Almora 
164 54 54 164 180 24 41 163 327 

2. Dehradun 
(Pr. J.F.C)  804 395 700 499 434 171 281 324 823 

3 Dehradun 
(J.F.C) 471 268 96 643 403 164 74 493 1136 

4. Dehradun 
(Addl.J.F.C) 462 226 94 594 423 126 57 492 1086 

5. Rishikesh 
231 68 68 231 177 41 51 167 398 

6. Vikasnagar 
208 90 83 215 354 81 88 347 562 

7. Nainital 
267 74 94 247 368 59 85 342 589 

8. Haldwani 
457 120 115 462 808 160 121 847 1309 

9. Haridwar 
901 151 148 904 1029 176 135 1070 1974 

10. Roorkee 
848 168 127 889 1014 212 165 1061 1950 

11. Laksar 
148 42 37 153 207 32 41 198 351 

12. Kotdwar 
257 59 44 272 426 77 87 416 688 

13. Pauri 
Garhwal 102 33 48 87 83 34 49 68 155 

14. Tehri 
Garhwal 45 41 46 40 40 32 25 47 87 

15. Rudrapur-1 
U.S.Nagar 353 105 109 349 543 103 93 553 902 

16. Rudrapur-2 
133 39 47 125 148 29 23 154 279 

17. Kashipur 
558 100 109 549 633 92 152 573 1122 

18. Khatima 
228 71 52 247 340 81 58 363 610 

 Total 
6637 2104 2071 6670 7610 1694 1626 7678 14348 
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TRANSFER, PROMOTION AND APPOINTMENT OF THE 

JUDICIAL OFFICERS 

 
Sl. 
No. 

Name & Designation of 

the Officer 

Place of Transfer Date of Order 

1. Sri Harish Kumar Goel, 

Principal Judge, Family 

Court, Dehradun. 

Director, Uttarakhand Judicial and 

Legal Academy, Bhowali, District 

Nainital. 

06.04.2023 

2. Sri Rajeev Kumar Khulbey, 

Member-Secretary, 

Uttarakhand State Legal 

Services Authority, 

Nainital. 

District and Sessions Judge, 

Bageshwar. 

06.04.2023 

3. Sri Pankaj Tomar, 

Additional District and 

Sessions Judge, 

Pithoragarh. 

ADJ/FTSC (POCSO), Dehradun. 06.04.2023 

4. Sri Manoj Garbyal,  

2nd Additional District and 

Sessions Judge, Dehradun. 

1st Additional District and Sessions 

Judge, Dehradun. 

06.04.2023 

5. Sri Vinod Kumar,  

2nd Additional District and 

Sessions Judge, Kashipur, 

District Udham Singh 

Nagar. 

1st Additional District and Sessions 

Judge, Kashipur, District Udham 

Singh Nagar. 

06.04.2023 

6. Ms. Anjushree Juyal,  

Judge, Family Court, 

Nainital. 

1st Additional District and Sessions 

Judge, Haridwar. 

06.04.2023 
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7. Sri Mahesh Chandra 

Kaushiwa, 

 Additional Secretary 

(Law)-cum Additional L.R. 

Government of 

Uttarakhand, Dehradun. 

Additional District and Sessions 

Judge, Pithoragarh. 

06.04.2023 

8. Ms. Archana Sagar, 

Presiding Officer, Industrial 

Tribunal-cum-Labour 

Court, Haldwani, District 

Nainital. 

F.T.C./Additional District and 

Sessions, Judge (POCSO), Dehradun. 

06.04.2023 

9. Sri Sanjeev Kumar,  

1st Additional District and 

Sessions Judge, Haridwar. 

2nd Additional District and Sessions 

Judge, Hardwar. 

06.04.2023 

10. Sri Ambika Pant,  

Registrar (Computer), High 

Court of Uttarakhand, 

Nainital. 

2nd Additional District and Sessions 

Judge, Roorkee, District Haridwar. 

06.04.2023 

11. Sri Anirudh Bhatt,  

2nd Additional District and 

Sessions Judge, Haridwar 

3rd Additional District and Sessions 

Judge, Haridwar. 

06.04.2023 

12. Ms. Reena Negi, 

F.T.C./Additional District 

and Sessions Judge 

(POCSO), Rudrapur, 

Udham Singh Nagar. 

Additional District and Sessions 

Judge, Kotdwar, District Pauri 

Garhwal. 

06.04.2023 

13. Sri Chandramani Rai, 

 3rd Additional District and 

Sessions Judge, Dehradun. 

2nd Additional District and Sessions 

Judge, Dehradun. 

 

 

06.04.2023 
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14. Sri Ritesh Kumar 

Srivastava, 

 3rd Additional District and 

Sessions Judge, Haridwar. 

2nd Additional District and Sessions 

Judge, Kashipur, District Udham 

Singh Nagar. 

06.04.2023 

15. Sri Dharmendra Singh 

Adhikari, 

 5th Additional District and 

Sessions Judge, Dehradun. 

3rd Additional District and Sessions 

Judge, Dehradun. 

06.04.2023 

16. Sri Seash Chandra, 

4th Additional District & 

Sessions Judge, Haridwar. 

4th Additional District and Sessions 

Judge, Dehradun. 

06.04.2023 

17. Ms. Pratibha Tiwari, 

Additional District & 

Sessions Judge, Kotdwar, 

District Pauri Garhwal. 

F.T.C./Additional District and 

Sessions Judge, (POCSO), Haridwar. 

06.04.2023 

18. Sri Rajoo Kumar 

Srivastava,  

Additional Secretary (Law)-

cum-L.R., Government of 

Uttarakhand, Dehradun. 

4th Additional District and Sessions 

Judge, Haridwar. 

06.04.2023 

19. Ms. Meena Deopa, 

F.T.C./Additional District 

& Sessions Judge 

(POCSO), Dehradun. 

3rd Additional District and Sessions 

Judge, Rudrapur, District Udham 

Singh Nagar. 

06.04.2023 

20. Sri Ashiwini Gaur, 

Additional District & 

Sessions Judge, Fast Track 

Special Court (FTSC) 

(POCSO), Dehradun. 

F.T.C./ Additional District and 

Sessions Judge(POCSO), Rudrapur, 

District Udham Singh Nagar. 

 

 

 

06.04.2023 
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21. Ms. Geeta Chauhan,  

6th Additional District and 

Sessions Judge, Dehradun. 

5th Additional District and Sessions 

Judge, Dehradun. 

06.04.2023 

22. Sri Vikram, 

 2nd Additional District and 

Sessions Judge, Roorkee, 

District Haridwar. 

6th Additional District and Sessions 

Judge, Dehradun. 

06.04.2023 

23. Ms. Anjali Noliyal,  

F.T.C./ Additional District 

and Sessions 

Judge(POCSO), Haridwar. 

7th Additional District and Sessions 

Judge, Dehradun 

06.04.2023 

24. Sri Tarun,  

7th Additional District and 

Sessions Judge, Dehradun. 

 

8th Additional District and Sessions 

Judge, Dehradun. 

06.04.2023 

25. Ms. Rinky Sahni,  

Chief Judicial Magistrate, 

Almora 

Civil Judge (Sr. Div.), Dehradun. 06.04.2023 

26. Sri Ravi Prakash, 

 Chief Judicial Magistrate, 

Pauri Garhwal. 

Civil Judge (Sr. Div.), Ramnagar, 

District Nainital. 

06.04.2023 

27. Sri Shahzad Ahamad 

Wahid,  

2nd Additional Civil Judge 

(S.D.), Haridwar. 

1st Additional Civil Judge (Sr. Div.), 

Haridwar. 

06.04.2023 

28. Sri Mohammad Yaqoob, 

 1st Additional Chief 

Judicial Magistrate, 

Dehradun. 

Chief Judicial Magistrate, Pauri 

Garhwal. 

 

 

 

06.04.2023 
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29. Ms. Ritika Semwal,  

Civil Judge (Sr. Div.), Tehri 

Garhwal. 

2nd Additional Civil Judge (Sr. Div.), 

Haridwar. 

06.04.2023 

30. Sri Sanjay Singh, 

 2nd Additional Chief 

Judicial Magistrate, 

Dehradun. 

Chief Judicial Magistrate, 

Pithoragarh. 

06.04.2023 

31. Ms. Niharika Mittal Gupta, 

3rd Additional Chief 

Judicial Magistrate, 

Dehradun. 

1st Additional Chief Judicial 

Magistrate, Dehradun. 

06.04.2023 

32. Sri Ravi Shankar Mishra, 

Secretary, District Legal 

Services Authority, Almora. 

Civil Judge (Sr. Div.), Vikasnagar, 

District Dehradun. 

06.04.2023 

33. Sri Abhishek Kumar 

Srivastava,  

4th Additional Chief 

Judicial Magistrate, 

Dehradun. 

 

Secretary, High Court Legal Services 

Committee, Nainital. 

06.04.2023 

34. Sri Avinash Kumar 

Srivastava ,  

Additional Civil Judge (Sr. 

Div.), Tehri Garhwal. 

Civil Judge (Sr. Div.), Tehri 

Garhwal. 

06.04.2023 

35. Ms. Arti Saroha,  

3rd Additional Civil Judge 

(Sr. Div.), Dehradun 

Civil Judge (Sr. Div.), Pithoragarh. 06.04.2023 

36. Sri Sandeep Singh 
Bhandari,  

Civil Judge (Sr. Div.), 
Almora 

3rd Additional Chief Judicial 

Magistrate, Dehradun. 

06.04.2023 



 

 
44 

 
 

April-June, 2023 Uttarakhand Court News 

37. Ms. Anita Kumari,  

4th Additional Civil Judge 

(Sr. Div.), Dehradun. 

3rd Additional Civil Judge (Sr. Div.), 

Dehradun. 

06.04.2023 

38. Ms. Nazish Kaleem,  

 2nd Additional Civil Judge 

(Sr. Div.), Rudrapur, 

District Udham Singh 

Nagar. 

1st Additional Civil Judge (Sr. Div.), 

Rudrapur, District Udham Singh 

Nagar. 

06.04.2023 

39. Ms. Rashmi Goyal, 

 3rd Additional Civil Judge 

(Sr. Div.), Rudrapur, 

District Udham Singh 

Nagar. 

2nd Additional Civil Judge (Sr. Div.), 

Rudrapur, District Udham Singh 

Nagar. 

06.04.2023 

40. Sri Rajesh Kumar,  

Civil Judge (Sr. Div.), 

Ramnagar, District Nainital. 

Chief Judicial Magistrate, 

Rudraprayag. 

06.04.2023 

41. Sri Dayaram,  

5th Additional Civil Judge 

(Sr. Div.), Dehradun. 

Chief Judicial Magistrate, Almora. 06.04.2023 

42. Ms. Afiya Mateen, 

 6th Additional Civil Judge 

(Sr. Div.), Dehradun. 

Additional Civil Judge (Sr. Div.), 

Tehri Garhwal. 

06.04.2023 

43. Sri Amit Kumar, 

 3rd Additional Civil Judge 

(Sr. Div.), Haridwar. 

4th Additional Civil Judge (Sr. Div.), 

Dehradun. 

06.04.2023 

44. Sri Ravindra Dev Mishra, 

7th Additional Civil Judge 

(Sr. Div.), Dehradun. 

Civil Judge (Sr. Div.), Almora 06.04.2023 

45. Sri Kapil Kumar Tyagi, 
Chief Judicial Magistrate, 

Pithoragarh. 

4th Additional Chief Judicial 

Magistrate, Dehradun. 

06.04.2023 
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46. Ms. Mamta Pant,  

Secretary, District Legal 

Services Authority, Tehri 

Garhwal 

5th Additional Civil Judge (Sr. Div.), 

Dehradun. 

06.04.2023 

47. Ms. Anamika,  

Secretary, District Legal 

Services Authority, 

Rudraprayag. 

6th Additional Civil Judge (Sr. Div.), 

Dehradun. 

06.04.2023 

48. Sri Nadeem Ahamad, 

 4th Additional Civil Judge 

(Sr. Div.), Rudrapur, 

District Udham Singh 

Nagar. 

3rd Additional Civil Judge (Sr. Div.), 

Rudrapur, District Udham Singh 

Nagar. 

06.04.2023 

49. Sri Dharmendra Shah, 

 8th Additional Civil Judge 

(Sr. Div.), Dehradun. 

7th Additional Civil Judge (Sr. Div.), 

Dehradun. 

06.04.2023 

50. Ms. Sahista Bano,  

5th Additional Civil Judge 

(Sr. Div.), Rudrapur, 

District Udham Singh 

Nagar. 

4th Additional Civil Judge (Sr. Div.), 

Rudrapur, District Udham Singh 

Nagar. 

06.04.2023 

51. Sri Anoop Singh,  

Secretary, High Court Legal 

Services Committee, 

Nainital. 

4th Additional Chief Judicial Magistrate, 
Dehradun. 

After taking over the charge of 4th 
Additional Chief Judicial Magistrate, 

Dehradun (on or after 15.04.2023), Sri 
Anoop Singh is attached with Hon’ble 
High Court of Uttarakhand, Nainital as 
Officer on Special Duty (OSD/CPC) 

High Court. However, Sri Anoop Singh 
will not hand over the charge of 4th 

Additional Chief Judicial Magistrate, 
Dehradun to join High Court as 

OSD/CPC. 
 

06.04.2023 
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52. Ms. Shama Parveen, 

Secretary, District Legal 

Services Authority, 

Nainital. 

Principal Magistrate 1st Class, 

Juvenile Justice Board, Udham Singh 

Nagar. 

06.04.2023 

53. Ms. Suman,  

9th Additional Civil Judge 

(Sr. Div.), Dehradun 

8th Additional Civil Judge (Sr. Div.), 

Dehradun. 

06.04.2023 

54. Sri Sachin Kumar, 

 10th Additional Civil Judge 

(Sr. Div.), Dehradun 

9th Additional Civil Judge (Sr. Div.), 

Dehradun. 

06.04.2023 

55 Sri Ramesh Chandra, 

Judicial Magistrate, 

Kashipur, District Udham 

Singh Nagar. 

Civil Judge (Jr. Div.), Dehradun. 06.04.2023 

56. Ms. Aiswarya Bora,  

Civil Judge (Jr. Div.), 

Roorkee, District Haridwar. 

Judicial Magistrate, Bageshwar. 06.04.2023 

57. Ms. Chandareshwari Singh, 

Civil Judge (Jr. Div.), 

Srinagar, District Pauri 

Garhwal. 

Judicial Magistrate, Laksar, District 

Haridwar. 

06.04.2023 

58 Sri Rajendra Kumar,  

Civil Judge (Jr. Div.), 

Rishikesh, District 

Dehradun. 

Civil Judge (Jr. Div.), Dwarahat, 

District Almora. 

06.04.2023 

59 Ms. Kalpana, 

 Civil Judge (Jr. Div.), 

Kashipur, District Udham 

Singh Nagar. 

 

1st Additional Civil Judge (Jr. Div.), 

Dehradun. 

06.04.2023 
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60 Sri Rajnish Mohan,  

Civil Judge (Jr. Div.), 

Tanakpur, District 

Champawat. 

Civil Judge (Jr. Div.), Srinagar, 

District Pauri Garhwal. 

06.04.2023 

61. Sri Puneet Kumar,  

1st Additional Civil Judge 

(Jr. Div.), Roorkee, District 

Haridwar. 

Civil Judge (Jr. Div.), Bageshwar. 06.04.2023 

62. Sri Prakash Chandra, 

Judicial Magistrate-I, 

Dehradun. 

Civil Judge (Jr. Div.), Uttarkashi. 06.04.2023 

63. Sri Rizwan Ansari,  

Civil Judge (Jr. Div.), 

Bageshwar. 

Civil Judge (Jr. Div.), Rudrapur, 

District Udham Singh Nagar. 

06.04.2023 

64. Ms. Kanchan Chaudhary, 

Civil Judge (Jr. Div.), 

Rudrapur, District Udham 

Singh Nagar. 

1st Additional Civil Judge (Jr. Div.), 

Rudrapur, District Udham Singh 

Nagar. 

06.04.2023 

65. Ms. Shivani Nahar, 

 Civil Judge (Jr. Div.), 

Ranikhet, District Almora. 

Judicial Magistrate-I, Roorkee, 

District Haridwar. 

06.04.2023 

66. Sri Laval Kumar Verma, 

Judicial Magistrate-II, 

Rudrapur, District Udham 

Singh Nagar. 

Civil Judge (Jr. Div.), Chamoli. 06.04.2023 

67. Ms. Pallavi Gupta,  

1st Additional Civil Judge 

(Jr. Div.), Rudrapur, 

District Udham Singh 

Nagar. 

Civil Judge (Jr. Div.), Garur, District 

Bageshwar. 

06.04.2023 
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68. Ms. Urvashi Rawat, 

 Judicial Magistrate, 

Rishikesh, District 

Dehradun. 

Judicial Magistrate-I, Dehradun. 06.04.2023 

69. Ms. Karishma Dangwal,  

1st Additional Civil Judge 

(Jr. Div.), Kashipur, District 

Udham Singh Nagar. 

Civil Judge (Jr. Div.), Kashipur, 

District Udham Singh Nagar. 

06.04.2023 

70. Ms. Jasmeet Kaur,  

Judicial Magistrate-I, 

Roorkee, District Haridwar. 

Civil Judge (Jr. Div.), Ranikhet, 

District Almora. 

06.04.2023 

71. Ms. Ruchika Goel, 

 2nd Additional Civil Judge 

(Jr. Div.), Kashipur, District 

Udham Singh Nagar. 

1st Additional Civil Judge (Jr. Div.), 

Nainital. 

06.04.2023 

72. Ms. Suman Bhandari,  

Civil Judge (Jr. Div.), 

Dehradun. 

Civil Judge (Jr. Div.), Bazpur, 

District Udham Singh Nagar. 

06.04.2023 

73 Ms. Sanchi Agrawal,  

1st Additional Civil Judge 

(Jr. Div.), Haridwar. 

Additional Civil Judge (Jr. Div.), 

Bazpur, District Udham Singh Nagar. 

06.04.2023 

74. Sri Prateek Mathela,  

Civil Judge (Jr. Div.), 

Sitarganj, District Udham 

Singh Nagar. 

Judicial Magistrate, Pauri Garhwal. 06.04.2023 

75. Sri Vinit Kumar Srivastava, 

2nd Additional Civil Judge 

(Jr. Div.), Dehradun. 

Judicial Magistrate, Kashipur, 

District Udham Singh Nagar. 

06.04.2023 

76. Ms. Deepti Pant, 

 3rd Additional Civil Judge 

1st Additional Civil Judge (Jr. Div.), 

Kashipur, District Udham Singh 

06.04.2023 



 

 
49 

 
 

April-June, 2023 Uttarakhand Court News 

(Jr. Div.), Dehradun. Nagar. 

77. Sri Ashish Tiwari, 

 Civil Judge (Jr. Div.), Pauri 

Garhwal. 

Civil Judge (Jr. Div.), Roorkee, 

District Haridwar. 

06.04.2023 

78. Ms. Pratiksha Kesarwani, 

2nd Additional Civil Judge 

(Jr. Div.), Roorkee, District 

Haridwar. 

Civil Judge (Jr. Div.), Pauri Garhwal. 06.04.2023 

79. Sri Chetan Singh Gautam, 

Civil Judge (Jr. Div.), 

Bazpur, District Udham 

Singh Nagar. 

2nd Additional Civil Judge (Jr. Div.), 

Kashipur, District Udham Singh 

Nagar. 

06.04.2023 

80. Sri Shrey Gupta, 

 Additional Civil Judge (Jr. 

Div.), Rishikesh, District 

Dehradun 

Civil Judge (Jr. Div.), Rishikesh, 

District Dehradun. 

06.04.2023 

81. Ms. Avantika Singh 

Chaudhary, 

4th Additional Civil Judge 

(Jr. Div.), Dehradun. 

Civil Judge (Jr. Div.), Didihat, 

District Pithoragarh. 

06.04.2023 

82. Ms. Ruchika Narula, 

 Civil Judge (Jr. Div.), 

Dwarahat, District Almora. 

Civil Judge (Jr. Div.), Sitarganj, 

District Udham Singh Nagar. 

06.04.2023 

83. Ms. Nandita Kala,  

Judicial Magistrate, Laksar, 

District Haridwar. 

Judicial Magistrate, Rishikesh, 

District Dehradun. 

06.04.2023 

84. Ms. Akmal,  

Judicial Magistrate, 

Bageshwar 

 

Judicial Magistrate-II, Rudrapur, 

District Udham Singh Nagar. 

06.04.2023 
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85. Sri Vivek Sharma, 

 Civil Judge (Jr. Div.), 

Garur, District Bageshwar. 

2nd Additional Civil Judge (Jr. Div.), 

Dehradun. 

06.04.2023 

86. Ms. Upadhi Singhal, 

 Civil Judge (Jr. Div.), 

Chamoli. 

1st Additional Civil Judge (Jr. Div.), 

Roorkee, District Haridwar. 

06.04.2023 

87. Sri Prateek Kapil,  

Civil Judge (Jr. Div.), 

Didihat, District 

Pithoragarh. 

3rd Additional Civil Judge (Jr. Div.), 

Dehradun. 

06.04.2023 

88. Ms. Anju,  

2nd Additional Civil Judge 

(Jr. Div.), Haridwar. 

1st Additional Civil Judge (Jr. Div.), 

Haridwar. 

06.04.2023 

89. Ms. Sneha Narang, 

 3rd Additional Civil Judge 

(Jr. Div.), Haridwar. 

2nd Additional Civil Judge (Jr. Div.), 

Haridwar. 

06.04.2023 

90. Ms. Priya Shah,  

4th Additional Civil Judge 

(Jr. Div.), Haridwar. 

3rd Additional Civil Judge (Jr. Div.), 

Haridwar. 

06.04.2023 

91. Ms. Aaysha Farheen,  

1st Additional Civil Judge 

(Jr. Div.), Nainital 

2nd Additional Civil Judge (Jr. Div.), 

Nainital. 

06.04.2023 

92. Sri Nitin Shah, 

 Additional Civil Judge (Jr. 

Div.), Bazpur, District 

Udham Singh Nagar. 

Civil Judge (Jr. Div.), Tanakpur, 

District Champawat. 

06.04.2023 

93. Sri Naval Singh Bisht,  

Civil Judge (Jr. Div.), 

Uttarkashi. 

 

2nd Additional Civil Judge (Jr. Div.), 

Roorkee, District Haridwar. 

06.04.2023 
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94. Sri Hemant Singh, 

Secretary, District Legal 

Services Authority, 

Champawat. 

Civil Judge (Sr. Div.), Champawat. 10.04.2023 

95. Sri Sanjeev Kumar, 2nd 

Additional District & 

Sessions Judge, Haridwar. 

To continue the earlier assigned 

charge of the Special Court of 

Gangster Act, Haridwar, in addition 

to his present duties. 

25.04.2023 

96. Sri Chandramani Rai, 2nd 

Additional District & 

Sessions Judge, Dehradun. 

To continue the earlier assigned 

charge of the Special Court of 

Gangster Act, Dehradun, in addition 

to his present duties. 

25.04.2023 

97. Sri Dharmendra Singh 

Adhikari, 3rd Additional 

District & Sessions Judge, 

Dehradun. 

To continue the earlier assigned 

additional charge of office of the 

Secretary, Lokayukta, Uttarakhand, 

Dehradun. 

25.04.2023 

98. Sri Laval Kumar Verma, 

Civil Judge (Jr. Div.), 

Chamoli. 

To hold Camp Court at Pokhari, 

District Chamoli for 2 days in a 

month. 

25.04.2023 

99. Ms. Avantika Singh 

Chaudhary, Civil Judge (Jr. 

Div.), Didihat, District 

Pithoragarh 

To hold Camp Court at Dharchula, 

District Pithoragarh for one week in a 

month. 

She is also directed to hold Camp 

Court at Gangolihat, District 

Pithoragarh for 2 days in the 2nd week 

and 2 days in the 4th week of every 

month. 

25.04.2023 

100. Sri Anuj Kumar Sangal, 

Registrar (Vigilance), High 

Court of Uttarakhand, 

Registrar General, High Court of 

Uttarakhand, Nainital. 

He is also given additional charge of 

27.04.2023. 
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Nainital. the office of Registrar (Vigilance), 

High Court of Uttarakhand, Nainital. 

101. Sri Shanker Raj, Additional 

District & Sessions Judge, 

Laksar, District Haridwar. 

District & Sessions Judge, 

Pithoragarh. 

27.04.2023 

102. Sri Arvind Nath Tripathi, 

Additional District & 

Sessions Judge, Almora 

Additional District & Sessions Judge, 

Laksar, District Haridwar. 

27.04.2023 

103. Ms. Pallavi Gupta, Civil 

Judge (J.D.), Garur, District 

Bageshwar. 

Judicial Magistrate, Chamoli. 08.05.2023 

104. Ms. Jainab, Judicial 

Magistrate, Chamoli. 

Civil Judge (J.D.), Garur, District 

Bageshwar. 

08.05.2023. 
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APPOINTMENT OF THE JUDICIAL OFFICERS 

 

Sl. 

No.  

NAME PLACE OF APPOINTMENT DATE OF ORDER 

 

1. Ms. Anjali Benjwal direct 

recruit (Batch-2022) from 

the Bar to Uttarakhand 

Higher Judicial Services 

(HJS). 

Posted as Additional District & 

Sessions Judge, Tehri Garhwal 

23.05.2023 

2. Sri Anoop Singh Bhakuni 4th Additional Civil Judge (J.D.), 

Haridwar. 

25.05.2023 

3. Ms. Hina Kousar  4th Additional Civil Judge (J.D), 

Dehradun. 

25.05.2023 

4. Ms. Shristi Shukla  Judicial Magistrate –II, Dehradun 25.05.2023 

5. Ms. Radha Kulshreshtha  Judicial Magistrate, Tanakpur, 

District Champawat. 

25.05.2023 

6. Ms. Nancy Chhabra 5th Additional Civil Judge (J.D), 

Dehradun. 

25.05.2023 

7. Ms. Shaifali 

Chandravanshi 

Judicial Magistrate-III, Dehradun. 25.05.2023 

8. Ms. Sonam Rawat Judicial Magistrate-IV, Dehradun. 25.05.2023 

9. Sri Abhishek Kumar 

Mishra 

Additional Civil Judge (J.D.), 

Rishikesh, District Dehradun. 

25.05.2023 

10. Sri Jatin Mittal Civil Judge (J.D.), Rudraprayag. 25.05.2023 

11. Sri Naveen Rana  Civil Judge (J.D), Gangolihat, District 

Pithoragarh 

25.05.2023 

12. Ms. Tanya Middha  Judicial Magistrate, Pithoragarh. 25.05.2023 

 
 

**********
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NOTIFICATIONS  AND CIRCULARS OF HIGH COURT OF 

UTTARAKHAND 

 FROM APRIL 2023 TO JUNE  2023  

 

 CORRIGENDUM No. 178-180/UHC/Admin.A-2/2023 dated 07.04.2023  (CLICK TO 

OPEN) 

 CORRIGENDUM No. 182/UHC/Admin.A-2/2023 dated 11.04.2023  (CLICK TO 

OPEN) 

 No. 195/UHC/Stationery/2023 Dated: April 12th, 2023 (CLICK TO OPEN) 

 No. 198/UHC/Admin.B/Misc.2016 Dated: 20.04.2023 (CLICK TO OPEN) 

 No.  215/UHC /Admin.A/2023 Dated: Nainital: 28.04.2023 (CLICK TO 

OPEN) 

 No.  216/UHC /Admin.A/2023  Dated: Nainital: 28.04.2023 (CLICK TO 

OPEN) 

 No.  217/UHC /Admin.A/2023 Dated: Nainital: 28.04.2023 (CLICK TO 

OPEN) 

 No.218/UHC/Admin.A-2/2023 Dated :- 29.04.2023  (CLICK TO OPEN) 

 No. 246 /UHC/Admin.B/XI-C/2005  Dated: 26  May,  2023  (CLICK TO OPEN) 
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 No.261/UHC/Admin.A-2/2023 Dated 08.06.2023  (CLICK TO OPEN) 

 No.263/UHC/Admin. B/Misc./2016 Dated 13.06.2023 (CLICK TO OPEN) 

 No. 264/UHC/Admin.A-2/2023 dated 13.06.2023  (CLICK TO OPEN) 

 No. 265/UHC/Admin.A-2/2023 dated 14.06.2023  (CLICK TO OPEN) 

 No. 271/UHC/Admin.A-2/2023 Dated: June 21, 2023  (CLICK TO OPEN) 
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CIRCULAR 

 C. L. No.  07/UHC/Admin.B/2022 dated 10.04.2023  (CLICK TO OPEN)

 C.L. No. 8/UHC/Admin.A/A.J./2023 dated 08.05.2023  (CLICK TO OPEN)

 C.L. No. 09/UHC/Admin.B/2023 dated 09.05.2023  (CLICK TO OPEN)

 C.L. No. 10/UHC/Admin.A/2021 dated 12.05.2023  (CLICK TO OPEN)

 C. L. No. 11/UHC/Admin.B/2023 dated 26.05.2023  (CLICK TO OPEN)

 C. L. No. 12/UHC/Admin.B/2023 dated 27.05.2023  (CLICK TO OPEN)
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CIRCULATION OF JUDGEMENT OF HON’BLE SUPREME COURT OF INDIA 

TO ALL HIGH COURTS AND TRIAL COURTS OF INDIA  

 

1. Vide letter dated 20.04.2023, Secretary General, Hon’ble Supreme Court of India 

requested to all the Registrars General of all the High Court, to place a Criminal Appeal 

No. 1890 of 2023, titled as B.S. Hari Commandant vs. Union of India and others dated 

13.04.2023 before Hon’ble the Chief Justice to consider adoption of a uniform format 

for Judgments and Orders, including paragraphing. Hon’ble the Chief Justice may direct 

the Courts and Tribunals subordinate to their High Court about the judgment passed in 

Criminal Appeal No. 1890 of 2023, titled as B.S. Hari Commandant vs. Union of India 

and others dated 13.04.2023.   (Click to open) 
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RECENT JUDGMENTS OF THE HON’BLE COURTS 

(01.04.2023 TO 30.06.2023) 

Division Bench Judgments 

 
1. In CTR No. 23 of 2014, M/s Cygnus Splendid Ltd., Khasra No. 11, KIE 

Industrial Estate, Dahiyaki, Roorkee, District Haridwar vs. Commissioner, 

Commercial Tax Uttarakhand, Dehradun. (Click to open) 

Single Bench Judgments 
 

1. Writ Petition (M/S) No. 544 of 2018, Satya Prakash Kureel vs. State of 

Uttarakhand and others. (Click to open) 

2. Writ Petition (S/S) No. 1490 of 2020, Rajendra Prasad Arya vs. State of 

Uttarakhand. (Click to open)  

3. In C-482 No. 105 of 2020, Ankit Kumar vs. State of Uttarakhand and another. 

(Click to open). 

4.  In C-482 No. 293 of 2019, Amit Kishore and others vs. State of Uttarakhand 

and others. (Click to open) 

5. In C-482 No. 332 of 2021, Bhuwan Singh Waldia and others vs. State of 

Uttarakhand and another. (Click to open) 
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6. C-482 No. 553 of 2023, Yogesh Shailey and others vs. State of Uttarakhand and

others. (Click to open)

7. In C-482 No. 771 of 2022, Dr. Poonam Garkoti vs. State of Uttarakhand and

others. (Click to open)

8. In C-482 No. 801 of 2023, Usha Rani and another vs. State of Uttarakhand and

others. (Click to open)

9. In C-482 No. 906 of 2023, Shahnaaz and others vs. State of Uttarakhand and

others. (Click to open)

10. In C-482 No. 937 of 2023, Murtaza vs. State of Uttarakhand and others. (Click

to open)

11. In C-482 No. 1240 of 2018, Balraj Sarna vs. State of Uttarakhand and others.

(Click to open)

12. In C-482 No. 724 of 2023, Rais Ahmad @. Raja vs. State of Uttarakhand and

another (Click to open)

13. In Writ Petition (M/S) No. 1528 of 2015, State of Uttarakhand vs. Kuldeep

Singh and others along with connected matters. (Click to open)

14. In Writ Petition (M/S) No. 1628 of 2023, The New India Assurance Company

Limited vs. Smt. Kusum Lata and others. (Click to open)

15. In Writ Petition (M/S) No. 1958 of 2017, Som Prakash vs. Subhash Chandra

and others. (Click to open) 
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HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 
 
No.  215/UHC /Admin.A/2023                             Dated: Nainital: April 28th ,2023  
 


 Hon’ble Shri Justice Rakesh Thapliyal, has assumed charge of the office of 


Judge of the High Court of Uttarakhand, Nainital on 28.04.2023 at 10:00 A.M. 


pursuant to Notification No. K-13032/03/2022-US.I Dated: 27th April, 2023 


issued by Government of India, Ministry of Law and Justice, Department of Justice 


(Appointments Division), Jaisalmer House, 26, Man Singh Road, New Delhi. 


 Sd/- 
                               (Anuj Kumar Sangal) 
                                                                                                      Registrar General 


 


 
No.   1941 /UHC/I-d-1/Admin.A /2023                                                       Dated: Nainital: April 28th , 2023. 


Copy forwarded to: 


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal. 
2. P.S./P.A. to Hon’ble Judges of this Court with the request to place it before His Lordship for kind perusal.  
3. Secretary General, Hon’ble Supreme Court of India, New Delhi. 
4. Advocate General, Government of Uttarakhand. 
5. Special Secretary, Government of India, Ministry of Law & Justice (Dept. of Justice), Jaisalmer House, 26, Man Singh Road, New Delhi 


110011 with reference to Notification No. K-13032/03/2022-US.I Dated: 27th April, 2023. 
6. Chief Secretary, Government of Uttarakhand, Dehradun. 
7. Secretary to Hon’ble the Governor of Uttarakhand, Raj Bhawan, Dehradun. 
8. Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun. 
9. Secretary (Law) - cum- L.R., Government of Uttarakhand, Dehradun. 
10. Secretary (Personnel), Government of Uttarakhand, Dehradun. 
11. Registrar General of All the High Courts. 
12. Accountant General (A & E), Uttarakhand, Mahalekhakar Bhawan, Chuna Bhatta Road, Kaulagarh, Dehradun, Pin-248195 with the 


request to issue pay slip in favour of Hon’ble Shri Justice Rakesh Thapliyal, Judge of the High Court of Uttarakhand, Nainital, immediately. 
13. Director, Treasuries & Financial Services, 23, Laxmi Road, Dalanwala, Dehradun. 
14. Chairman, Bar Council of Uttarakhand, Nainital. 
15. President/Secretary, High Court Bar Association, Nainital. 
16. Director, Printing & Stationery, Roorkee with the request to publish the notification in the next issue of the Gazette. 
17.   All the Registrars of the Court. 
18. Secretary, HCLSC, Nainital. 
19. Officer on Special Duty of the Court.  
20. Joint  P.P.S./ Head P.S./ I/c Head B.S. of the Court.  
21. P.S. to Registrar General of the Court.  
22. Chief Treasury Officer, Nainital. 
23. Joint Registrars/Deputy Registrars/Librarian/Chief Protocol Officer/Assistant Registrars/Section Officers of the Court.  
24. Assistant Registrar (I.T.) of the Court with the request to upload it on the official website of the High Court.  
25. Management Officer/ Protocol Officer/Public Relations Officer of the Court.  
26. Guard File.  


 
 


  By order, 
 
 


Joint Registrar-II 
                     
 


  








 


HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 
 
No.  216/UHC /Admin.A/2023                             Dated: Nainital: April 28th ,2023  
 


 Hon’ble Shri Justice Pankaj Purohit, has assumed charge of the office of 


Judge of the High Court of Uttarakhand, Nainital on 28.04.2023 at 10:00 A.M. 


pursuant to Notification No. K-13032/03/2022-US.I Dated: 27th April, 2023 


issued by Government of India, Ministry of Law and Justice, Department of Justice 


(Appointments Division), Jaisalmer House, 26, Man Singh Road, New Delhi. 


        Sd/- 
                                    (Anuj Kumar Sangal) 
                                                                                                      Registrar General 


 


 


 
No.   1942/UHC/I-d-1/Admin.A /2023                                                       Dated: Nainital: April 28th , 2023. 


Copy forwarded to: 
 


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal. 
2. P.S./P.A. to Hon’ble Judges of this Court with the request to place it before His Lordship for kind perusal.  
3. Secretary General, Hon’ble Supreme Court of India, New Delhi. 
4. Advocate General, Government of Uttarakhand. 
5. Special Secretary, Government of India, Ministry of Law & Justice (Dept. of Justice), Jaisalmer House, 26, Man Singh Road, New Delhi 


110011 with reference to Notification No. K-13032/03/2022-US.I Dated: 27th April, 2023. 
6. Chief Secretary, Government of Uttarakhand, Dehradun. 
7. Secretary to Hon’ble the Governor of Uttarakhand, Raj Bhawan, Dehradun. 
8. Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun. 
9. Secretary (Law) - cum- L.R., Government of Uttarakhand, Dehradun. 
10. Secretary (Personnel), Government of Uttarakhand, Dehradun. 
11. Registrar General of All the High Courts. 
12. Accountant General (A & E), Uttarakhand, Mahalekhakar Bhawan, Chuna Bhatta Road, Kaulagarh, Dehradun, Pin-248195 with the 


request to issue pay slip in favour of Hon’ble Shri Justice Pankaj Purohit, Judge of the High Court of Uttarakhand, Nainital, immediately. 
13. Director, Treasuries & Financial Services, 23, Laxmi Road, Dalanwala, Dehradun. 
14. Chairman, Bar Council of Uttarakhand, Nainital. 
15. President/Secretary, High Court Bar Association, Nainital. 
16. Director, Printing & Stationery, Roorkee with the request to publish the notification in the next issue of the Gazette. 
17.   All the Registrars of the Court. 
18. Secretary, HCLSC, Nainital. 
19. Officer on Special Duty of the Court.  
20. Joint  P.P.S./ Head P.S./ I/c Head B.S. of the Court.  
21. P.S. to Registrar General of the Court.  
22. Chief Treasury Officer, Nainital. 
23. Joint Registrars/Deputy Registrars/Librarian/Chief Protocol Officer/Assistant Registrars/Section Officers of the Court.  
24. Assistant Registrar (I.T.) of the Court with the request to upload it on the official website of the High Court.  
25. Management Officer/ Protocol Officer/Public Relations Officer of the Court.  
26. Guard File.  
 
 


         By order, 
 
 


Joint Registrar-II 
                     


  








 


HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 
 
No. 217/UHC /Admin.A/2023                             Dated: Nainital: April 28th ,2023  


 


 Hon’ble Shri Justice Vivek Bharti Sharma, has assumed charge of the office 


of Judge of the High Court of Uttarakhand, Nainital on 28.04.2023 at 10:00 A.M. 


pursuant to Notification No. K-13032/03/2022-US.I Dated: 27th April, 2023 


issued by Government of India, Ministry of Law and Justice, Department of Justice 


(Appointments Division), Jaisalmer House, 26, Man Singh Road, New Delhi. 


      Sd/-  
                                (Anuj Kumar Sangal) 
                                                                                                     Registrar General 


 


 


 
No.  1943/UHC/I-d-1/Admin.A /2023                                                      Dated: Nainital: April 28th , 2023. 


Copy forwarded to: 


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal. 
2. P.S./P.A. to Hon’ble Judges of this Court with the request to place it before His Lordship for kind perusal.  
3. Secretary General, Hon’ble Supreme Court of India, New Delhi. 
4. Advocate General, Government of Uttarakhand. 
5. Special Secretary, Government of India, Ministry of Law & Justice (Dept. of Justice), Jaisalmer House, 26, Man Singh Road, New Delhi 


110011 with reference to Notification No. K-13032/03/2022-US.I Dated: 27th April, 2023. 
6. Chief Secretary, Government of Uttarakhand, Dehradun. 
7. Secretary to Hon’ble the Governor of Uttarakhand, Raj Bhawan, Dehradun. 
8. Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun. 
9. Secretary (Law) - cum- L.R., Government of Uttarakhand, Dehradun. 
10. Secretary (Personnel), Government of Uttarakhand, Dehradun. 
11. Registrar General of All the High Courts. 
12. Accountant General (A & E), Uttarakhand, Mahalekhakar Bhawan, Chuna Bhatta Road, Kaulagarh, Dehradun, Pin-248195 with the 


request to issue pay slip in favour of Hon’ble Shri Justice Vivek Bharti Sharma, Judge of the High Court of Uttarakhand, Nainital, 
immediately. 


13. Director, Treasuries & Financial Services, 23, Laxmi Road, Dalanwala, Dehradun. 
14. Chairman, Bar Council of Uttarakhand, Nainital. 
15. President/Secretary, High Court Bar Association, Nainital. 
16. Director, Printing & Stationery, Roorkee with the request to publish the notification in the next issue of the Gazette. 
17.   All the Registrars of the Court. 
18. Secretary, HCLSC, Nainital. 
19. Officer on Special Duty of the Court.  
20. Joint  P.P.S./ Head P.S./ I/c Head B.S. of the Court.  
21. P.S. to Registrar General of the Court.  
22. Chief Treasury Officer, Nainital. 
23. Joint Registrars/Deputy Registrars/Librarian/Chief Protocol Officer/Assistant Registrars/Section Officers of the Court.  
24. Assistant Registrar (I.T.) of the Court with the request to upload it on the official website of the High Court.  
25. Management Officer/ Protocol Officer/Public Relations Officer of the Court.  
26. Guard File.  


 
 


           By order, 
 
 


Joint Registrar-II 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: APRIL 29, 2023 
 


No.218/UHC/Admin.A-2/2023 


Shri Nadeem Ahamad, 3rd Additional Civil Judge (Sr. Div.), Rudrapur, District Udham Singh 


Nagar is given addition charge of the office of Principal Magistrate 1st Class, Juvenile Justice Board, 


Udham Singh Nagar, until Ms. Shama Parveen resumes the charge of the said office after availing her 


maternity leave.  


Shri Nadeem Ahamad is directed to hold the Juvenile Justice Board on three alternative days in 


a week in post lunch sessions.  


This order will come into force with immediate effect.  


By Order of the Court, 


 Sd/- 


(Anuj Kumar Sangal) 
                                                                                                                  Registrar General 


 
No. 1980/UHC/Admin.A-2/Transf.-Posting./2023                                                 Dated: April 29, 2023 


1. All the District Judges of the State Judiciary for information. 
2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 
4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 


Hon’ble Judges. 


5. All the Registrars of the Court for information.  
6. Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  
9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information. 
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  
15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  
18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for 


information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 
20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 


information.  
21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, 
Dalanwala, Dehradun for information and necessary action.  
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23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District 
Hardwar for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to 
furnish copy of Gazette to this Court.  


24. P.S. to Registrar General.  


25. Treasury Officer, Udham Singh Nagar.  
26. Assistant Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the 


website of the Court. 


27. Guard File/ Assistant concerned. 
                                               


    Assistant Registrar                                                                                                                                  
                                                                                                                                         Admin.A-2 


 


 








HIGH COURT OF UTTARAKHAND, NAINITAL


NOTIFICATION


UHC/Admin.B/XI-C/2005 Dated: May,l-'2023


Alternative Dispute Resolution (Amendment) Rules-2023


[To amend the Civil Procedure Mediation (Amendment) Rules-2015]


1: -(a) These Rules may be called the Civil Procedure Mediation (Amendment)


Rules, 2023.


(b) These Rules shall come into force with immediate effect.


2:-The Court has resolved to amend the Rule 24(2) of the Civil Procedure


Mediation (Amendment) Rules-2015, as under:-


-------


Existing Rule Amended Rule
Rule 24(2): The mediator shall be paid
fee as per following scale:


Rule 24(2): The mediator shall
be paid fee as per following
scale:


S.N. Nature of Honorarium
Nature of Honorarium I
Case


S.N.Case
1. On settlement


through
mediation of a
matrimonial
case (including
criminal),
custody,
guardianship,
probate,
partition and
possession.


Rs. 3000/- per
case (with two
or more
connected
cases, the
maximum
would be Rs.
4000/-)


1. On Rs. 7000/-
settlement per case.
through
mediation


2. In case of Atleast Rs.
no 2500/-
settlement I
(in case,
the party
failed to
arrive at
an
amicable
settlement
despite
three
effective
hearing)


4. In case of no No
settlement. honorarium.


2.


3.


All other
matters


Rs. 2000/- per
case (with two
or more
connected
cases, the
maximum
would be Rs.
3000/- )


I
Connected
Case.


Rs. 500/- per
case subject to
a maximum of
Rs. 1000/-
(regardless of
the number of
connected
cases)


By order of the Hon'ble Court,


Sdj-


(Anuj Kumar Sangal)
Registrar General







No.,}~:; UHC/Admin.B/XI-C/200S


CODY forwarded to:


Dated: May, 42023


1. P.P.S. to Hon'ble the Chief Justice.
2. ,l?S.s to Hon'ble Judges of the Court.
/


~'. Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun .
. All the District Judges of the State Judiciary with the direction to
circulate among all the District Bar Associations.


"/f(,pirector, Uttarakhand Judicial And Legal Academy, Bhowali .
./6. All the Principal Judges/Judges, Family Courts of Uttarakhand.
7. All Registrars of the High Court.
8. All the Joint Registrars/Deputy Registrars/Assistant Registrars/Section


Officers of the High Court of Uttarakhand .
..9: Chairman, Uttarakhand Bar Council.
10. President/Secretary, High Court Bar Association.


, 11. Director, Printing & Stationary, Government Press, Roorkee, District
Haridwar for publication of the notification in the next Official Gazette
of Uttarakhand.


12. Librarian with the direction that the above amendment be
incorporated in all relevant books immediately.


13. The Assistant Registrar (IT) High Court of Uttarakhand for
the same on High Court website.


14. Guard File.


uploading


Wi t\(~UU.~ I~~ ("/o~
Assistant egistrar


Admin.B
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: JUNE 08, 2023 
 


No.261/UHC/Admin.A-2/2023 


Shri Sachin Kumar, 9th Additional Civil Judge (Sr.Div.), Dehradun is nominated as Presiding 


Officer of the Virtual Court under Motor Vehicles Act, 1988 to adjudicate e-traffic challan cases through 


virtual electronic platform for the entire district of Dehradun, in addition to his present duties.  


Above order will come into force from the date of functioning of virtual traffic Court.  


By Order of the Court, 


                                                                                                                               Sd/- 
  


      (Anuj Kumar Sangal) 
                                                                                                                   Registrar General 


 


No.2882/UHC/Admin.A-2/Transf.-Posting/2023                                                                   Dated: June 08, 2023 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble Judges. 


3. P.S. to Registrar General.  


4. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


5. Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of Gazette to 
this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, Dehradun for 
information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Senior Treasury Officer Dehradun.  


28. Assistant Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the Court. 


29. Guard File/ Assistant concerned. 


                                                                                                                                                                          Assistant Registrar                                                                                                                                  
                                                                                                                                                                            Admin.A-2 








HIGH COURT OF UTTARAKHAND, AT- NAINITAL


Notification
No. 263/UHCjAdmin. B/Misc./2016 Dated: 13.06.2023


In compliance of the directions of the Hon'ble Supreme


Court's Judgment dated 15.12.2022 in the matter of Civil Appeal No.


9322 of 2022, titled as 'Gohar Mohammad versus Uttar Pradesh State


Road Transport Corporation & Ors.', police stations in the districts of the


State shall be attached to the Motor Accident Claims Tribunal accordingly


as per the Distribution Memorandum notified vide No. 47jUHCjAdmin.


B/Misc./2016 dated 12.06.2023 for ensuring the compliance of the M.V.


Amendment Rules, 2022.


By the Order of Hon'ble the Chief Justice


Sdj-


(Anuj Kumar Sangal)
Registrar General


No. 2949jUHC/Admin. B/Misc./2016 Dated:13.06.2023
Copy for information and necessaryaction:


1. P.P.S. to Hon'ble the Chief Justice for placing copy of this Notification along with
Memorandum before His Lordship.


2. P.S,fP.A. to the Hon'ble Judges, for placing copy of the Notification along with
Memorandum before His Lordship.


3. Secretary Law-cum-LR, Government of Uttarakhand, Dehradun
4. All District and Sessions Judges/Special Judge, Motor Accident Claims Tribunal


(MACT) in the state for information and necessary action, with a request to upload
it on the official website of their respective Judgeship for the purpose of public
awareness.


5. Secretary, Home Department, Uttarakhand.
6. Director General of Police, Uttarakhand.
7. All Registrars of High Court of Uttarakhand, Nainital.
8. Co~~ut~r Section, High Court of Uttarakhand, Nainital with a request to upload the


Notiftcatlon along with the Memorandum on official website of the High Court.
9. Guard File/Notice Board.


Sd/-


Deputy Registrar
Admin.B
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HIGH COURT OF UTTARAKHAND, AT- NAINITAL


Memorandum
No. 47 jUHCj Admin. BjMisc.j2016 Dated: 12.06.2023


Whereas, the Hon 'ble Supreme Court vide Judgment dated 15.12.2022


in the matter of Civil Appeal No. 9322 of 2022, titled as 'Gohar Mohammad versus


Uttar Pradesh State Road Transport Corporation & Ors.', has inter-alia directed the


Registrar General of the High Courts to issue Distribution-Memo attaching the


Police Stations to the Motor Accident Claims Tribunals from time to time to ensure


the compliance of the Motor Vehicles (Amendment) Act 2022 and Motor Vehicles


(Amendment) Rules 2022.


2. And, the Investigating Officer after the registration of F.LR. shall


submit the First Accident Report (FAR)within 48 hours to the Claims Tribunal and


Interim Accident Report (IAR) and Detailed Accident Report (DAR) subsequently


within the time limits subject to the compliance of the provisions of the Rules.


3. Now, therefore, the district-wise Police Stations in the State shall be


attached to the Motor Accident Claims Tribunal (MACT)as specified below:
S1. District Name of Police Station(s) Name of the MACT/CourtNo attached
1. Almora 1. Kotwali Almora


2. Kotwali Ranikhet
3. Mahila Police Station


Almora
4. Lamgara
5. Bhatrojkhan
6. Salt MACT/District Judge, Almora
7. Dwarahat
8. Danya
9. Dhau1cheena
10. Deghat
11. Someshwar
12. Chaukhutia


2. Bageshwar l. Kotwali Bageshwar
2. Kapkot MACT/ District Judge,3. Baijnath
4. Jhiroli


Bageshwar


5. Kanda
3. Chamoli 1. Chamoli


2. Gopeshwar
3. Nanda Nagar (Ghat} MACT/ District Judge,
4. Joshimath Chamoli.
5. Badrinath
6. Pokhari
7. Karanpravag


MACT/ Additional District8. Tharali
9. Gairsain Judge, Karanprayag.


4. Champawat 1. Kotwali Champawat
2. Lohaghat
3. Paati
4. Reetha Sahib MACT/District Judge,
5. Puncheshwar Champawat
6. Tamli
7. Tanakpur
8. Banbasa


--- - -----------------------------------
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5. Dehradun l. Vikasnagar
2. Sahaspur
3. Selaqui MACT/ Additional District
4. Kalsi Judge, Vikasnagar
5. Chakrata
6. Tyuni
7. Rishikesh MACT/ r= Additional District


Juqge, Rishikesh
8. Raiwala MACT/ n= Additional District
9. Ranipokhri Judge, Rishikesh
10. Mussoorie MACT/ rv» Additional District
11. Doiwala Judge, Dehradun
12. Kotwali Dehradun MACT/ Vth Additional District
13. Premnagar Judge, Dehradun
14. Dalanwala MACT/ vr= Additional District
15. Raipur Judge, Dehradun
16. Patelnagar MACT/ vn» Additional17. Rajpur District Judge, Dehradun
18. Cantt
19. Clementown MACT/ VIIIth Additional20. Vasant Vihar
21. Nehru Colony District Judge, Dehradun


6. Haridwar l. Kotwali Haridwar and G.RP. MACT/lst Additional District
Haridwar Judge ,Haridwar


2. Kotwali Jwalapur and MACT/ IInd Additional
RP.F. Haridwar District Judge, Haridwar


3. Ranipur and Kankhal MACT/ IIIrd Additional
District Judge, Haridwar


4. Sidcul and Bahadrabad MACT/IVth Additional
District Judge, Haridwar


5. Shyampur and Pathri MACT/ Vth Additional District
Judge, Haridwar


6. Kotwali Roorkee, Piran MACT/ Ist Additional DistrictKaliyar, Bhagwanpur and Judge, RoorkeeJhabreda
7. Mangalore, Kotwali MACT/ IInd Additional


Gangnahar and Buggawala District Judge, Roorkee
8. Kotwali Laksar, Khanpur, MACT/ Addl. District Judge,RP.F. Laksar and G.R.P.


Laksar Laksar


7. Nainital 1. Tallital
2. Mallital
3. Bhowali
4. Betalghat MACT/District Judge, Nainital
5. Bhimtal
6. Mukteshwar
7. Khanshu
8. Haldwani
9. Mukhani
10. Banbhulpura MACT./ Ist Additional District11. Chorgaliya Judge, Haldwani12. Kaladhungi
13. Lalkuan
14. Kathgodam
15. Ramnagar MACT/ Additional District


Judge, Ramnagar
8. Pauri Garhwal 1. Pauri


2. Srinagar
3. Devprayag
4. Satpuli MACT/District Judge, Pauri
5. Rikhanikhal Garhwal
6. Laxmanjhula
7. Lansdowne
8. Dhumakot
9. Kotdwar MACT/ Additional District10. Kalagarh
11. Yamkeshwar Judge, Kotdwar


- -----
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9. Pithoragarh l. Kotwali Pithoragarh
2. Jajardewal
3. Jhulaghat
4. Didihat
5. Munsyari
6. .Iauljibi
7. Kanalichina


MACT/ District Judge,8. Nachni
9. ThaI Pithoragarh


10. Askot
11. Gangolihat
12. Berinag
13. Baluwakot
14. Dharchula
15. Pangla


10. Rudraprayag 1. Kotwali Rudraprayag
2. Kotwali Sonprayag


MACT/District Judge,3. Agustyamuni
4. Ukhimath Rudraprayag


5. Guptkashi
11. Tehri Garhwal l. New Tehri


2. Chamba
3. Ghansali MACT/District Judge, Tehri
4. Thatyud Garhwal.
5. Kempty
6. Kirti Nagar
7. Dev~rayag
8. Hindolakhal
9. Narendra Nagar MACT/ Additional District
10. Muni Ki Reti Judge, Tehri Garhwal.
11. Larnbgaon
12. Chaam


~ 1. Rudra~ur MACT/ Ist Additional District
2. Dineshpur Judge, Rudrapur


Udham Singh Nagar 3. Pantnagar MACT/ n= Additional District
4. Pulbhatta Judge, Rudrapur
5. Transit Camp MACT/ m« Additional District6. Gadarpur
7. Kichha Judge, Rudrapur


8. KashiRur MACT/ t= Additional District9. Kunda
10. Kelakhera Judge, Kashipur


11. LT.I
MACT/ Hnrl Additional District12. Jaspur


13. Bazpur Judge, Kashipur


14. Khatima
15. Jhankaiya MACT/ Additional District
16. Sitarganj Judge, Khatima
17. Nanakmatta


13. Uttarkashi 1. Kotwali Uttarkashi
2. Maneri
3. Harshil


MACT/District Judge,4. Dharasu
5. Purola Uttarkashi


6. Barkot
7. Mori


4. If there will be any change in the abovementioned attachment of
Police Stations with MACTs,then the District Judge concerned shall immediately
apprise the same to this Court, so that necessary up dation may be made.


By the order of Hon'ble the Chief Justice


Sd/-
Registrar General


High Court of Uttarakhand


------- --








HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


DATED: NAINITAL: JUNE 13, 2023 
 


No. 264/UHC/Admin.A-2/2023 


In supersession of earlier Notification No. 208/UHC/Admin. A-2/2023 dated 25.04.2023, Civil 


Judge (Jr. Div.), Pithoragarh is directed to hold Camp Court at Gangolihat, District Pithoragarh for a 


week in every month until Shri Naveen Rana Civil Judge (Jr. Div.), Gangolihat, District Pithoragarh 


resumes his duties after completion of foundation training or till further orders whichever is earlier. 


By Order of the Court, 


                                                                   Sd/-                                                                   
  


      (Anuj Kumar Sangal) 
                                                                                                                   Registrar General 


 


No.2968/UHC/Admin.A-2/Transf.-Posting/2023                                                                   Dated: June 13, 2023 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of Hon’ble Judges. 


3. P.S. to Registrar General.  


4. Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


5. Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


6. Secretary (Personnel), Government of Uttarakhand, Dehradun for information. 


7. All the District Judges of the District Judiciary for information. 


8. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


9. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


10. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, Nainital for 
information.  


11. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


12. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for information.  


21. All the Registrars of the Court for information.  


22. OSD of the Court.  


23. Secretary, HCLSC, Nainital. 


24. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar for 
Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy of Gazette to 
this Court.  


25. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, Dehradun for 
information and necessary action.  


26. Deputy Registrar (Accounts) of the Court for information.  


27. Senior Treasury Officer Pithoragarh.  


28. Assistant Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website of the Court. 


29. Guard File/ Assistant concerned. 


                                                                                                                                                                          Assistant Registrar                                                                                                                                  
                                                                                                                                                                            Admin.A-2 








‘Standard Operating Procedure for the Investigation Section of the Vigilance Cell’ 


 


HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 


No.  265/UHC/Admin.A/2023    Dated: Nainital: June 14, 2023 


 
“Standard Operating Procedure for the Investigation Section of the 


Vigilance Cell, High Court of Uttarakhand” 
 


 The High Court of Uttarakhand Vigilance Rules, 2019, as amended vide Notification No. 


250/UHC/Admin.A/2023 Dated 06 June, 2023 (As approved by the Government of Uttarakhand 


vide letter no. 173/XXXVI-A-1/2023-345/2019 Nyay Anubhag-1 Dehradun: Dated 24.05.2023), 


provides for the establishment of an Investigation Section in the Vigilance Cell. 


Composition of the Investigation Section of the Vigilance Cell, as provided in Rule 6 is as 


under: 


1. One Vigilance Officer (of SSP/SP level, on deputation from police department, 
having minimum 8 years of service, preferably with experience in Vigilance/anti-
corruption work/CID.  


2. Two Inspectors of Police having minimum 15 years of service, preferably with 
experience in Vigilance/anti-corruption work/CID. One may have considerable 
service in Garhwal Region and another in Kumaon Region. 


3. One Head Constable having minimum 10 years of service.  
4. Three Constables with minimum 5 years of service. 


 
 With regard to the working of Investigation Section of the Vigilance Cell, following 


Standard Operating Procedure is being laid down. The Police Personnel working in the 


Investigation Section, shall scrupulously follow the Standard Operating Procedure. 


(A) Subject to written orders issued by Hon’ble the Chief Justice generally or in a specific 


case, the Police Personnel deputed in the Investigation Section shall work within the 


scope as provided under this SOP. 


(B) Subject to general supervision of Hon’ble the Chief Justice, the Investigation Section 


shall work under the direct control of Registrar Vigilance, High Court of Uttarakhand. 


(C) Investigation Section shall carry-out its activities only on the directions issued by the 


Registrar Vigilance, which shall be issued in writing. 


(D) If in any specific case, it would not be feasible to issue written directions forthwith, 


directions issued shall be reduced into writing at the earliest and shall be brought to the 


notice of Hon’ble the Chief Justice. 


(E) On the requisition of the Investigation Section of the Vigilance Cell, all 


communication/correspondence with any Judicial Officer of the State Judiciary in 


relation with any matter with the Vigilance Cell, shall be made by the Registrar 


Vigilance. 


(F) Police Personnel deputed in the Investigation Section shall not make any direct 


communication/correspondence to any Judicial Officer. 


(G) On the requisition of the Investigation Section of the Vigilance Cell, all 


communication/correspondence with the District Judges in relation to any matter with 







‘Standard Operating Procedure for the Investigation Section of the Vigilance Cell’ 


 
the Vigilance Cell, to seek any information/document relating to an officer, shall be 


made by the Registrar Vigilance. 


(H) Police Personnel deputed in the Investigation Section can make direct 


communication/correspondence with regard to any matter pending with the Vigilance 


Cell with other departments/offices, after bringing it to the notice of the Registrar 


Vigilance. 


(I) In course of any Vigilance matter, statement of any Judicial Officer, if required, shall be 


recorded in presence of the Registrar Vigilance. 


By Orders of Hon’ble Court                                                                           
 


                           Sd/- 
                        (Anuj Kumar Sangal)  


                    Registrar General  
 


No.   2985/UHC/Vig. Rule (Admin. A) /2023          Dated: June 14 ,2023.  
Copy forwarded for information and necessary action to:  
1. P.P.S. to Hon’ble the Chief Justice with the request to place the Notification before His Lordship for kind perusal.   
2. P.S./ P.A. to Hon’ble Judges of this Court with the request to place the Notification before His Lordship for kind perusal.  
3. Secretary, Legislative, Parliamentary Affairs & Language Department, Govt. of Uttarakhand, Dehradun.  
4. Secretary (Law)-cum-L.R., Government of Uttarakhand, Dehradun.  
5. Secretary, Personnel, Government of Uttarakhand, Dehradun.  
6. All the District & Sessions Judges, State Judiciary.  
7. Principal Judge/ Judges, Family Courts of the State. 
8. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
9. Member Secretary, State Legal Services Authority, Nainital.  
10. All the Tribunals of the State. 
11. All the Registrars of the Court.  
12. Officer on Special Duty (O.S.D.) of the Court.  
13. Secretary, HCLSC, Nainital.  
14. Director, Printing & Stationery, Government Press, Roorkee, District Hardwar, for publication of the Notification in the next 


Gazette of the Uttarakhand.  
15. P.S. to Registrar General.  
16. Joint Registrar of the Court.  
17. All the Deputy Registrars of the Court.  
18. Librarian of the Court with the direction that the above SOP be incorporated in all the relevant books immediately.  
19. Assistant Registrar (Vigilance) of the Court. .  
20. Deputy Registrar (I.T.) of the Court with the direction to upload it on the Official website of High Court of Uttarakhand.  
21. Guard file.  


 
                                                                                 


                                                                                        By Order,   
  
 


  Joint Registrar-II  
 








HIGH COURT OF UTTARAKHAND, NAINITAL


NOTIFICATION


IDHCI Admin.A/2023 Dated: June ~J ,2023.


In exercise of the powers conferred by Article 227 of the Constitution of India, High
Court of Uttarakhand with the approval of the Governor, hereby amends 'Part-Il: Supply of
Documents' of "The Uttarakhand Criminal Courts Procedure and Practice Rules, 2021" as
under:


Existing Rule Amended Rule


3. Every accused shall be supplied with
statements of witness recorded under Section
161 and 164 of the Code and a list of
documents, material objects and exhibits
seized during investigation and relied upon
by the Investigating Officer (IO) In
accordance with Section 207 and 208 of the
Code and not before this stage. Concerned
Judicial Magistrate shall direct the 1.0. of
the case that he shall not disclose the
contents of the statement recorded under
Section 164Cr.P.C. to anyone.


Explanation 1: In case of electronic record
involving issues such as of privacy of the
complainant I witness or his/her identity,
the Court may be justified in providing
only inspection thereof to the accused and
his/her lawyer or expert for presenting
effective defence during the trial. The
Court may issue suitable directions to
balance the interests of both sides.


Explanation 2: The list of statements,
documents, material objects and exhibits
shall specify statements, documents, material
objects and exhibits that are not relied upon
by the Investigating Officer.


3. Every accused shall be supplied
with statements of witness
recorded under Section 161 and
164 of the Code and a list of
documents, material objects and
exhibits seized during
investigation and relied upon by
the Investigating Officer (IO) in
accordance with Sections 207
and 208 of the Code.


Explanation: The list of


These amendments shall come into force with immediate effect.


By Order of the Court,


Sd/-
(Anuj Kumar Sangal)
Registrar General


Dated: June '-I ,2023.
Copy forwarded for information and necessary action to:-
1. P.P.S. to Hon'ble the Chief Justice with request to place the notification before His Lordship for kind perusal.
2. P.S.lP.A. to Hon'ble Judges of the Court with request to place the notification before His Lordship for kind


perusal.
3. Secretary, Legislative & Parliamentary Affairs & Language Department, Govt. ofUttarakhand, Dehradun.
4. Secretary, Personnel, Government ofUttarakhand, Dehradun.
5. Secretary, Law-cum-L.R., Government ofUttarakhand, Dehradun. . .
6. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, D~stnct Hardwar for


publication of the Notification in the next issue' of the Gazette of Uttarakhand and also to furnish copy of Gazette,
to this Court.


statements, documents, material
objects and exhibits shall specify
statements, documents, material
objects and exhibits that are not
relied upon by the Investigating
Officer.
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7. All the District & Sessions Judges, Uttarakhand with request to circulate the Rules to all concerned.
8. Principal Judge/ Judges, Family Courts, State ofUttarakhand.
9. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital. "'..••
10.Member-Secretary, State Legal Services Authority, Nainital.
11.Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun
12.Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir, Vaidik Kaya Ayurvedic


Centre, 1'1 Floor, House No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.
13.Legal Advisor to Hon'ble the Governor, Raj Bhawan, Dehradun.
14.Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.
15.Registrar, State Consumer Disputes Redressal Commission, H.N. 23/16, Circular Road, Dalanwala, Dehradun.
16.Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singli Nagar.
17.Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.
18.Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.
19.Registrar, Public Service Tribunal, Uttarakhand, Dehradun.
20. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.
21. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.
22.Legal Advisor to Uttarakhand Public Service Commission, Haridwar.
23. P.S. to Registrar General.
24.All the Registrars of the Court.
25. Secretary, HCLSC of the Court.
26. Officer on Special Duty (O.S.D.) of the Court.
27. Joint Registrar/Deputy Registrars of the Court.
28.Deputy Registrar (LT.) of the Court for uploading the notification on the Official Website of the High Court.
29.Librarian of the Court with the direction that the above amendment be incorporated in all the relevant books.
30.Assistant Registrars/Section Officers of the Court
31.Guard File.


~1.44~
Joint Registrar-II
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HIGH COURT OF UTTARAKHAND AT NAINITAL


CORRIGENDUM


DATED: NAINITAL: APRIL 07, 2023


No. 178IUHCI Admin.A-2/2023


In earlier issued notification No. 112/UHCIAdmin.A-2/2023 dated 6th April, 2023, the
word "vice Shri Ravi Ranjan" be read as "vice Shri Ravi Prakash".


No. 179IUHC/Admin.A-2/2023


In earlier issued notification No. 120/UHCIAdmin.A-2/2023 dated 6th April, 2023, the
word "3rd Additional Chief Judicial Magistrate, Dehradun vice Ms. Niharika Mittal
Gupta" be read as "2nd Additional Chief Judicial Magistrate, Dehradun vice Shri
Sanjay Singh".


No. 180/UHC/Admin.A-2/2023


In earlier issued notification No. 129/UHCIAdmin.A-2/2023 dated 6th April, 2023, the
word "4th Additional Chief Judicial Magistrate, Dehradun vice Shri Abhishek Kumar
Srivastava" be read as "3rd Additional Chief Judicial Magistrate, Dehradun vice Ms.
Niharika Mittal Gupta"


By Order of the Court,
~'l-------


'1' all, 2-':3>
(Vivek Bharti Sharma)
Registrar General


No. 1568/UHC/Admin.A-2/Annual Transf.!2023 Dated: April 7,2023


1. All the District Judges of the State Judiciary for information.
2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information.
3. P.P.S. to Hon'ble the Chief Justice for information and to place it before His Lordship.
4. P.S.lP.A. to Hon'ble Judges of the Court with the request to place the notification for kind perusal of
Hon'ble Judges.
5. All the Registrars of the Court for information.
6. Secretary, Law-cum-L.R., Government ofUttarakhand, Dehradun for information.
7. Additional Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for
information.
8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.
9. Secretary Personnel, Government ofUttarakhand, Dehradun for information.
10. Legal Advisor to H.E. the Governor ofUttarakhand for information.
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.
12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus,
Nainital for information.







13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.
14. Chairman, State Transport Appellate Tribunal, Dehradun for information.
15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.
16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.
17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.
18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for
information.
19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information.
20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for
information.
21. Deputy Registrar (Accounts) of the Court for information.
22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road,
Dalanwala, Dehradun for information and necessary action.
23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District
Hardwar for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to
furnish copy of Gazette to this Court.
24. P.S. to Registrar General.
25. Treasury Officer (s), Almora, Bageshwar, Chamoli, Champawat, Dehradun, Haridwar, Nainital, Pauri
Garhwal, Pithoragarh, Rudraprayag, Tehri Garhwal, Udham Singh Nagar and Uttarkashi.
26. Assistant Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the
website ofthe Court.
27. Guard Filel Assistant concerned.


Assistant Registrar
Admin.A-2
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
CORRIGENDUM 


DATED: NAINITAL: APRIL 11, 2023 
 


No. 182/UHC/Admin.A-2/2023 


In earlier issued notification No. 91/UHC/Admin.A-2/2023 dated 6th April 2023, the words 


“Additional District & Sessions Judge, Pithoragarh vice Shri Pankaj Tomar” be read as 


“Additional District & Sessions Judge, Karnprayag, District Chamoli in the vacant Court”.  


The above order shall come into force w.e.f. 15.04.2023. 


By Order of the Court, 


 Sd/- 


      (Vivek Bharti Sharma) 
                                                                                                                                    Registrar General 


 


No. 1617/UHC/Admin.A-2/Annual Transf./2023                                                                   Dated: April 11, 2023 
1. All the District Judges of the State Judiciary for information. 


2. Principal Judge, Family Court, Dehradun and Judges, Family Courts of the State for information. 


3. P.P.S. to Hon’ble the Chief Justice for information and to place it before His Lordship. 


4. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 
Hon’ble Judges. 


5. All the Registrars of the Court for information.  


6. Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Additional Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 


10. Legal Advisor to H.E. the Governor of Uttarakhand for information. 


11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  


15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  


17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  


18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, Dalanwala, 
Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District Hardwar 
for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to furnish copy 
of Gazette to this Court.  


24. P.S. to Registrar General.  


25. Treasury Officer (s), Chamoli, Dehradun and Pithoragarh. 


26. Assistant Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the website 
of the Court. 


27. Guard File/ Assistant concerned. 
                                               


       Assistant Registrar                                                                                                                                  
                                                                                                                                                 Admin.A-2 


UHC/Admin.A (2)/Annual Transf. (HJS-ADJ)-2023 








HIGH COURT OF UTTARAKHAND NAINITAL


NOTIFICATION


No.    / 95-/UHC/Stationery/2023                                                      Dated:  April   /;f2023


High    Court    of    Uttarakhand    has    pleased    to    declare    29.04.2023    (Saturday),


20.05.2023  (Saturday),  17.06.2023  (Saturday)  &  16.09.2023  (Saturday)  as  Court's  non-


working  days  and  Registry  will  remain  open  for half day for the  High  Court on  these  days.


In  lieu  thereof,  26.12.2023  (Tuesday)  to  29.12.2023  (Friday)  shall  be  working  days  for


High  Court of Ut:tarakhand through ftybr/.d Mode.


•o. 'zo/ /UHC/Stationery/2023


By Order of t:he Court


Sd/-
(Vivek  Bharti  Sharma)


Registrar General


Dated:  April  /;4  2023


Copy forwarded for information and  necessary action to:-


1.          Secretary General,  Supreme court of India,  New  Delhi.
2.          Joint  Secretary,  Ministry  of  Law  & Justice,  Jaisalmer  House,  Man  Singh  Road,  New


Delhi.
3.          Secretary,  Law-cum-L.R., Government of uttarakhand,  Dehradun.
4.          Principal     Secretary,     Legislative     and     Parliamentary     Affairs,     Government     of


Uttarakhand, Vidhan  Sabha,  Dehradun.
5.           P.P.S.  to  Hon'ble the  chief Justice.
6.          P.S./P.A    to    Hon'ble    Judge    with    t:he    request    to    place    this    notification    for


His  Lordship's  kind  perusal.
7.         Advocate  General,  Government Advocate/Chief standing  counsel.
8.          Registrar General  of all the  High  courts.
9.           Director,  Uttarakhand  Judicial  and  Legal  Academy,  Bhowali,  Nainital
10.       Member-Secretary,  State Legal  services Authority,  Nainital.
11.       District Judges,  State Judiciary,  Uttarakhand.
12.        Principal Judge,  Family court,  Dehradun  and  all  Family courtJudges of


Uttarakhand.
13.       Assistant  solicitor General,  Union  of lndia.
14.       Additional  chief standing  counsel,  U.P.
15.       Chairman,  Bar council  of uttarakhand,  Nainital.
16.        President,  High  court  BarAssociation,  Nainital.
17.       All the  Registrars of the court.
18.       P.S./P.Ato  Registrar General  of the court.
19.       All the Joint Registrars/Deputy  Registrars of the court.
20.       All  the  Assistant  Registrars/Section  officers/Librarian/Protocol  officer/Management


Officer of the Court.
21.        Head  p.S./Head  B.S.  of the  courl:.
22.        Chief protocol  officer of the court at  New  Delhi.
23.      OIC/NIC  &  Assistant  Registrar  (I.T.)  of  the  Court  with  the  request  to


upload   this   Notification   in   the   official   website   of   the   High   Court   of
Uttarakhand and make necessary arrangements for the smootli functioning
of Court during Hybrid Mode.


24.       I/c Dispensary,  High  court of uttarakhand.
25.       Security officer,  High  court of uttarakhand.
26.       Joint Director,  Government  press,  Uttarakhand,  Industrial Area,  Ramnagar,  Roorkee


with  the   request  to   publish  the   notification   in  the   next  issue  of  the  Gazette  of
Uttarakhand.


27.        Guard  File.
28.        Notice  Board.








HIGH COURT OF UTTARAKHAND, AT- NAINITAL


Notification
No.1q6) /UHC/Admin. B/Misc./2016 Dated :..Lv. 04.2023


Pursuant to the Judgment dated 15.12.2022 passed by the


Horrble Supreme Court of India in Civil Appeal No. 9322 of 2022, titled as


'Gohar Mohammad versus Uttar Pradesh State Road Transport


Corporation & Ors.', it is hereby notified that in Motor Accident Claim


Cases, if the claimant(s) or legal representative(s) of the deceased


has/have filed separate claim petition(s) in the territorial jurisdiction of


different High Courts, in the said situation, the first claim petition filed by


the claimant(s)/ legal representative(s) shall be maintained by the said


Claims Tribunal and the subsequent claim petition(s) shall stand


transferred to the Claims Tribunal where the first claim petition was filed


and is pending. The claimant(s) are not required to approach the Horrble


Supreme Court of India seeking transfer of the other claim petition(s)


filed in the territorial jurisdiction of different High Courts.


This Notification shall come into force with immediate effect.


By Order of Horrble the Chief Justice


Sd/-


(Vivek Bharti Sharma)
Registrar General


No.}6061 /UHC/Admin. B/Misc.j2016 Dated:bJ.04.2023


Copy for information:


1. P.P.S. to Hon'ble the Chief Justice for placing copy of this Notification before
His Lordship.


2. P.S,fP.A. to the Hon'ble Judges, for placing copy of the Notification before His
Lordship


3. The Advocate General, Nainital, High Court of Uttarakhand.
4. Secretary Law-cum-LR, Government of Uttarakhand, Dehradun
5. All District Judges, Uttarakhand for information and necessary action, with a


request to upload it on the official website of their respective Judgeship for
the purpose of public awareness.


6. Director, Uttarakhand Judicial and Legal Academy, Bhowali, Nainital.
7. Member-Secretary, State Legal Service Committee.
S. All Registrars of High Court of Uttarakhand, Nainital.
9. Secretary, High Court Legal Service Committee.
lO.Computer Section, High Court of Uttarakhand, Nainital with a request to


upload t,he Not,ification on official website of the High Couryl./~>_=
1l.Guard File/Notice Board. //-m:;;;~:v>~


///~pePth1)Registra r
t:./J/
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From,
Registrar General,
High  Court of Uttarakhand
Nainita'.


TO'
All  the  District Judges,
State Judiciary,  Utt:arakhand.


C.  L.  No. 0¥   /UHC/Admin.B/2022,                                        Dated:|o  /04/2023


Subject :- Report On Recording Of Evidence Through Video
Conferencing.


Sir/Madam,


Apropos   of  the   subject   aforementioned,   kindly.  refer  to   C.i.   IVo.


02/unc/Adintin.a/2022,  dated  05/OJ/2023,  wherein  some  `directions  have


been  passed  by Hon'ble Court,


2I        In  furtherance  of the  aforementioned  C.L.,  I  have  been  directed  to


request you  to submit a  report on following:


•(i)     Number   of  wit:nesses   like   Doctors,   Forensic   Experts   and   other


witnesses  of  formal  nature,  whose  evidence  has  been  recorded


through   video,-conferencing   in   compliance   of  aforesaid   Circular


l:etter. (Month-wise data  be given)


(ij)    Number  of  cases   in   which   Doctors,   Forensic   Experts  and   other


witnesses of formal  nature were  personally summoned  along  with


reasons thereof.  (Month-wi-se data  be giveny


3-        Further,  the  District  Judges  are  also  requested  to  submit  a  monthly


report  in  respect  of the compliance  of the  directions  issued  in  the  said  C.L.


letter by the 5th day of every month.


4-       The report as desired in  para-2 above may be submitted  by or before


12:30  PM  of 17/04/2023.


5.         Further,   for  the   purpose   of  ``Optimum   use   of  Video-Conferencing


Facilities",  Hon'ble Court is  pleased to  issue following  directions:-


to  ,4.2<?







-2--


(i}       Video-Conferencing  facilities,  as  were  installed  and  augmented


during   the   COVID   period,   shall   be   utilized   by   t:he   all   concerned


Optimally.


(ii)      All  the  Dist:rict  Courts  shall  permit  Counsels/Parties  to  appear


virtually  through  Video  Conferencing  before  the  Court  in  accordance


with    the    provisions    of   the    ``High    Court    of    Utt:arakhand    Video


Conferen.cing  Rules  -2020'',  subject to  availability  of connectivity  and


infrastructure,   whenever  a   request  in  this  regard   is   made  to  the


Court.


(iii)     It shall  always  be displayed  on the website  of the  District Court


concerned  that  Ld.   Counsels/Parties  may  appear  before  the  Court


concerned  virtually after making  a  request to  the  Court concerned  in


advance.


(iv)     Infrastructural  facilities  in  this  regard  shall  always  be  kept  in


working  condition  and  necessary  steps  shall  be  taken  in  improving


the same.


6.        It   is,   therefore,    requested   to    circulate   the   aforesaid    directions


amongst    all    the    Judicial    Officers    in    your    respective    Judgeship    for


information  and  strict compliance.


Regards,


NO.  |5q3         /UHC/Admin.B/2022,


Yours sincerely,


+-:i -


(Vivek Bharti
• 2flrue
harma)


Registrar General


Dated:  /a/04/2023.


Copy for information and  necessary action to:,-
(1)  Director,  Uttarakhand Judicial  & Legal Academy,  Bhowali,  Nainital.
(ii) All  the  Family Court Judges,  State  of Uttarakhand.
(iii)  Chairman,  Commercial Tax Tribunal,  Dehradun.
(iv)  Chairman,  State Transport Appellat:e Tribunal,  Dehradun.
(v)  Registrar,  State Consumer Redressal  Commission,  Dehradun.
(vi)    Member   Secretary,    Uttarakhand    State    Legal    Services   Authority,
Nainita'.
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(vii)    Presiding   Officer,   Industrial   Tribunal-cumLLabour   Court,    Haldwani,
District  Nainital.


(viii)   Presiding   Officer,   Labour   Courts,   Dehradun,   Haridwar  &   Kashipur,
District Udham  Singh  Nagar.
(ix)     Presiding    Officer,     Food    Safety    Appellate    Tribunal,     Dehradun    &
Haldwani.


(x)  Registrar,  Public Service Tribunal,  Uttarakhand,  Dehradun.
(xi)  Chairman,  Uttarakhand Cooperative Tribunal,  Dehradun.
(xii)    Secretary-cum-Registrar,    State    Level    Police   Complaint   Authority,
Dehradu-n.
(xiii)  Chairman,   Permanent  Lok  Adalat,  Dehradun,   Haridwar,  Nainital  and
Udham  Singh  Nagar.
(xiv) All the  Registrars of the Court.
(xv)   Joint    Registrars,    Deputy    Registrars,    Asstt.    Registrars    &   Section
Officers of the Court.
(xvi)  Computer  Section  of  the  High  Court  wit:h  a   direction  to  upload  the
same  in  the  website  of the  High  Court of Uttarakhand.
(xvii)  Guard  File.


Admin.  8








From,  
Registrar General, 
High Court of Uttarakhand,  
Nainital.  


To,  
1. All the District Judges, Subordinate to High Court of Uttarakhand.  
2. Principal Judge/ Judges, Family Courts, Subordinate to High Court of Uttarakhand.  
3. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun.  
4. Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.  
5. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun. 
6. Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir,Vaidik Kaya Ayurvedic  Centre, 


Ist Floor, House No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.  
7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
8. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.  
9. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.  
10. Registrar, State Consumer Disputes Redressal Commission, HN. 23/16, Circular Road, Dalanwala, Dehradun.  
11. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.  
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singh Nagar.  
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.  
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.  
15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
16. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.  
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.  
18. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.  
19. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.  


 


C.L. No.  08/UHC/Admin.A/A.J./2023                       Dated: May 08, 2023. 


Sub:  Nomination of Administrative Judge(s).  


Sir/Madam,  
 In supersession of earlier Circular Letters on the subject noted above, I am directed to inform that 


Hon’ble the Chief Justice is pleased to nominate the following Hon’ble Judges as the Administrative Judge In-charge of 
the District, shown against their name, with immediate effect. 


1. Hon’ble Shri Justice Manoj Kumar Tiwari : Dehradun, Tehri Garhwal & Pauri Garhwal. 
2. Hon’ble Shri Justice Sharad Kumar Sharma : Udham Singh Nagar, Champawat  


& Pithoragarh. 
3. Hon’ble Shri Justice Ravindra Maithani : Haridwar and Almora. 
4. Hon’ble Shri Justice Alok Kumar Verma : Nainital and Bageshwar. 
5. Hon’ble Shri Justice Rakesh Thapliyal : Chamoli. 
6. Hon’ble Shri Justice Pankaj Purohit : Uttarkashi. 
7. Hon’ble Shri Justice Vivek Bharti Sharma : Rudraprayag. 


You are therefore, informed accordingly.  
                                                                                                                                                                        Yours sincerely,  
 


                             Sd/- 
 


(Anuj Kumar Sangal)  


No.  2175/I-d-2/Admin.A/2005                                                                       Dated: May 08, 2023. 
 


Copy forwarded for information to:  
 


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal.  
2. P.S. to Hon’ble Judge(s) with the request to place it before His Lordship for kind perusal.  
3. All the Registrars of the Court.  
4. P.S. to Registrar General.  
5. Secretary, High Court Legal Services Authority, Nainital. 
6. Officer on Special Duty (O.S.D.) of the Court. 
7. Joint Registrars/Deputy Registrars/Joint P.P.S./Head P.S./Assistant Registrars/C.P.O./Section Officers of the 


Court. 
8. Assistant Registrar (I.T.) of the Court with request to upload it on the Official website of High Court of Uttarakhand.  
9. Management Officer/Protocol Officer/Public Relation Officer of the Court.  
10. Guard File.  


 


 


 
                                                                                                                                                       Registrar General 


 








HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 


No.     11 /UHC/Admin. B/2023                                 Dated:   26.05.2023 


 


CIRCULAR 


 


The Hon'ble Chief Justice of the High Court of Uttarakhand is pleased to 


direct that All Courts in the State of Uttarakhand, other than the High Court 


shall, hereinafter be referred to as the “District Judiciary” and not as 


“Subordinate Judiciary” and that all Courts other than the High Court shall 


be referred to as the “Trial Courts” and not as “Subordinate Courts”. 


2. Therefore, all concerned are hereby informed, accordingly. Aforesaid 


directions be kept in mind in all correspondence also. 


 


             By Order of Hon’ble the Chief Justice 


 


                 Sd/- 
   (Anuj Kumar Sangal) 


             Registrar General 


 
No.  2126 /UHC/Admin. B/2023                               Dated: 26.05.2023 
 
Copy forwarded for information and necessary action to the:-  
 


1. The Principal Private Secretary to Hon’ble the Chief Justice, High Court 


of Uttarakhand.  
2. The Personal Secretary(ies) to Hon'ble Judges High Court of 


Uttarakhand.  


3. Secretary, Law cum L.R., Government of Uttarakhand to circulate the 
same amongst all Departments of the Government. 


4. The Advocate General, Uttarakhand.  


5. All the District and Sessions Judges in Uttarakhand to circulate among 
all the Bar Associations. 


6. All the Family Court Judges.  
7. Director, Uttarakhand Judicial And Legal Academy, for information 
8. All Registrars of the High Court. 


9. All the Joint Registrars/Deputy Registrars/Assistant Registrars/ Section 
Officers/Librarian of the High Court of Uttarakhand to take notice of this 
circular, while making any correspondence.  


10. Chairman, Uttarakhand Bar Council. 
11. Administrator General Office, Uttarakhand. 


12. The President, High Court Bar Association, Uttarakhand with a request 
to widely circulate the same for information to the Members of Bar.  


13. The Assistant Registrar (IT) High Court of Uttarakhand for conversion 


into digital form.  
.  


 
             Sd/- 


Assistant Registrar 


      Admin.B 








 


IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Criminal Miscellaneous Application No.801 of 2023 


 
 


Usha Rani and another                           …....Applicants 
Vs. 


 
State of Uttarakhand & another 
        …..Respondents 
 
Present:  
 Mr. Girish Chandra Lakhchaura, Advocate, for the applicants.  
 Mr. Pratiroop Pandey, A.G.A. for the State of Uttarakhand. 
 


Hon’ble Sharad Kumar Sharma, J (Oral) 
 


  The present applicants are facing trial of the Criminal 


Case No.5148 of 2022, “State Vs. Usha and others”, wherein, they 


have been summoned by the court of Additional Chief Judicial 


Magistrate, Kashipur, District Udham Singh Nagar, to be tried for the 


offences under sections 186, 332, 353, 427, 504 and 506 of IPC, 


which stood registered against them, as a consequence of the 


culmination of the investigation into the set of allegations leveled in 


the FIR No.364 of 2022, dated 25.06.2022. 


 


2.  The argument of the learned counsel for the applicants is 


that the entire story as narrated in the FIR cannot be believed with, 


because it was nothing but a tussle of powers between the applicant, 


who is the wife of an army man and amongst the police force, who 


had gone to the applicants’ house to serve the notice under section 41 


(ka), in pursuance to the earlier FIR No.245 of 2022, which was 


registered under sections 323, 452, 504, 506 of IPC and section 3 (1) 


(r) of the SC and ST Act. 


 


3.  Learned counsel for the applicants has submitted, that the 


entire set of allegation, which has been leveled against the present 


applicants in the FIR, is not sustainable because no such incident had 


actually chanced. Rather, the atrocities were exercised by the police 


personnel, and none of the allegations pertaining to the indecent act on 


the part of the applicants could be said to have been made out from 


the apparent reading of the FIR. In fact, the attempt, which has been 


made by the applicants, to substantiate that none of the offences as 
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complained of in the FIR, is not made out against the applicants. He 


has attempted to draw the attention of this Court to the various 


photographs, which were placed on record, to show, that rather the 


atrocities were exercised against her by the police personnel, and not 


by the present applicants. 


 


4.  At this stage, it could not be safe to venture into making 


any observation, as to who could be attributed with the allegation of 


commission of the offence, which has been complained of in the FIR, 


and particularly, in the context of the chargesheet, which has been 


submitted by the Investigating Officer, after examining as many as 12 


witnesses, including the documents, which have been placed before it 


and the CD, observing thereof that prima facie the offence as leveled 


against the present applicants in pursuance to the FIR No.364, dated 


25.06.2022, is made out against the present applicants, based on 


which, the cognizance has been taken. 


 


5.  In fact, the learned counsel for the applicants has 


submitted that institution of the present FIR at the behest of the police 


officials is a malicious proceedings itself because none of the 


documents which have been filed in support of his case, in C482 


application, could be said to make out an offence against the present 


applicants. Rather, to the contrary, it has been argued that the 


applicants were manhandled by the police personnel, who have gone 


to serve the notice under section 41 of the CrPC. 


 


6.  The entire argument of the learned counsel for the 


applicants, in fact, is an attempt made by the applicants to invoke the 


jurisdiction under section 482 of CrPC, to venture into the evidence 


and to appreciate the same in order to establish and appreciate the 


argument extended by the applicants, and the set of allegations leveled 


in the FIR. In fact, this Court is of the view, that the C482 application 


is limited in the exercise of its jurisdiction, because it has been the 


consistent view expressed by the Hon’ble Apex Court in the judgment 


as reported in AIR 2022 Supreme Court 41, “State of Odisha Vs. 


Pratima Mohanty Etc.”, wherein, in paragraph no.6 of the judgment, 


the Hon’ble Apex Court has observed that in the exercise of 
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jurisdiction by the High Court under section 482 of CrPC, for 


quashing of the criminal proceedings, the High Court is not supposed 


to venture to appreciate and enter into the merits of the allegations and 


to conduct a mini trial by weighing the evidence in detail, which is not 


the scope and permissible by the High Court in the exercise of the 


power under section 482 jurisdiction. The relevant paragraph no.6, is 


extracted hereunder:- 


 


 “6. At the outset, it is required to be noted that by the 
impugned judgment and order the High Court in 
exercise of its powers under Section 482 Cr.P.C. has 
quashed the criminal proceedings for the offences 
under Section 13(2) read with Section 13(1)(d) of the 
Act and Section 420 read with Section 120B IPC. 
From the impugned judgment and order passed by 
the High Court, it appears that the High Court has 
entered into the merits of the allegations and has 
conducted the minitrial by weighing the evidence in 
detail which, as such, as observed and held by this 
Court in a catena of decisions is wholly 
impermissible. As held by this Court in the case of 
State of Haryana And Ors. vs Ch. Bhajan Lal And Ors., 
AIR 1992 SC 604, the powers under Section 482 
Cr.P.C. could be exercised either to prevent an abuse of 
process of any court and/or otherwise to secure the 
ends of justice. In the said decision this Court had 
carved out the exceptions to the general rule that 
normally in exercise of powers under Section 482 
Cr.P.C. the criminal proceedings/FIR should not be 
quashed. Exceptions to the above general rule are 
carved out in para 102 in Bhajan Lal (supra) which 
reads as under: 


"102. In the backdrop of the interpretation of 
the various relevant provisions of the Code 
under Chapter XIV and of the principles of 
law enunciated by this Court in a series of 
decisions relating to the exercise of the 
extraordinary power under Article 226 or 
the inherent powers under Section 482 of the 
Code which we have extracted and 
reproduced above, we give the following 
categories of cases by way of illustration 
wherein such power could be exercised 
either to prevent abuse of the process of any 
court or otherwise to secure the ends of 
justice, though it may not be possible to lay 
down any precise, clearly defined and 
sufficiently channelized and inflexible 
guidelines or rigid formulae and to give an 
exhaustive list of myriad kinds of cases 
wherein such power should be exercised. 
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(1) Where the allegations made in the first 
information report or the complaint, even if 
they are taken at their face value and 
accepted in their entirety do not prima facie 
constitute any offence or make out a case 
against the accused. 


(2) Where the allegations in the first 
information report and other materials, if 
any, accompanying the FIR do not disclose 
a cognizable offence, justifying an 
investigation by police officers under 
Section 156(1) of the Code except under an 
order of a Magistrate within the purview of 
Section 155(2) of the Code. 


(3) Where the uncontroverted allegations 
made in the FIR or complaint and the 
evidence collected in support of the same do 
not disclose the commission of any offence 
and make out a case against the accused. 


(4) Where, the allegations in the FIR do not 
constitute a cognizable offence but 
constitute only a noncognizable 42 PART E 
offence, no investigation is permitted by a 
police officer without an order of a 
Magistrate as contemplated under Section 
155(2) of the Code. 


(5) Where the allegations made in the FIR or 
complaint are so absurd and inherently 
improbable on the basis of which no prudent 
person can ever reach a just conclusion that 
there is sufficient ground for proceeding 
against the accused. 


(6) Where there is an express legal bar 
engrafted in any of the provisions of the 
Code or the concerned Act (under which a 
criminal proceeding is instituted) to the 
institution and continuance of the 
proceedings and/or where there is a specific 
provision in the Code or the concerned Act, 
providing efficacious redress for the 
grievance of the aggrieved party. 


(7) Where a criminal proceeding is 
manifestly attended with mala fide and/or 
where the proceeding is maliciously 
instituted with an ulterior motive for 
wreaking vengeance on the accused and 
with a view to spite him due to private and 
personal grudge." 


 


7.  In the said paragraph, the Hon’ble Apex Court has also 


taken into consideration the implications flowing from the judgment 
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of State of Haryana vs. Bhajanlal and others”, as reported in AIR 


1992 Supreme Court 604.  


 


8.  It’s not even that. Recently, a judgment was rendered by 


the Hon’ble Apex Court on 10.04.2023 in the matters of “Central 


Bureau of Investigation Vs. Aryan Singh Etc.” in Criminal Appeal 


Nos.1025-1026 of 2023. The Hon’ble Apex Court, in its paragraph 


no.4, has yet again made an observation, that it is becoming a very 


common feature that the High Courts, while exercising their 


jurisdiction under Section 482 of CrPC and Article 226 of the 


Constitution of India, are entering into the merits of the matter, and 


are appreciating the evidence for the purposes of exercising the 


aforesaid jurisdiction, and quashing the proceedings.  


 


9.  The Hon’ble Apex Court has observed that even if there 


is an argument of malicious proceeding, that, too that would be an 


aspect, which could be arrived at only after the appreciation of the 


evidence and not merely on the basis of the argument extended by the 


learned counsel for the applicants, because a malicious act will always 


entail a consideration of the evidence in the given set of circumstances 


in the case, which is argued before the Court. 


  


10.  Hence, the Court has observed that merely on the 


grounds of the argument that it is a malicious proceeding, the court is 


not suppose to conduct a mini trial to appreciate an evidence and then 


arrive at a conclusion of its own. This is what has been observed in 


paragraph no.4, 10 and 11, of the Hon’ble Apex Court judgment, 


which is extracted hereunder:- 


 


“4.It is submitted that thereafter both the 
accused Aryan Singh and Gautam Cheema 
filed discharge applications before the learned 
Trial Court, which came to be dismissed on 
merits. It is submitted that thereafter by the 
impugned judgment and order, in exercise 
of the powers under Section 482 Cr.P.C., the 
High Court has quashed the entire criminal 
proceedings, as if, the High Court was 
conducting a mini trial.” 
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10. From the impugned common judgment and 
order passed by the High Court, it appears that 
the High Court has dealt with the proceedings 
before it, as if, the High Court was conducting 
a mini trial and/or the High Court was 
considering the applications against the 
judgment and order passed by the learned Trial 
Court on conclusion of trial. As per the 
cardinal principle of law, at the stage 
of discharge and/or quashing of the criminal 
proceedings, while exercising the powers 
under Section 482 Cr.P.C., the Court is not 
required to conduct the mini trial. The High 
Court in the common impugned judgment and 
order has observed that the charges against the 
accused are not proved. This is not the stage 
where the prosecution / investigating agency 
is/are required to prove the charges. The 
charges are required to be proved during the 
trial on the basis of the evidence led by the 
prosecution / investigating agency. Therefore, 
the High Court has materially erred in going in 
detail in the allegations and the material 
collected during the course of the investigation 
against the accused, at this stage. At the stage 
of discharge and/or while exercising the 
powers under Section 482 Cr.P.C., the Court 
has a very limited jurisdiction and is required 
to consider “whether any sufficient material is 
available to proceed further against the accused 
for which the accused is required to be tried or 
not”. 
 
11. One another reason pointed by the High 
Court is that the initiation of the criminal 
proceedings / proceedings is malicious. At this 
stage, it is required to be noted that the 
investigation was handed over to the CBI 
pursuant to the directions issued by the High 
Court. That thereafter, on conclusion of the 
investigation, the accused persons have been 
chargesheeted. Therefore, the High Court has 
erred in observing at this stage that the 
initiation of the criminal proceedings / 
proceedings is malicious. Whether the criminal 
proceedings was/were malicious or not, is not 
required to be considered at this stage. The 
same is required to be considered at the 
conclusion of the trial. In any case, at this 
stage, what is required to be considered is a 
prima facie case and the material collected 
during the course of the investigation, which 
warranted the accused to be tried.” 
 
 


11.  In fact, the learned counsel for the applicants, while 


arguing the C482 application, has attempted to concentrate his 


 



https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/
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argument to invoke the jurisdiction under section 482 of CrPC, on the 


basis of the appreciation of the evidence, which he has been placed on 


record in C482 application, in order to substantiate his argument that 


none of the offences for which the cognizance has been taken by an 


order dated 10.11.2022, could be made out against the present 


applicants. 


 


12.  As already observed, this Court is of the view that this 


may not be a scope under section 482 of CrPC to appreciate an 


evidence and then to arrive at a conclusion as to whether, at all, there 


is any sanctity in the set of allegations leveled in the FIR, which stood 


affirmed by the submission of the chargesheet and ultimately by 


issuance of summoning order. 


 


13.  All the contentions with regards to the defence as argued 


by the learned counsel for the applicants are yet open to be argued 


before the learned Trial Court, which could be the best authority to 


appreciate evidence, and then to arrive at a conclusion. Hence, so far 


as the ambit of the exercise of the powers under section 482 of CrPC, 


is concerned, in the given set of the circumstances, the present case is 


not fit for availing the same. Hence, the C482 application lacks merit, 


and the same is accordingly dismissed.  


       


       (Sharad Kumar Sharma, J.) 
                                                                       28.04.2023 


NR/ 


 








HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


C482 Application No. 1240 of 2018 
 
 


Balraj Sarna      …  Applicant 
 


Vs. 
State of Uttarakhand  
and Another          …  Respondents 


And 
 


C482 Application No. 1241 of 2018 
 


Balraj Sarna      …  Applicant 
 


Vs. 
State of Uttarakhand  
and Another          …  Respondents 
 
 
Advocate: Mr. Milind Raj, Advocate, for the applicant.  
 Mr. Amit Bhatt, Deputy Advocate General, for the State. 
 
Hon’ble Sharad Kumar Sharma, J. 
 


 These two C482 Applications arise out of the 


proceedings under Section 138 of the Negotiable 


Instruments Act. While granting the interim order, the 


coordinate Bench of this Court has issued notice to 


respondent No. 2, and there is an office report dated 


10.05.2022 and 03.11.2022, that respondent No. 2 has 


been served with the notices. In that eventuality, 


respondent No. 2 would be deemed to have been 


served. Hence, the matter is being proceeded to be 


heard ex parte against respondent No. 2. 


 


2. These two C482 Applications, which will be 


governed by the common question of law and facts as 


involved consideration, hence are being decided by this 


common judgment.  
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3. In C482 Application No. 1240 of 2018, the 


applicant has put a challenge to the summoning order 


dated 15.02.2015, which was passed by the Court of 


Special Judge/Magistrate, Kashipur, District Udham 


Singh Nagar in Criminal Complaint Case No. 2950 of 


2013, M/s Prolific Papers Pvt. Ltd. Vs. Inderjeet Mehta 


and others. In the complaint proceeding, which was 


thus initiated under Section 138 of N.I. Act, by filing a 


complaint on 21.10.2013, in fact, it was the Directors 


who were impleaded as a party by name, but, 


however, the company itself i.e. M/s Crown Paper 


Distributors was not made as a party to the 


proceedings under Section 138 of N.I. Act. Hence, the 


learned counsel for the applicant submits that the 


summoning order, as issued on 15.02.2014 would be 


bad in the eyes of law, for the reason being, that the 


same would be in violation of the provisions contained 


under Section 141 of the N.I. Act. 


 


4. In the connected C482 Application No. 1241 of 


2018, it’s a complaint proceeding No. 2951 of 2013, 


M/s Prolific Papers Pvt. Ltd. Vs. Inderjeet Mehta and 


others, which was instituted by the complainant on 


21.10.2013 being a complaint proceeding under 


Section 138 of N.I. Act, alleging thereof that the 


negotiable instrument, which has been issued by the 


company of which the present applicant was a Director, 


has been dishonored by the bank and hence 138 


proceedings have been drawn, on which the 


summoning order has been issued on 15.12.2014. This 
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order too has been contested by the learned counsel 


for the applicant on the ground that the same happens 


to be in violation of Section 141 of the N.I. Act. 


 


5. Factually, it is contended by the learned counsel 


for the applicant in the C482 Application, that the 


complainant company i.e. M/s Prolific Papers Pvt. Ltd. 


was in a business transaction with the company named 


as M/s Crown Paper Distributors of which the present 


applicant contends that he was the partner of the said 


firm.  


 


6. The complainant has submitted that owing to 


certain business transactions pertaining to the sale of 


papers, made by the complaint’s company, certain 


cheques were issued by M/s Crown Paper Distributors, 


which were, on its submission of the same for being 


encashed, the same were dishonored and ultimately 


upon it’s dishonor, the notices were issued and when 


the same was not responded back, the complaint 


proceedings were drawn against the present applicant. 


 


7. It is contended by the applicant that the cheques 


which have been referred to in para 6 of the C482 


Application were the cheques, which were issued by 


the Director of M/s Crown Paper Distributors in the 


name of the complainant and the dishonor of the 


cheques, due to insufficient funds, if at all if the 


proceedings under Section 138 of N.I. Act was to be 


drawn, it could have been drawn only after compliance 
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with the provisions contained under Section 141 of N.I. 


Act. 


 


8. The provisions contained under Section 141 of the 


N.I. Act provides that the person committing an 


offence under Section 138 of N.I. Act, if it is a 


company, every person, who at the time when the 


offence was committed by the incharge of the affairs of 


the company for the conduct of business of the 


company has had to be held to be guilty for the offence 


and shall be liable to be proceeded against to it and 


punished accordingly.  


 


9. But, however, the two provisos contained to 


Section 141 held that in those eventualities where the 


directors or the persons who were in helm of affairs of 


the defaulted company, they too, if at all they are 


found to have been involved in the commission of 


offence under Section 138 of N.I. Act, then in view of 


the explanation given under Section 141, the company 


is required to be made as a party to the proceedings 


under Section 138 of N.I. Act. In fact, if the provisions 


contained under Section 141 is taken into 


consideration, it clearly stipulates that when a person 


against whom, the proceedings under Section 138 is 


drawn is a representative of the committee which has 


committed a breach and a default in remittance of the 


amount payable under a cheque and the same has 


been defaulted due to insufficiency of fund in the 


company’s account, the individual directors in 


personnel capacity cannot be held to be liable but in 
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those proceedings under Section 138, the company 


would be deemed to be liable for the offence under 


Section 138 and hence, on a simpliciter reading of the 


provisions under Section 141 of N.I. Act, since the 


perceptible provisions under Section 141 provides that 


the functionaries and the company would be liable to 


pay, in that eventuality, because of the deeming fiction 


the company itself, is required to be made as party to 


the complaint proceedings.  


 


10. The aforesaid principle has been laid down by the 


Hon’ble Apex Court in a judgment reported in 2012 


(5) SCC 661, Aneeta Hada vs M/S Godfather 


Travels & Tours. In the said judgment, it has been 


observed that when the company is the principal 


offender under Section 138 of N.I. Act, the remaining 


persons who were made as an offender by virtue of a 


legal fiction created by the legislature, will not suffice 


the purpose to draw the proceedings under Section 138 


of the Act, and hence the actual offender i.e. the 


company has had to be made as a party to the 


proceedings under Section 138 of N.I. Act. 


 


11. The aforesaid principle about the necessity of 


company being made as a party has been interpreted, 


as to what would the term “ever person”, referred to 


under Section 141 would mean, in the light of the 


explanation given to sub Section (2) of Section 141. In 


fact, here the “every person” under Section 141 would 


denote the company who is the principal offender and 


was liable to pay amount on whom the criminal liability 
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was to be fastened. The director in the individual 


capacity will not be exclusively responsible to meet the 


liability for an offence under Section 138 of the N.I. 


Act. 


 


12. When the notices are issued by the complainant 


on account of the dishonor of cheque, which has been 


issued by the Director of the company, the same would 


be in the capacity of the office which was held by the 


person and not by an individual personnel capacity. In 


that eventuality, in the judgment of 2000 (99) 


CompCas 130 HP 2000 Amit J Bhalla Vs. Rajneesh 


Aggarwal, the Hon’ble High Court of Himachal Pradesh 


has held that even if the Director of the company has 


issued a cheque in his individual capacity, he may not 


be held to be a person individually responsible for any 


offence under Section 138 of N.I. Act, if ultimately it is 


found that the account of the company was not having 


sufficient fund and in that eventuality, the company 


who had actually committed the offence is to be 


proceeded with and not the individual director, who has 


represented the cause of the company. 


 


13. In view of the aforesaid principles that since in the 


present C482 Application, the complaint itself which 


has been instituted by M/s Prolific Papers Pvt. Ltd. has 


named three accused persons as to be the directors of 


M/s Crown Paper Distributors, but the company itself 


since was not made as a party to the proceedings 


under Section 138, the entire proceedings would be 


vitiated in the light of the ratio laid down by the 
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Hon’ble Apex Court in the matters of Aneeta Hada 


(supra) and on the basis of the said anomaly, the 


proceedings under Section 138 of the N.I. Act, would 


be bad. 


 


14. Owing to the aforesaid reasons, the C482 


Application is allowed. As a result thereto, the Criminal 


Complaint Case No. 2950 of 2013, M/s Prolific Papers 


Pvt. Ltd. Vs. Inderjeet Mehta and others and Criminal 


Complaint Case No. 2951 of 2013, M/s Prolific Papers 


Pvt. Ltd. Vs. Inderjeet Mehta and others, would hereby 


stand quashed. 


 


(Sharad Kumar Sharma, J.) 
      10.04.2023 


Mahinder/ 


   








 


IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Criminal Miscellaneous Application No.553 of 2023 


 
 


Yogesh Shaily and others                           …....Applicants 
Vs. 


 
State of Uttarakhand & others 
        …..Respondents 
 
Present:  
 Mr. Sharang Dhulia, Advocate, for the applicants.  
 Mr. Atul Kumar Shah, Deputy Advocate General, with Mrs. Mamta Joshi, Brief   
 Holder, for the State of Uttarakhand/1 and 2.   
 


Hon’ble Sharad Kumar Sharma, J (Oral) 
 


  The challenge given by the present applicants in this 


C482 application is to the cognizance order dated 21.01.2023, as it 


was passed by the court of Additional Chief Judicial Magistrate, 


Kashipur, District Udham Singh Nagar in a Criminal Case No.179 of 


2023, “State Vs. Yogesh Shaily and others”, whereby, they have been 


summoned to be tried for the offences under section 384 and 506 of 


IPC, which was registered against them at Police Station Kashipur, 


District Udham Singh Nagar, by way of an FIR No.369, dated 


29.06.2022. As a consequence to the issuance of the summoning 


order, the present C482 application has been filed on the ground that 


no offence under section 384 of IPC is made out as against the present 


applicants, and as such, continuance of the aforesaid criminal 


proceedings would be nothing, but an abuse of the process. 


 


2.  In relation, thereto, the learned counsel for the applicants 


had argued the matter in the context of the definition of extortion as 


provided under section 383 of IPC, which is extracted hereunder:- 


 


“383. Extortion.- whoever intentionally puts any 
person in fear of any injury to that person, or to any 
other, and thereby dishonestly induces the person so 
put in fear to deliver to any person any property, or 
valuable security or anything signed or sealed which 
may be converted into a valuable security, commits 
'extortion'.”  
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3.   What he intends to argue is that if the definition of 


extortion, which is extracted above, is taken into consideration, the 


basic element to constitute an offence of extortion is that there has had 


to be an actual delivery of the valuables or the money in order to 


constitute an offence of extortion. Merely the creation of the fear of an 


injury will itself not constitute as to be an offence under section 384 


of IPC, which could be made punishable for the sentence 


contemplated, therein, for an extortion under section 384 of IPC. 


 


4.  In support of his contention, the learned counsel for the 


applicants has initially referred to a judgment rendered by the Hon’ble 


Apex Court as reported in 2014 (15) SCC 357, “Isaac Isanga 


Musumba and others Vs. State of Maharashtra and others”. 


Particularly, he has made a reference to the contents of paragraph 3 of 


the said judgment, which is extracted hereunder:- 
“3. We have read the FIR which has been annexed 
to the writ petition as Annexure P-7 and we find 
therefrom that the complainants have alleged that 
the accused persons have shown copies of 
international warrants issued against the 
complainants by the Ugandan Court and letters 
written by Uganda Ministry of Justice & 
Constitutional Affairs and the accused have 
threatened to extort 20 million dollars (equivalent 
to 110 crores). In the complaint, there is no 
mention whatsoever that pursuant to the demands 
made by the accused, any amount was delivered to 
the accused by the complainants. If that be so, we 
fail to see as to how an offence of extortion as 
defined in Section 383, IPC is made out. Section 
383, IPC states that:  


 


5.  If the said case is taken into consideration, an attempt 


which has been made by the learned counsel for the applicants is that 


as per the observations made by the Hon’ble Apex Court, in the 


context of the said judgment, there is no mention that in pursuance to 


the demand made by the accused person, therein, any actual amount 


was delivered to the accused by the complainant herein, and thereof, it 


has been observed by the Hon’ble Apex Court that no offence under 


section 383 of IPC could said to be made out to attract section 384 of 


IPC, because it was observed by the Hon’ble Apex Court that until 


and unless the property or valuable is delivered to an accused person 
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in pursuance to the threat, no offence of extortion is made out against 


the applicant, therein. 


 


6.  Learned counsel for the applicants has made reference to 


yet another judgment rendered by the High Court of Chhattisgarh in 


WPCR No.133 of 2017, “Shatrughan Singh Sahu Vs. State of 


Chhattisgarh and others” and here, the learned counsel for the 


applicants has referred to paragraph no.15, of the said judgment, 


wherein, he has submitted that almost a similar reasoning has been 


given by the High Court of Chhattisgarh with regards to as to what 


would be the element necessary to constitute an offence of extortion 


as defined under section 383 of IPC to make it punishable under 


section 384 of the IPC. Paragraph no.15, of the said judgment, is 


extracted hereunder:- 


“15. Learned counsel for the petitioner would 
submit that from perusal of the FIR it is nowhere 
reflected that on extortion made by the 
petitioner, complainant/respondent No. 5 has 
delivered any valuable property to the petitioner, 
as such, he has not committed offence under 
Section 384 of IPC. Even from perusal of the 
final report, it is clear that the documents 
submitted by the investigating agency regarding 
statements of the witnesses, none of the 
witnesses has stated that on extortion made by 
the petitioner by demanding Rs.25,00,000/- from 
respondent No.5. The respondent No.5 has given 
Rs. 25,00,000/- to the petitioner, as such, there is 
no ingredient of offence under Section 384 of 
IPC is made out.” 


    


7.  What he submits is that in paragraph no.15, of the said 


judgment, there has had to be an actual disbursement or handing over 


of the money or a valuable, under the fear of the extortion created by 


an accused person in order to commit an offence under section 384 of 


IPC, and since the said element is not present in the instant case, the 


applicants have been wrongly summoned to be tried for the offences 


under section 384 and 506 of IPC. 


 


8.  With due reverence at my command, I am in respectful 


disagreement with the judgment rendered by the High Court of 
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Chhattisgarh, in the context, of the observations made in paragraph 


no.15, which has been extracted above. There are two reasons for it :- 


(i) That before the High Court of Chhattisgarh, the 


issue which was under consideration was that a 


challenge was given, therein, to the FIR against the 


petitioner, which was registered against him, for an 


offence under section 384 and 388 of IPC by preferring 


a writ petition.  


 


(ii) The parameters requiring to determine the 


challenge given to the summoning order or the 


chargesheet under section 482 CrPC, are in much 


contradiction to that when the challenge is given to the 


FIR under the writ jurisdiction under Article 226 of the 


Constitution of India, as the parameters of its 


consideration take a vital change, and the same 


yardstick or the parameters cannot be adopted in the 


exercise of 482 of CrPC jurisdiction, which is 


circumscribed within itself, which could be exercised 


by the High Court while exercising its inherent 


jurisdiction, when there is an abuse of the process. 


 


9.  Apart from it, the reason given in the paragraph no.15, 


which has been relied on by the learned counsel for the applicants 


reiterating his argument, that for the purposes of constituting of an 


offence under section 384 of IPC, there has had to be an actual 


delivery of the money or the valuable property, which was not 


apparent in the said case, therein. The Hon’ble Apex Court has 


observed that it will not be constituting to be an offence under section 


384 of IPC, and the FIR, was accordingly quashed.  


 


10.  This Court with all humility at its command, is altogether 


having a different view than what has been laid down by the aforesaid 


two judgments, and reason for it, behind it is (1) that on the perusal of 


the FIR, the present applicants are shown to have a criminal history 


of engaging themselves in extortion of the money, and which has been 


referred to in the FIR, which though may not be relevant, at this stage, 
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and to be remarked at by this Court in considering the 482 application, 


but quite obviously, when the court is exercising its inherent power 


under section 482 of CrPC, it has had to be conscious about the 


conduct of the applicants and the bend of mind with regards to the 


recurring engagement of the applicants in commission of the offence, 


which has been complained of in the FIR, and the commission of the 


offence as narrated, therein, cannot be ruled out.  


 


11.  But so far as the ratio laid down by the Hon’ble Apex 


Court and by the judgment of the High Court of Chattissgarh are 


concerned, this Court is of the view that the definition of extortion as 


given, therein, the use of word “to” in between “the injury to a 


person or to any other person to dishonestly induce a person to 


deliver any person of his valuable security”. 


 


12.  The definition of extortion, as provided under section 383 


of IPC has already been extracted above in relation to which the penal 


provision has been provided under section 384 of IPC. The argument, 


which has been extended by the learned Counsel for the applicants has 


to be looked into from yet an another prospective that, when extortion 


in itself, if the said provision if it is read as a whole, it cannot be 


splitted into two parts for its interpretation for the purposes of holding 


of commission of the offences of extortion, that it would be only in an 


event when only there is an ultimate delivery of property or the 


valuable security. The delivery of valuable security is, as a 


consequence which ultimately gives the offence its final shape, 


otherwise to reach to that stage of forcing a person to deliver a 


property or the valuable security, the first step, which is provided 


under section 383 of IPC, is that it is an intentional act of an 


individual to create a fear to a person or with a clear cut intention for 


extracting property or a valuable security, hence it’s the first stage or a 


step in addition to the final offence to commit an offence, hence they 


would not be read separately.  


 


13.  Hence, this Court is of the view, that in order to commit 


an offence of extortion, the stage of creation of fear provided under 


section 383 of IPC, would be rather a first stage and that would be 
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inclusive within as to be a part of an offence under section 383 of IPC, 


because in the absence of there being an intentional prior fear created 


by the accused person, and particularly, the fear of an injury, there 


cannot be a subsequent following act of forcing a person to deliver a 


property or a valuable security. 


 


14.  This Court is of the view that when creation of a fear is a 


part of an act necessity to give a shape of an extortion as a complete 


offence on an ultimate demand for a delivery of the property or a 


valuable security, the fear in itself would be sufficient enough to 


constitute as to be part of an offence of extortion, and it cannot be said 


that, until and unless, an ultimate delivery of the property or a 


valuable is made, it is then only, the extortion would be said to have 


been committed, is not acceptable and not logical too. 


 


15.  There is another reason for this Court, that, if a person 


who with an intention to create a fear of injury and he had in it's 


conjoint intention of forcing a person to deliver a valuable security or 


a property, if for some any reason the person is unable to reach up to 


the final stage of the commission of the offence of delivery of 


property or a valuable security and ends to stage of creation of 


intentional fear, that in itself will not lead to an inference, that a 


person was not engaged in the commission of the offence of extortion, 


as the first step of the commission of the offence of extortion, has 


already been ventured into with a clever intention by the accused 


person, and if somehow or for any undisclosed reason, accused is 


disrupted to reach up to its ultimate stage of delivery of the property, 


still then too the first step taken for commission of the offences of 


extortion would itself amount to be an extortion in itself. 


 


16.   The argument extended by the learned counsel for the 


applicants, that creation of a fear or dishonestly inducing a person 


under the fear to deliver a property, in itself will not be an offence. 


This court is not accepting this argument for the reason being that, 


under the IPC section 503, it independently provides for, as to what 


would be an act of criminal intimidation, which too, is inclusive of an 


act of creation of a threat to cause an injury to a person. The use of the 
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word “threat or fear” to cause an injury to a person, as contemplated 


under section 503 of IPC, when the law has distinctly and 


independently defined the “criminal intimidation” under section 503 


of IPC, that cannot be taken as to be a substitute to exclude the act of 


fear or inducement, as it has been referred to under section 384 of 


IPC, to oust a person to be engaged in the commission of an offence 


of extortion, as defined under section 383 of IPC, because had that 


been the purpose of legislature, then there was no necessity for the 


Legislature to have independently included an act of “fear” or 


“intentional inducement” of a person to commit an offence of 


extortion, as provided under section 383 of IPC. 


 


17.  For the reasons above, the provision contained under 


section 383 of IPC, will have to be compositely read and cannot be 


splitted in its interpretation, and that would mean that a fear, which 


has been given under section 383 of IPC, is independent and exclusive 


of the fear, as contemplated under section 503 of the IPC.  


 


18.  Hence, when a provision contemplates of creation of the 


fear or the inducement for dishonestly delivering of the property, the  


use of fear therein, is an intentional act which is committed by an 


accused person in relation to an extraction of the valuable security 


under section 383 of IPC, and thus the fear as provided under section 


383 of IPC, will not be read in parlance to the fear or inducement, as 


contemplated under section 503 of IPC, and thus on the composite 


reading of section 383 of IPC, it relates to the fear or the injury or 


dishonestly creating a fear, with an intention when it constitutes to be 


having a consequential impact of the delivery of the property or a 


valuable. Then in that eventuality, if the first stage of commission of 


the offence of creation of a fear or whereby dishonestly inducing a 


person with a clever intention to extort a property or a valuable 


security, the first stage of creation of a fear itself would also fall to be 


as a part of an act of extortion under section 383 of IPC, particularly 


when, it intends to deliver a property or a valuable security. 


 


19.  Hence for the aforesaid reason also, the argument as 


extended by the learned counsel for the applicants, that the act of 
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extortion will only be completed when there is an actual delivery of 


the property of a valuable security is not acceptable by this Court, for 


the aforesaid reason as mentioned above. 


 


20.  This Court is of the view, that its only when any 


individual has a clear cut pre-intention and puts a person in the fear of 


an injury would in itself be an act of the extortion, because the 


intention to commit an offence is to create a fear, is for the purposes 


to dishonestly induce a person to deliver a property or the valuable 


security for the purposes of commission of an offence under section 


384 of IPC. The word used “to”, therein between, it will have to be 


read conjointly to constitute an offence under section 384 of IPC, 


because creation of fear would be a positive intentional step taken 


forward by the applicants in order to force upon the person to extort 


money or any valuable security as contemplated, therein, in order to 


commit an offence, which would be punishable under section 384 of 


IPC. 


 


21.  Even if the illustration, which has been given, therein, 


under section 383 of IPC, are taken into consideration, though the 


same has been argued to the contrary by the learned counsel for the 


applicants, that a defamatory label by Z to S to give his money, that in 


itself will not constitute to be an offence under section 383 of IPC. He 


thus induces Z to give him money, the offence would only be 


constituted, when A has committed an offence of actual delivery of 


the valuable property. 


 


22.  This Court takes a different view altogether, that until 


and unless there is a prior creation of a fear, which part of an offence 


of extortion under section 383 IPC, and which is a step forward for the 


purposes of meeting of the objective to bring an offence under section 


383 of IPC, the creation of the fear in itself, would be a step to extort 


money from a person, who is being put to fear to deliver a valuable 


property or any security as contemplated under section 383 of IPC. 


 


23.  Exclusively delivery of the money may not be an isolated 


ground to be argued, that until and unless the money is delivered, it is 
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not an extortion, the extortion in its literal sense means to create a 


pressure or psychological pressure on an individual, to do an act under 


a threat of fear to deliver the valuables, as contemplated under section 


383 of IPC. In the absence of there being any fear, there cannot be any 


extortion, as such. Fear is a condition precedent prior to extortion, 


hence the creation of fear itself, would be an offence under section 


384 of IPC. 


 


24.  In that eventuality, this Court is of the view that for the 


purposes to bring an offence under an extortion as defined under 


section 383 of IPC, the pre condition, which is to be satisfied is that 


there has had to be a fear of injury and fear of the injury would be a 


continuance act of an ultimately delivery of the valuable security, and 


in the absence of either of the two elements to commit an offence 


under section 383 of IPC, there cannot be an extortion as defined 


under section 383 of IPC to be punishable under section 384 of IPC. 


 


25.  Hence, while not accepting the argument extended by the 


learned counsel for the applicants, this Court is not inclined to 


interfere in the C482 application. Hence, the same is accordingly 


dismissed.  


    


      (Sharad Kumar Sharma, J.) 
                                                                       25.04.2023 


NR/ 
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Hon’ble Sharad Kumar Sharma, J. (Oral) 
 


The present applicant, who is a named accused-person in 


the FIR No. 46 of 2020 dated 18.02.2020, as it was registered for 


his alleged involvement in commission of offence under Sections 


307, 323, 34, 504 and 506 of IPC, upon submission of the 


Charge-sheet by the Investigating Officer, being Charge-sheet 


No. 83 of 2020 dated 14.04.2020, the cognizance have been 


taken by the Court of learned Trial Court, being the Court of 


learned Additional Chief Judicial Magistrate, Haldwani, District 


Nainital, resulting into a registration of a Criminal Case No. 2815 


of 2020, “State Vs. Tarun Gupta and Others”, whereby, by virtue 


of one of the impugned order i.e. summoning order dated 


18.04.2020, the applicant has been summoned to be tried for the 


aforesaid offences. 


 


 


2. The tenacity of argument of the learned counsel for the 


applicant, while putting a challenge to the summoning order and 


the Charge-sheet are, from the following perspective as pleaded 


in the C-482 Application: 


 (i) He intended to call upon the High Court, in the 


exercise of its power under Section 482 of the Code 
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of Criminal Procedure to scrutinise the propriety of 


the medical report dated 07.02.2022, which is a 


piece of evidence. 


 (ii) He further attempted to call upon the High Court to 


examine the statements of the doctor, which had 


been recorded under Section 161 of the Code of 


Criminal Procedure, in order to establish, as to 


whether at all an offence under Section 307 of IPC 


is made out or not. 


 (iii) He further attempted to venture into the controversy 


from the perspective, that no sanctity could be 


attached to the FIR, for the reason being of the 


distance of the police station from the place of 


commission of offence; and lastly; 


 (iv) that the applicant is not carrying any criminal 


history. 


 


 


3. This Court is of the opinion, that apparently from 


pleadings too as raised in the aforesaid paragraphs, they are all 


exclusively factual aspects. The sanctity of them could only be 


established, when those issues are put to trial before the Trial 


Court, before whom the present applicant has been summoned. 


 


 


4. This has been, what the Hon’ble Apex Court has been 


consistently harping upon, that the jurisdiction under Section 482 


of the Code of Criminal Procedure, should not misutilized by the 


accused persons, under the garb of putting challenge to the 


summoning order or the Charge-sheet, as if to drawn opinion of 


the High Court regards to the propriety of the allegations levelled 


in the FIR, which had ultimately stood substantiated by the 
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Investigating Officer. High Court is not suppose to examine the 


propriety of FIR, Charge-sheet or summoning order by 


appreciating the evidence, which is not the scope, under Section 


482 of Cr.P.C. 


 


 


5. The Hon’ble Apex Court has consistently observed that 


the powers under Section 482 of the Code of Criminal Procedure, 


in fact, are not to act as a substitute to be ventured into, at an 


interlocutory stage, to circumvent the prescribed criminal 


procedure, by calling upon the Court to appreciate the evidence, 


which is not the scope under Section 482 of the Code. 


 


 


6.  This is what has been widely laid down by the Hon’ble 


Apex Court in the judgment as reported in (2008) 1 SCC 474, 


Hamida Vs. Rashid, that at an interlocutory stage, the Court has 


had to be cautious and not to interfere invariably in each and 


every case, until and unless, there is an apparent error of law, 


which has to be pointed out by pleadings, which could have 


vitiated the entire proceedings from the date of its inception. Its 


only in those exceptional cases, where the proceedings before the 


trial court are not sustainable under a provision of law, the 


jurisdiction under Section 482 of the Code, could be utilized, 


where ultimately proceedings with the trial by a Court without a 


jurisdiction, would rather be a miscarriage of justice, or an abuse 


of criminal procedure. Relevant paras are extracted here under:- 
 


“ 7. It is well-established principle that inherent power conferred on the 
High Courts under Section 482 CrPC has to be exercised sparingly with 
circumspection and in rare cases and that too to correct patent illegalities 
or when some miscarriage of justice is done. The content and scope of 
power under Section 482 CrPC were examined in considerable detail 
in Madhu Limaye v. State of Maharashtra AIR 1978 SC 47 and it was held 
as under : 



https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/646292/
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  "The following principles may be stated in relation to the exercise 
of the inherent power of the High Court –  


  (1) that the power is not to be resorted to if there is a specific provision 
in the Code for the redress of the grievance of the aggrieved party; 


  (2) that it should be exercised very sparingly to prevent abuse of process 
of any Court or otherwise to secure the ends of justice; 


  (3) that it should not be exercised as against the express bar of law 
engrafted in any other provision of the Code. 


 
 8. In State v. Navjot Sandhu (2003) 6 SCC 641 (para 29), after a 
review of large number of earlier decisions, it was held as under:  
    "29. … The inherent power is to be used only in cases where 


there is an abuse of the process of the Court or where interference is 
absolutely necessary for securing the ends of justice. The inherent power 
must be exercised very sparingly as cases which require interference would 
be few and far between. The most common case where inherent 
jurisdiction is generally exercised is where criminal proceedings are 
required to be quashed because they are initiated illegally, vexatiously or 
without jurisdiction. Most of the cases set out hereinabove fall in this 
category. It must be remembered that the inherent power is not to be 
resorted to if there is a specific provision in the Code or any other 
enactment for redress of the grievance of the aggrieved party. This power 
should not be exercised against an express bar of law engrafted in any 
other provision of the Criminal Procedure Code. This power cannot be 
exercised as against an express bar in some other enactment. 


 
 13. Before parting with the case, we feel constrained to observe 


that in spite of repeated pronouncements of this Court that inherent power 
under Section 482 CrPC should be exercised sparingly with 
circumspection in rare cases and that too when miscarriage of justice is 
done, the High Court entertained the petition under Section 482 CrPC, the 
ultimate result whereof was that the order of bail granted in favour of the 
accused for an offence under Sections 324, 352 and 506 IPC enured to 
their benefit even after the offence had been converted into one 
under Section 304 IPC and also subsequently when charge had been 
framed against them under Section 302 read with Section 34 IPC. The 
accused did not remain in custody even for a single day nor did they 
approach the Court of Chief Judicial Magistrate or Sessions Judge for 
being granted bail under Section 304 or 302 IPC, yet they got the privilege 
of bail under the aforesaid offences by virtue of the order passed by the 
High Court. The dockets of the High Courts are full and there is a long 
pendency of murder appeals in the High Court from which this case has 
arisen. Ends of justice would be better served if valuable time of the Court 
is spent in hearing those appeals rather than entertaining petitions 
under Section 482 CrPC at an interlocutory stage which are often filed 
with some oblique motive in order to circumvent the prescribed procedure, 
as is the case here, or to delay the trial which will enable the accused to 
win over the witnesses by money or muscle power or they may become 
disinterested in giving evidence, ultimately resulting in miscarriage of 
justice.”  


 
 


7. The Hon’ble Apex Court in the judgment reported in 


(2006) 7 SCC 296, Popular Muthiah vs. State, has observed 


that the C-482 Application’s inherent jurisdiction is not a 


substitutive forum available to the applicant to establish his 


innocence by calling upon the High Court to appreciate the 



https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1769219/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/724142/

https://indiankanoon.org/doc/1672685/

https://indiankanoon.org/doc/180217/

https://indiankanoon.org/doc/409589/

https://indiankanoon.org/doc/1560742/

https://indiankanoon.org/doc/37788/

https://indiankanoon.org/doc/409589/

https://indiankanoon.org/doc/1569253/

https://indiankanoon.org/doc/1679850/
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evidence and get a finding return by appreciation of evidence, 


which is not a scope under Section 482 of the Code. The relevant 


paras are extracted here under:- 


 “30. In respect of the incidental or supplemental power, evidently, the 
High Court can exercise its inherent jurisdiction irrespective of the nature 
of the proceedings. It is not trammelled by procedural restrictions in that: 
 (i) power can be exercised suo motu in the interest of justice. If such a power 
is not conceded, it may even lead to injustice to an accused. 
 (ii) Such a power can be exercised concurrently with the appellate or 
revisional jurisdiction and no formal application is required to be filed therefor. 
 (iii) It is, however, beyond any doubt that the power under Section 482 of 
the Code of Criminal Procedure is not unlimited. It can inter alia be exercised 
where the Code is silent, where the power of the court is not treated as 
exhaustive, or there is a specific provision in the Code; or the statute does not fall 
within the purview of the Code because it involves application of a special law. It 
acts ex debito justitiae. It can, thus, do real and substantial justice for which alone 
it exists.   


  32. The decisions of this Court emphasised the fact that there exists a 
distinction between two classes of cases, viz., (i) where application 
of Section 482 is specifically excluded, and (ii) where there is no specific 
provision but limitation of the power which is sought to be exercised has 
specifically been stated. 


 


  34. This Court furthermore laid down that the inherent power of the 
High Court can be invoked in respect of the matters covered by the 
provisions of the Code unless there is specific provision to redress the 
grievance of the aggrieved party. (See Madhu Limaye v. State of 
Maharashtra, (1977) 4 SCC 551 and Raj Kapoor v. State, (1980) 1 SCC 
43)  


 
  35. It is also not in dispute that the said power overrides other 


provisions of the Code but evidently cannot be exercised in 
violation/contravention of a statutory power created under any other 
enactment.” 


 


 


8. The Hon’ble Apex Court in yet another judgment as 


reported in AIR 2022 SC 41, State of Odisha Vs. Pratima 


Mohanty etc., in fact, has observed in its Para 6, 7, 8 and 9 that 


High Court is not supposed to enter into a merit of allegations, 


and conduct a mini trial by weighing the evidence, while 


exercising its powers under Section 482 of the Code, because it 


would be absolutely improper and would affect the trial itself and 


would rather be prejudicing the minds of the Court, who is 


supposed to conduct a trial, after appreciation of evidence. The 


above paras are extracted here under:- 



https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/646292/

https://indiankanoon.org/doc/646292/

https://indiankanoon.org/doc/646292/

https://indiankanoon.org/doc/1547506/

https://indiankanoon.org/doc/445276/
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 “6. At the outset, it is required to be noted that by the impugned 
judgment and order the High Court in exercise of its powers under Section 
482 Cr.P.C. has quashed the criminal proceedings for the offences 
under Section 13(2) read with Section 13(1)(d) of the Act and Section 420 
read with Section 120B IPC. From the impugned judgment and order 
passed by the High Court, it appears that the High Court has entered into 
the merits of the allegations and has conducted the mini trial by weighing 
the evidence in detail which, as such, as observed and held by this Court in 
a catena of decisions is wholly impermissible. As held by this Court in the 
case of State of Haryana And Ors. vs Ch. Bhajan Lal And Ors., AIR 1992 
SC 604, the powers under Section 482 Cr.P.C. could be exercised either to 
prevent an abuse of process of any court and/or otherwise to secure the 
ends of justice. In the said decision this Court had carved out the 
exceptions to the general rule that normally in exercise of powers 
under Section 482 Cr.P.C. the criminal proceedings/FIR should not be 
quashed. Exceptions to the above general rule are carved out in para 102 
in Bhajan Lal (supra) which reads as under: 


“102. In the backdrop of the interpretation of the various relevant 
provisions of the Code under Chapter XIV and of the principles of law 
enunciated by this Court in a series of decisions relating to the exercise of 
the extraordinary power under Article 226 or the inherent powers 
under Section 482 of the Code which we have extracted and reproduced 
above, we give the following categories of cases by way of illustration 
wherein such power could be exercised either to prevent abuse of the 
process of any court or otherwise to secure the ends of justice, though it 
may not be possible to lay down any precise, clearly defined and 
sufficiently channelized and inflexible guidelines or rigid formulae and to 
give an exhaustive list of myriad kinds of cases wherein such power should 
be exercised. 


(1) Where the allegations made in the first information report or the 
complaint, even if they are taken at their face value and accepted in their 
entirety do not prima facie constitute any offence or make out a case 
against the accused. 


(2) Where the allegations in the first information report and other 
materials, if any, accompanying the FIR do not disclose a cognizable 
offence, justifying an investigation by police officers under Section 
156(1) of the Code except under an order of a Magistrate within the 
purview of Section 155(2) of the Code. 


(3) Where the uncontroverted allegations made in the FIR or 
complaint and the evidence collected in support of the same do not 
disclose the commission of any offence and make out a case against the 
accused. 


(4) Where, the allegations in the FIR do not constitute a cognizable 
offence but constitute only a non-cognizable offence, no investigation is 
permitted by a police officer without an order of a Magistrate as 
contemplated under Section 155(2) of the Code. 


(5) Where the allegations made in the FIR or complaint are so absurd 
and inherently improbable on the basis of which no prudent person can 
ever reach a just conclusion that there is sufficient ground for proceeding 
against the accused. 


(6) Where there is an express legal bar engrafted in any of the 
provisions of the Code or the concerned Act (under which a criminal 
proceeding is instituted) to the institution and continuance of the 
proceedings and/or where there is a specific provision in the Code or the 
concerned Act, providing efficacious redress for the grievance of the 
aggrieved party. 


(7) Where a criminal proceeding is manifestly attended with mala fide 
and/or where the proceeding is maliciously instituted with an ulterior 
motive for wreaking vengeance on the accused and with a view to spite 
him due to private and personal grudge.”    


 6.1 Looking to the allegations in the present case against the 
respondents – accused and considering the fact that chargesheet has been 



https://indiankanoon.org/doc/1679850/
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https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1259316/

https://indiankanoon.org/doc/1101716/

https://indiankanoon.org/doc/1033637/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/445276/

https://indiankanoon.org/doc/1712542/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/51689/

https://indiankanoon.org/doc/51689/
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https://indiankanoon.org/doc/1518148/

https://indiankanoon.org/doc/1518148/

https://indiankanoon.org/doc/445276/
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filed by the Vigilance Cell after a thorough investigation, it cannot be said 
that the case falls within any of the exceptions as carved out by this Court 
in para 102 in the case of Bhajan Lal (supra). It cannot be said that the 
criminal proceedings initiated against the respondents – accused are an 
abuse of process of any court. On the contrary, the allegations are an 
instance of abuse of the powers with a mala fide intention and allotment of 
the plots to the family members by hatching a criminal conspiracy and to 
allot the plots to the family members at throw away price causing loss to 
the B.D.A. and the public exchequer. 
 6.2 It is trite that the power of quashing should be exercised sparingly 
and with circumspection and in rare cases. As per settled proposition of 
law while examining an FIR/complaint quashing of which is sought, the 
court cannot embark upon any enquiry as to the reliability or genuineness 
of allegations made in the FIR/complaint. Quashing of a complaint/FIR 
should be an exception rather than any ordinary rule. Normally the 
criminal proceedings should not be quashed in exercise of powers 
under Section 482 Cr.P.C. when after a thorough investigation the charge 
sheet has been filed. At the stage of discharge and/or considering the 
application under Section 482 Cr.P.C. the courts are not required to go 
into the merits of the allegations and/or evidence in detail as if conducing 
the minitrial. As held by this Court the powers under Section 482 Cr.P.C. 
is very wide, but conferment of wide power requires the court to be more 
cautious. It casts an onerous and more diligent duty on the Court. 
 6.3 In the present case the allegations were with respect to allotment 
of 10 plots which were required to be allotted under the discretionary 
quota. It is not in dispute that at the relevant time the respondents – 
accused were connected with the Department concerned with regard to 
allotment of the plots directly or indirectly. Accused No.4  Smt. Pratima 
Mohanty was serving as Steno to ViceChairman, B.D.A. As per the case 
of the prosecution an undated application for allotment of plots on plain 
paper was received from Shri Pradyumna Kumar Mohanty, brother of the 
accused  Smt. Pratima Mohanty. It is also the case on behalf of the 
prosecution that though the plot was applied in the name of her brother, 
after the allotment of the plot she is in possession of the same. So far as 
accused No.5 – Shri Prakash Chandra Patra is concerned, as per the case 
on behalf of the prosecution, an application on plain paper for allotment of 
plot of Ms. Rajalaxmi Samal, sister-in-law of the respondent – Shri 
Prakash Chandra Patra (accused No.5) was forwarded by the Minister of 
Housing Urban Development – Mr. Samer Dey (accused No.6) to Shri 
P.K. Pattanaik, Secretary, B.D.A. It is noted that at the relevant time the 
said accused was working as Jr. Assistant, Allotment Section, B.D.A. 
Pursuant to the aforesaid application the sister-in-law of the said accused 
has been allotted a plot. So far as accused No.3  Rajendra Kumar Samal is 
concerned, as per the case of the prosecution and as alleged, an application 
was made for allotment of plot in favour of his wife who was Dealing 
Assistant, Allotment Section II, B.D.A. and Personal Assistant to Minister, 
Housing and Urban Development. It is noted that even the then Minister is 
the original accused No.6. As per the allegation the application was 
without any date and on the basis of such undated application, the plot has 
been allotted in favour of his wife. 
 
 7. Therefore, considering the aforesaid it cannot be said that the 
criminal proceedings against the respondents – accused were in any way 
an abuse of process of law and/or the Court. The allegations against the 
respondents – accused are very serious including hatching a criminal 
conspiracy in allotment of 10 plots in the discretionary quota arbitrarily 
and to their own family members/relatives. There are specific allegations 
with respect to huge loss caused to the B.D.A and the public exchequer, as 
according to the prosecution the plots were allotted at throw away prices. 



https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/

https://indiankanoon.org/doc/1679850/
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All these aspects are required to be considered at the stage of trial and not 
while considering the application under Section 482 Cr.P.C. 
 
 8. At this stage, the decision of the Karnataka High Court in the case 
of K. Raju vs. Bangalore Development Authority in Writ Petition 
No.11102 of 2008 decided on 15.12.2010 (Reported in 2011 AIR Kant. 
H.C.R. 453) dealing with a somewhat similar situation with respect to the 
allotment of plots in discretionary quota is required to be referred to. In 
that case also it was a case of allotment of the plots illegally and arbitrarily 
in the discretionary quota. Speaking from the Bench Justice S. Abdul 
Nazeer, J. as he then was has observed and held as under: 


 “It is well established that a public body invested with statutory 
powers has to take care not to exceed or abuse its powers. It must act 
within the limits of authority committed to it.” 


   “31. BDA is the custodian of public properties. It is not as free as 
an individual in selecting the recipients for its largess. For allotment 
of the properties, a transparent, and objective criteria/procedure has to 
be evolved based on reason, fair play and non-arbitrariness. In such 
action, public interest has to be the prime guiding consideration. In 
Ramana Dayaram Shetty v. The International Airport Authority of 
India, AIR 1979 SC 1628, the Apex Court has held that it must 
therefore be taken to be the law that even in the matter of grant of 
largesses including award of jobs, contracts, quotas, licences, the 
Government must act in fair and just manner and any arbitrary 
distribution of wealth would violate the law of land. In Common 
Cause, A Registered Society v. Union of India, (1996) 6 SCC 530, the 
Apex Court has held as under. 


   The Government today-  in a welfare State provides large number 
of benefits to the citizens. It distributes wealth in the form of 
allotment of plots, houses, petrol pumps, gas agencies, mineral leases 
in contracts, quotas and licences etc., Government distributes 
largesses in various forms. A Minister who is the executive head of 
the department concerned distributes these benefits and largesses. He 
is elected by the people and is elevated to a position where he holds a 
trust on behalf of the people. He has to deal with the people's property 
in a fair and just manner. He cannot commit breach of the trust 
reposed in him by the people In Onkar Lal Bajaj and Ors. v. Union of 
India, (2003) 2 SCC 673 : (AIR 2003 SC 2562), the Apex Court has 
summarised the cardinal principles of governance, which is as 
follows: 


  35. The expression "public interest" or "probity in governance" cannot be 
put in a straitjacket. "Public interest" takes into its fold several factors. There 
cannot be any hardand fast rule to determine what is public interest. The 
circumstances in each case would determine whether government action was 
taken in public interest or 02-12-2021 (Page 14 of 23) www.manupatra.com 
Hon'ble Mr. Justice M.R. Shah was taken to uphold probity in governance. 


  36. The role model for governance and decision taken thereof should 
manifest equity, fair play and justice. The cardinal principle of governance 
in a civilized society based on rule of law not only has to base a 
transparency but must create an impression that the decision making was 
motivated on the consideration of probity. The Government has to rise above 
the nexus of vested interests and nepotism and eschew window-dressing. 
The act of governance has to be withstand the test of judiciousness and 
impartiality and avoid arbitrary or capricious actions. Therefore, the 
principles of governance has to be tested on the touchstone of justice, equity 
and fair play and if the decision is not based on justice, equity and fair play 
and has taken into consideration other matters, though on the face of it, the 
decision may look legitimate but as a matter of fact, the reasons are not 
based on values but to achieve popular accolade, that decision cannot be 
allowed to operate.”  



https://indiankanoon.org/doc/1058733/
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https://indiankanoon.org/doc/1281050/
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 8.1 It is further observed after referring to the decision of this Court in 
the case of Common Cause, A Registered Society (supra) that if a public 
servant abuses his office whether by his act of omission or commission, 
and the consequence of that is injury to an individual or loss of public 
property, an action may be maintained against such public servant. It is 
further observed that no public servant can arrogate to himself powers in a 
manner which is arbitrary. In this regard we wish to recall the observations 
of this Court as under: 
 “The concept of public accountability and performance of functions takes in 
its ambit, proper and timely action in accordance with law. Public duty and 
public obligation both are essentials of good administration whether by the State 
or its instrumentalities.” [See Delhi Airtech Services (P) Ltd. Vs. State of U.P., 
(2011) 9 SCC 354] : (AIR 2012 SC 573)  
 “The higher the public office held by a person the greater is the demand for 
rectitude on his part.” [See Charanjit Lamba Vs. Army Southern Command, 
(2010) 11 SCC 314] : (AIR 2010 SC 2462)  
 “The holder of every public office holds a trust for public good and therefore 
his actions should all be above board.” [See Padma Vs. Hiralal Motilal Desarda, 
(2002) 7 SCC 564 : (AIR 2002 SC 3252)] 
 “Every holder of a public office by virtue of which he acts on behalf of the 
State or public body is ultimately accountable to the people in whom the 
sovereignty vests. As such, all powers so vested in him are meant to be exercised 
for public good and promoting the public interest. This is equally true of all 
actions even in the field of contract. Thus, every holder of a public office is a 
trustee whose highest duty is to the people of the country and, therefore, every 
act of the holder of a public office, irrespective of the label classifying that act, is 
in discharge of public duty meant ultimately for public good.” [See Shrilekha 
Vidyarthi (Kumari) Vs. State of U.P., (1991) 1 SCC 212] : (AIR 1991 SC 537) 
  “Public authorities should realise that in an era of transparency, previous 
practices of unwarranted secrecy have no longer a place. Accountability and 
prevention of corruption is possible only through transparency.” [See ICAI Vs. 
Shaunak H. Satya, (2011) 8 SCC 781] : (AIR 2011 SC 3336)  
 Therefore, action has to be initiated against the officials who are prima facie 
responsible for the illegality in the allotment of the plots to the relatives and/or 
family members resulting in huge loss to the B.D.A. and the public exchequer. 
 
 9. While quashing the criminal proceedings the High Court has not at 
all adverted to itself the aforesaid aspects and has embarked upon an 
enquiry as to the reliability and genuineness of the evidence collected 
during the investigation as if the High Court was conducting the mini- 
trial. Therefore, as such the impugned judgment and order passed by the 
High Court quashing the criminal proceedings against the respondents 
herein  original accused Nos. 4, 5 and 3 – Smt. Pratima Mohanty, Shri 
Prakash Chandra Patra and Shri Rajendra Kumar Samal is unsustainable, 
both, in law and/or facts and the same deserves to be quashed and set 
aside.” 


 


 


9. Recently, the Hon’ble Apex Court in yet another 


judgment as rendered in Criminal Appeal Nos. 1025-1026 of 


2023, Central Bureau of Investigation Vs. Aryan Singh etc., 


has observed that it has been commonly observed, that the High 


Court has been exceeding its jurisdiction in quashing the 


proceedings under the garb of exercising its powers under 
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Section 482 of the Code, by assigning reasons for venturing into 


quashing the proceedings by appreciation of evidence.  


 
 


10. The Hon’ble Apex Court in the said judgment has 


deprecated the said interference in Section 482 of Cr.P.C. 


jurisdiction by High Courts, in its Para 4, which is extracted here 


under: 
 


“4. Having gone through the impugned common judgment and order 
passed by the High Court quashing the criminal proceedings and 
discharging the accused, we are of the opinion that the High Court 
has exceeded in its jurisdiction in quashing the entire criminal 
proceedings in exercise of the limited powers under Section 482 
Cr.P.C. and/or in exercise of the powers under Article 226 of the 
Constitution of India.  


4.1 From the impugned common judgment and order passed by the High 
Court, it appears that the High Court has dealt with the proceedings 
before it, as if, the High Court was conducting a mini trial and/or the 
High Court was considering the applications against the judgment 
and order passed by the learned Trial Court on conclusion of trial. As 
per the cardinal principle of law, at the stage of Criminal Appeal 
Nos. 1025-1026 of 2023 Page 5 of 8 discharge and/or quashing of 
the criminal proceedings, while exercising the powers under Section 
482 Cr.P.C., the Court is not required to conduct the mini trial. The 
High Court in the common impugned judgment and order has 
observed that the charges against the accused are not proved. This is 
not the stage where the prosecution / investigating agency is/are 
required to prove the charges. The charges are required to be proved 
during the trial on the basis of the evidence led by the prosecution / 
investigating agency. Therefore, the High Court has materially erred 
in going in detail in the allegations and the material collected during 
the course of the investigation against the accused, at this stage. At 
the stage of discharge and/or while exercising the powers under 
Section 482 Cr.P.C., the Court has a very limited jurisdiction and is 
required to consider “whether any sufficient material is available to 
proceed further against the accused for which the accused is required 
to be tried or not”.  


4.2 One another reason pointed by the High Court is that the initiation of 
the criminal proceedings / proceedings is malicious. At this stage, it 
is required to be noted that the investigation was handed over to the 
CBI pursuant to the directions issued by the High Court. That 
thereafter, Criminal Appeal Nos. 1025-1026 of 2023 Page 6 of 8 on 
conclusion of the investigation, the accused persons have been 
chargesheeted. Therefore, the High Court has erred in observing at 
this stage that the initiation of the criminal proceedings / proceedings 
is malicious. Whether the criminal proceedings was/were malicious 
or not, is not required to be considered at this stage. The same is 
required to be considered at the conclusion of the trial. In any case, 
at this stage, what is required to be considered is a prima facie case 
and the material collected during the course of the investigation, 
which warranted the accused to be tried.” 
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11. Hence, the High Court at the stage under Section 482 of 


the Code, is not suppose to conduct a mini trial and none of its 


observations could be based upon an appreciation of evidence or 


statement recorded, during the course of investigation or at the 


stage of trial, to venture into exercise of its inherent powers under 


Section 482 of the Code, as it would affect the entire 


proceedings. 


 
 


12. The sufficiency of a material and its evidentiary value 


on the issue to establish an offence would be exclusively a 


domain to be considered by the Trial Court, who is seized with 


the proceedings and not by the High Court, which has got no 


inherent inbuilt mechanism as such to appreciate evidence and 


substitute its finding based upon an appreciation of evidence 


relied by the parties, particularly in a jurisdiction under Section 


482 of Cr.P.C. 


 
 


13. In view of the pleadings raised and as observed above, 


in Para 2 with regards to the present C-482 Application, in fact, 


since, the applicant has called upon the High Court to appreciate 


the evidence, and its impact to the proceedings drawn against the 


present applicant for the offences which has been detailed above, 


this Court is of the view, that in the light of the consistent opinion 


expressed by the Hon’ble Apex Court in the aforesaid judgments, 


the C-482 Application cannot be permitted to be misused by the 


applicants to be ventured into to conduct a mini trial by 


appreciating the evidence, because, even otherwise also, apart 


from the aforesaid grounds, the applicant himself has not pleaded 


or argued any other legal ground to calling for interference under 


Section 482 of the Code. 
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14. Hence, the C-482 Application lacks merit and the same 


is accordingly dismissed.  
 


  


              (Sharad Kumar Sharma, J.) 
19.04.2023 


PN/- 
         








From,
Registrar General,
High Court of Uttarakhand
Nainital.


To,
1. All the District & Sessions Judges of state Judiciary of Uttarakhand.
2. Principal Judge, Family Court, Dehardun/Judges, Family Courts, State of


Uttarakhand.
3. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun
4. Principal Secretary, Legislative & Parliamentary Affairs, Government of


Uttarakhand, Dehradun.
5. Director, Uttarakhand Judicial & Legal Academy, Bhowali, Nainital.
6. Chairman, Commercial Tax Tribunal,F-6, Nehru Colony, Haridwar Road,


Dehradun.
7. Chairman, State Transport Appellate Tribunal, Dehradun
8. Chairman, Uttarakhand Cooperative Tribunal, Dehradun.
9. Legal Advisor to Hon'ble the Governor, Rajbhawan, Dehradun
10. Secretary, Lokayukt, Dehradun.
11. Registrar, State Consumer Redressal Commission, Dehradun.
12. Member Secretary, Uttarakhand State Legal Services Authority, Nainital.
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District


Nainital.
14. Presiding Officer, Labour Courts, Dehradun, Haridwar & Kashipur, District


Udham Singh Nagar.
15. Presiding Officer, Food Safety Appellate Tribunal, Dehradun & Haldwani.
16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.
17. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.
18. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham


Singh Nagar.
19. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar.
20. Deputy Director(Law), Competition Commission of India, New Delhi.
21. Computer Section of the High Court with a direction to upload the same in


the website of the High Court of Uttarakhand.
22. Guard File.


C.L. No. Iv /UHC/Admin.A/2021 Dated: 12/05/2023.
Sub :-Formats of Judgments for Civil and Criminal side.
Sir/Madam,


In continuation of earlier Circular Letter NO.17/UHC/ Admin.A/2021 dated
29.12.2021, on the subject noted above, by which enclosing the formats of
Judgments for Civil and Criminal Side, certain directions were issued for ensuring
uniformity in formats of Judgments.


2. Hon'ble the Supreme Court vide Order dated 13.04.2023, passed in
Criminal Appeal No. 1890 of 2014 titled as "B.S. Hari Commandant versus Union of
India and Ors." has issued certain directions to consider adoption of a uniform
format for Judgments and Orders.


3. Therefore, I am under direction to circulate the aforementioned Judgment
passed by the Hon'ble Supreme Court for compliance and also to emphasize that:


(i) All the Judgments/Orders shall carry paragraph numbers in
seriatim.


(ii) Clarity and Precision shall be the goal while writing
Judgments/ Orders.







4. You are, therefore, requested to kindly circulate the aforementioned
Judgment of the Hon'ble Supreme Court for compliance alongwith directions issued
vide C.L.No. 17 dated 29.12.2021 and this Circular Letter.


Y~erelY,


(Anuj~l~
Registrar General







REPORTABLE


IN THE SUPREME COURT OF INDIA


CRIMINAL APPELLATE JURISDICTION


CRIMINAL   APPEAL No(s). 1890 OF 2014  


B. S. HARI COMMANDANT              … Appellant(s)


VERSUS


UNION OF INDIA & ORS.             … Respondent(s)


R1: Union of India, Ministry of Home Affairs


R2: Director General, Border Security Force


R3: Shri T Correya


J U D G M E N T


AHSANUDDIN AMANULLAH,J.


Heard learned counsel for the parties.


2. The present criminal appeal is directed against


the  Final  Judgment  and  Order  dated  19.02.2010


1







(hereinafter referred to as the “Impugned Judgment”)


[2010 SCC OnLine P&H 2558] rendered by the High Court


of  Punjab  and  Haryana  at  Chandigarh  dismissing


Criminal Writ Petition No. 03 of 1997 (hereinafter


referred to as the “High Court”) preferred by the


appellant  (original  writ  petitioner).  Leave  was


granted vide Order dated 29.08.2014.


THE FACTUAL PRISM:


3. The  appellant  joined  the  Indian  Army  on


09.02.1964.  He  was  absorbed  as  an  Assistant


Commandant in the Border Security Force (hereinafter


referred  to  as  the  “Force”)  on  04.06.1969.


Thereafter, he was promoted to the post of Commandant


in the Force as well as granted selection grade in


the rank of Commandant. He was also awarded various


medals, including the Police Medal in 1994 by Hon’ble


the President of India for rendering about 30 years


of unblemished service. Later, he was transferred to


Punjab as Commandant of the 1956 Battalion (BN) (BSF)


with Headquarters at Mamdot, Punjab.


4. On  05.04.1995,  the  local  police  conducted  a


search and a few Jerrycans of Acetic Anhydride, a


controlled substance under Section 9A of the Narcotic


Drugs  and  Psychotropic  Substances  Act,  1985


(hereinafter  referred  to  as  the  “NDPS  Act”),  were


stated to be located in Pakistani territory and in


the fields owned by Indian civilians adjoining the


2







border,  for  which  First  Information  Report  No.  92


dated 05.04.1995 i.e., on the same day, was lodged in


Police Station Ferozepur, Punjab by the local police


naming two persons  viz. Lakhwinder Singh and Surjit


Singh  @ pahalwan as the accused showing them to be


smugglers.


5. On 07.04.1995, the appellant was directed to hand


over charge and move to the STC, the Force, Kharkan,


where he was placed under arrest.  However, search of


the appellant’s house did not lead to any recovery of


any incriminating material(s).


6. On 09.04.1995, a one-man Staff Court of Inquiry


was ordered into the incident headed by one Mr. V.K.


Sharma. In the said Inquiry, Inspector Didar Singh,


who was in actual and physical command and control of


the  area  in  the  vicinity  of  which  the  alleged


Jerrycans  were  recovered,  is  said  to  have  made  a


statement that he was involved in the incident at the


behest of the appellant.


7. On the basis of the Inquiry Report, the appellant


was  issued  charge  sheet  dated  04.07.1995  under


Sections 40 & 46 of the Border Security Force Act,


1968  (hereinafter  referred  to  as  the  “BSF  Act”).


However,  the  charges,  as  laid  aforesaid,  were


dropped.
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8. Thereafter,  the  appellant  superannuated  on


31.08.1995 after rendering service in the Force for


31 years, 6 months and 22 days.


9. On 20.10.1995, a fresh charge sheet containing


three  charges  was  served  on  the  appellant.  Two


charges were under Section 46 of the BSF Act for


Civil offence committed in contravention of Section


25 of the NDPS Act and one charge under Section 40 of


the BSF Act. Trial against the appellant commenced on


30.10.1995  by  convening  a  General  Security  Force


Court (hereinafter referred to as the “GSFC”).


10.  The  appellant,  invoking  Article  226  of  the


Constitution of India (hereinafter referred to as the


“Constitution”),  filed  Writ  Petition  No.  16008  of


1995 before the High Court, against the rejection of


his application questioning jurisdiction of the GSFC,


which was dismissed on 18.01.1996.


11. Meanwhile, one accused alleged smuggler in FIR


No.  92  dated  05.04.1995  (described  supra),  namely


Surjit Singh @ Pahalwan, moved the High Court, by way


of  Criminal  Miscellaneous  No.  10562-M  of  1996,


seeking quashing of the FIR against him. The ground


urged  was  that,  on  the  date  of  alleged  incident,


Surjit Singh @ Pahalwan was lodged in the Central


Jail, Amritsar and could not have been involved in
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the crime. The said petition was allowed vide order


dated 01.11.1996.


12. On 10.04.1996, the GSFC gave its verdict, finding


the  appellant  not  guilty  of  the  first  charge  but


guilty of the second and third charges. It sentenced


him to 10 years’ Rigorous Imprisonment; imposed fine


of Rs. 1,00,000/-, and; dismissed him from service.


This was confirmed by the Confirming Officers.


13. Statutory  petition  against  his  conviction  and


sentence  was  then  filed  by  the  appellant  on


15.05.1996. As the same was not being decided by the


concerned  authority,  the  appellant  moved  the  High


Court  vide Civil Writ Petition No. 13020 of 1996,


which  was  disposed  of  by  order  dated  28.08.1996,


directing the respondent-Authority to dispose of the


statutory petition within a period of two months.


14. Pursuant  thereto,  the  respondent-Authority


rejected  the  appellant’s  statutory  petition  on


02.11.1996.  In  this  light,  the  appellant  filed


Criminal Writ Petition No. 3 of 1997 before the High


Court for quashing his trial and the impugned order


therein,  as  also  seeking  directions  to  quash  all


consequential orders and to release the pensionary


and other benefits to the appellant.
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15. On 19.09.1997 [1997 SCC OnLine P&H 1176], the


appellant was granted bail by the High Court and he


remained on bail w.e.f., 19.09.1997 till 19.02.2010.


16. In  the  meantime,  the  other  co-accused  viz.


Lakhwinder Singh was discharged by the learned Trial


Court in the absence of any evidence.


17. The High Court dismissed Criminal Writ Petition


No. 3 of 1997 on 19.02.2010, which is the Impugned


Judgment.


SUBMISSIONS BY THE APPELLANT:


18. Learned counsel for the appellant submitted that


as  far  as  Charge  No.1  was  concerned,  i.e.,  of


knowingly having permitted Lakhwinder Singh, on the


intervening night of 9/10th March, 1995, to take out


30 Jerrycans of 40 litres each of Acetic Anhydride


from India to Pakistan through border fencing gate


No. 205 of BOP Barrake under his control, the same


was not proved against the appellant.


19.  However, the learned counsel for the appellant


submitted  that  Charge  No.  2,  which  was  identical


though the date(s) were 4/5th April, 1995, of having


knowingly permitted the two smugglers to take out 44


Jerrycans of 40 litres each of Acetic Anhydride  from


India to Pakistan from Border fencing gate No. 205 of


BOP Barake, under his control has been held to be
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proved by the GSFC, is clearly unsustainable as one


accused Surjit Singh @ Pahalwan was given relief by


the High Court by quashing the FIR against him on the


ground that he was lodged in Central Jail, Amritsar


on  the  said  date(s),  and  the  other  co-accused


Lakhwinder  Singh  was  also  discharged  by  the  trial


court itself in the absence of any evidence. Thus,


according to learned counsel, two persons, stated to


have taken away the Jerrycans having themselves been


let off, the case against the appellant automatically


fails.  As far as Charge No. 3, of knowingly acting


prejudicial to good order and discipline of the Force


during  his  tenure  as  Commandant  at  Mamdot  between


November, 1994 and April, 1995 of the 67 Battalion of


the Force and having improperly influenced Subedar


Didar Singh of his unit to facilitate the alleged


smuggling of contraband goods from India, is clearly


not established for the reason that it was on the


statement  of  the  said  Didar  Singh  (who  was  his


subordinate  and  the  actual  in-charge  of  the  area


where the said activity is alleged to have occurred)


has, clearly, made a statement to save himself from


the obvious and severe consequences, which would have


entailed.  Learned  counsel  submitted  that  this  may


even have been at the behest of the superior officers


of  the  appellant,  inasmuch  as  there  was  genuine


apprehension  of  the  same,  for  the  appellant  had


stoutly refused to oblige his Controlling Officer, on
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an earlier occasion. It was contended that the trial


itself was a nullity as the BSF Act does not envisage


the GSFC trying offence(s) under the NDPS Act and it


also did not obtain the requisite sanction from the


Central Government for initiating trial against the


appellant as required under and in terms of Section


59(3) of the NDPS Act. It was further contended that


Rule 102 of the BSF Rules, 1969 (hereinafter referred


to as “the Rules”) provides that only one sentence


shall be awarded in respect of all the offences of


which the accused is found guilty. However, in the


present  case  three  punishments  were  given,  which


contravenes Rule 102 of the Rules read with Section


48 of the BSF Act.


20. It was the submission of learned counsel that the


sentence of dismissal from service is also illegal as


the appellant retired on 31.08.1995, even before the


issuance of the charge sheet in question and thus


there  cannot  be  any  sentence  of  dismissal  from


service, which is made clear from Rule 166 of the


Rules,   which  stipulate  that  the  sentence  of


dismissal  shall  take  effect  from  the  date  of


promulgation of such sentence or from any subsequent


date as may be specified at the time of promulgation,


which  in  the  present  case  is  much  after  the


superannuation  of  the  appellant  from  service.


Likewise, it was contended that once the first charge


sheet dated 04.07.1995 was dropped, apparently for
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insufficient evidence, the appellant was required to


be discharged under Rule 59(1)(i) of the Rules and


thus,  the  second  charge  sheet  dated  20.10.1995  is


illegal more so since Chapter VIII of the Rules do


not  contemplate  the  issuance  of  any  second  charge


sheet  under  the  BSF  Act  and  the  Rules.  It  was


submitted  that  the  Rules  specifically  provide  for


amendment  of  the  charge  sheet  i.e.,  addition,


omission or alteration in the charge by the GSFC;


whereas in the instant case, an entirely new charge


sheet had been issued by the Additional DIG which


tantamounted to, in effect, a second trial which is


prohibited under Section 75 of the BSF Act.


21.  On  the  point  of  withholding  the  appellant's


pension,  gratuity  and  other  benefits,  it  was


submitted  that  having  already  superannuated  on


31.08.1995,  there  was  no  authority  vested  in  the


Force to withhold the same and due to such arrogant


and arbitrary  action, the appellant, now aged about


82  years  and  having  superannuated  about  almost  28


years back, is in a very poor financial condition and


is unable to sustain himself, having no means for his


daily needs and medical expenses.


22. Learned counsel submitted that neither the BSF


Act  nor  the  Rules  envision  withholding  pension,


gratuity, leave encashment and other dues/benefits of


any retiree, after retirement without there being a
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specific order under Section 48(1)(k) & 48(1)(l) of


the  BSF  Act,  which  in  the  present  case  has


admittedly, not been passed. Even otherwise it was


contended that withholding pension is violative of


Rule 9 of the Central Civil Services (Pension) Rules,


1972 (hereinafter referred to as “the Pension Rules”)


which  provide  that  only  Hon’ble  the  President  of


India can withhold pension of an employee.


23.  In  support  of  such  contention,  reliance  was


placed on the decisions of this Court in  State of


Jharkhand v Jitendra Kumar Srivastava, (2013) 12 SCC


210, the relevant being at Paragraph No. 16 holding


that  a  person  cannot  be  deprived  of  his  pension


without  the  authority  of  law,  which  is  the


constitutional mandate enshrined in Article 300A of


the  Constitution  of  India,  and  further,  in  Veena


Pandey v Union  of  India,  (2022)  2  SCC  379,  the


relevant being at Paragraph No. 10 where it was held


that pension is the deferred portion of compensation


for rendering long years of service and is a hard-


earned benefit accruing to an employee and has been


held to be in the nature of property. We note that


the  appellant  had  addressed  representations  to


different authorities seeking release of his dues or


a  copy  of  the  order  by  which  the  same  have  been


withheld,  filed  alongwith  the  application  seeking
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early hearing i.e. Crl. M.P. No. 74756/2021 at Pages


16-17.


24.  It  was  also  submitted  that  as  far  as  Acetic


Anhydride is concerned, it is neither a narcotic drug


nor a psychotropic substance, but only a controlled


substance  under  Section  9A  of  the  NDPS  Act,


punishable under Section 25A of the NDPS Act.


25. Summing up, it was submitted by learned counsel


for  the  appellant  that  there  have  also  been


violations of other statutory provisions of the BSF


Act  and  the  Rules  and  the  principles  of  natural


justice were not conformed to during trial.


SUBMISSIONS OF THE RESPONDENTS:


26.  Per  contra,  learned  senior  counsel  for  the


respondents supported the Judgment under challenge.


It was submitted that there was no infirmity in the


appellant being tried separately as he was charged


under the NDPS Act and under Sections 40 & 46 of the


BSF Act read with Section 25 of the NDPS Act.


27. It was urged that Subedar Didar Singh was tried


and convicted by GSFC and sentence of forfeiture of


ten years of service for the purpose of pension and


severe reprimand were handed out; Sub. N. K. Satpal


was tried by GSFC and inflicted with reduction to the


rank of Lance Naik (L/NK), and Constable Keshav Singh
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was  tried  by  the  GSFC  and  awarded  sentence  of


rigorous imprisonment for 45 days in force custody.


It  was  contended  that  the  appellant  cannot  derive


benefit  from  the  discharge  of  the  two  purported


smugglers as they were charged with the offence of


placing  the  contraband  substance  on  the  spot  from


where  it  was  recovered,  while  the  appellant  was


charged under Section 25 of the NDPS Act. It was


submitted that the contraband items could not have


been taken outside the area controlled by the Force,


which was under the overall control of the appellant,


to  the  Pakistani  side  without  it  having  passed


through the gates which were manned by the personnel


of the Force. Further, it was submitted that Surjit


Singh @ Pahalwan was given relief by quashing the FIR


concerned,  as  he  was  able  to  establish  his


incarceration in jail on the date of the incident.


28. Learned counsel submitted that as per the secret


information received by the appellant, the Jerrycans


of  Acetic  Anhydride  were  placed  near  the


international borders by the two smugglers with the


help of the officials of the Force and even if the


said two persons were the lead perpetrators, the role


of the appellant and other officers/personnel of the


Force,  in  aiding  such  movement  was  clearly


established. It was submitted that the appellant was


in  overall  command  of  the  area  and  is,  hence,


responsible for the incidents narrated hereinbefore.
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29. On the question of pension, gratuity and other


retiral benefits being withheld, learned counsel for


the respondents submitted that the appellant had been


paid GPF and CGEIS. Further, it was stated at the Bar


that he had also been paid provisional pension under


Rule 69 of the Pension Rules, and only later on, the


same was stopped, taking recourse to Rule 24 of the


Pension  Rules,  as  dismissal  from  service  entails


forfeiture of past service.


ANALYSIS, REASONING AND CONCLUSION:


30. Having  perused  the  materials  on  record  and


surveyed the relevant judicial pronouncements, upon


an  overall  examination,  this  Court  is  unable  to


uphold the view taken by the learned Single Bench of


the High Court.


31.  Procedural  deficiencies  in  the  process  and/or


trial,  canvassed  by  learned  counsel  for  the


appellant,  have  purposely  not  been  dealt  with.


Expressing  no  opinion  thereon,  we  leave  those


question(s) of law open for adjudication in a more


appropriate case, as we are interfering on merits.


32. In Council of Civil Service Unions v Minister for


the Civil Service, [1984] 3 WLR 1174 (HL), the House


of Lords, speaking through Lord Diplock, stated:
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“… Judicial review has I think developed to a stage
today when, without reiterating any analysis of the
steps by which the development has come about, one can
conveniently classify under three heads the grounds on
which administrative action is subject to control by
judicial  review. The  first  ground  I  would  call
‘illegality’, the second ‘irrationality’ and the third
‘procedural  impropriety’.  That  is  not  to  say  that
further development on a case by case basis may not in
course of time add further grounds.  I have in mind
particularly the possible adoption in the future of the
principle of ‘proportionality’ which is recognised in
the administrative law of several of our fellow members
of the European Economic Community; …”


(emphasis supplied)


33. In Bhagat Ram v State of Himachal Pradesh, (1983)


2 SCC 442, it was opined:


“15. … It is equally true that the penalty imposed must
be commensurate with the gravity of the misconduct, and
that any penalty disproportionate to the gravity of the
misconduct  would  be  violative  of  Article  14  of  the
Constitution. … ”


(emphasis supplied)


34. In Ranjit Thakur v Union of India, (1987) 4 SCC


611,  this  Court,  in  the  circumstances  therein,


commented, at paragraph no. 27, that: 


“… the punishment is so strikingly disproportionate as
to  call  for  and  justify  interference.  It  cannot  be
allowed to remain uncorrected in judicial review.”. 


35.  In  Andhra  Pradesh  Industrial  Infrastructure


Corporation Limited v S N Raj Kumar, (2018) 6 SCC


410, this Court exposited:
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“20.…  In  the  realm  of  Administrative  Law
“proportionality” is a principle where the court is
concerned with the process, method or manner in which
the  decision-maker  has  ordered  his  priorities  and
reached a conclusion or arrived at a decision. The very
essence of decision-making consists in the attribution
of  relative  importance  to  the  factors  and
considerations  in  the  case. The  doctrine  of
proportionality  thus  steps  in  focus  true  nature  of
exercise — the elaboration of a rule of permissible
priorities [Union of India v. G. Ganayutham, (1997) 7
SCC  463:  1997  SCC  (L&S)  1806].  De  Smith  [Judicial
Review of Administrative Action (1995), para 13.085,
pp. 601-605; see also, Wade: Administrative Law (2009),
pp.  157-158,  306-308.]  also  states  that
“proportionality”  involves  “balancing  test”  and
“necessity test”. The “balancing test” permits scrutiny
of  excessive  onerous  penalties  or  infringement  of
rights  or  interests  and  a  manifest  imbalance  of
relevant considerations.”


(emphasis supplied)


36. We are quite conscious that in the armed forces


of  the  Union,  including  the  paramilitary  forces,


utmost discipline, unity of command  et al are the


sine  qua  non.  That  said,  the  doctrine  of


proportionality still holds the field.


37.  In  the  absence  of  direct  and  cogent  evidence


against the appellant, even if the GSFC was convinced


of the appellant’s guilt, the punishment handed out


was too harsh, paying heed that the appellant would,


even  then,  be  a  first-time  delinquent,  and  not  a


habitual  offender.  Arguendo,  that  there  be  some


semblance of truth in the allegations, the punishment


meted  out,  in  our  considered  view,  was


disproportionate.
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38. Another factor which has nudged this Court to


introspect vis-à-vis proportionality herein, is that


the appellant has served the country for over 31 ½


years  without  blame  or  blemish,  and  has  received


various  awards,  inter  alia,  including  medal  from


Hon’ble the President of India. The appellant’s track


record is otherwise unquestionable.


39.  There  is  no  quarrel  with  the  propositions


enunciated in  Jitendra Kumar Srivastava  (supra) and


Veena Pandey (supra). The need to restate the settled


position of law in, inter alia, D S Nakara v Union of


India,  (1983)  1  SCC  305;  State  of  West  Bengal  v


Haresh C Banerjee, (2006) 7 SCC 651, and; Dr Hira Lal


v State of Bihar, (2020) 4 SCC 346, is obviated –


this  Court  has  taken  the  consistent  view  that  a


person  cannot  be  deprived  of  pension  dehors the


authority of law.


40. If things stood only thus, we may have considered


remanding the matter back to the GSFC. But, given the


long  period  of  time  elapsed,  the  age  of  the


appellant, and our finding below on the evidentiary


aspect,  we  refrain  from  adopting  that  course  of


action.


41. On the alleged criminality, the undisputed and


uncontroverted fact remains that the appellant was


commanding  the  Force  operating  over  a  large  area,
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including from where the Jerrycans allegedly moved


from the Indian side to the Pakistani side. However,


it is equally not in dispute that the actual manning


of the area is by the subordinate personnel of the


Force.  In  the  present  instance,  the  subordinate


personnel have been adjudged guilty, indicating their


active involvement. Being the persons on the spot, it


was their primary responsibility to ensure that no


crimes/offences/questionable incidents took place on


their watch. Moreover, there is no direct evidence


against the appellant.


42. Illustratively, it would not be out of place to


draw an analogy from a situation where a crime occurs


under  the  jurisdiction  of  the  Superintendent  of


Police  and  in  the  criminal  proceedings  emanating


therefrom, some police personnel are held guilty, and


thereafter,  a  criminal  case  as  also  departmental


proceedings,  based  on  such  acts  of  commissions  or


omissions, is opened against the said Superintendent


of  Police,  on  the  premise  that  such  incident


transpired under his overall watch and control. This


would  be  an  extreme  and  absurd  extension  of  the


principle  of  dereliction  of  duty  and/or  active


connivance, in the absence of overwhelming material


establishing guilt, or at the very least, negating


the probability of his innocence.
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43. This Court would hasten to add that it should not


be  construed  that  the  appellant,  being  the


Commandant,  had  no  responsibility/duty  to  prevent


such incident, but to stretch it to the extent to


label  him  an  active  partner  and/or  facilitator  of


such crime is wholly unjustified, having regard to


the present factual matrix. Notably, solely on the


strength of the statement of Subedar Didar Singh –


who is said to have confessed to his involvement in


the incident but goes on to add that it was at the


behest of and upon the direction of the appellant –


the appellant was subjected to punishment.


44. In Mohd. Jamiludin Nasir v State of West Bengal,


(2014) 7 SCC 443, examining Sections 10 and 30 of the


Evidence Act, 1872, it was held:


“144. Going by the above provisions,  the relevance,
efficacy and reliability of the confessional statement
of appellant Nasir when examined on the touchstone of
Sections 10 and 30 of the Evidence Act, it will have to
be stated that the confession of a co-accused cannot be
treated as substantive evidence to convict other than
the person who made the confession on the evidentiary
value  of  it.  It  is,  however,  well  established  and
reiterated  in  several  decisions  of  this  Court  that
based on the consideration of other evidence on record
and if such evidence sufficiently supports the case of
the prosecution and if it requires further support, the
confession of a co-accused can be pressed into service
and reliance can be placed upon it. In other words if
there are sufficient materials to reasonably believe
that  there  was  concert  and  connection  between  the
persons charged with the commission of an offence based
on a conspiracy, it is immaterial even if they were
strangers to each other and were ignorant of the actual
role played by them of such acts which they committed
by joint effort. Going by Section 30 of the Evidence
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Act, when more than one person are being tried jointly
for the same offence and a confession made by one of
such persons is found to affect the maker as well as
the co-accused and it stands sufficiently proved, the
Court can take into consideration such confession as
against other persons and also against the person who
made such confession from the above proposition, we can
make  reference  to  the  decisions  of  this  Court  in
Natwarlal Sakarlal Mody v. State of Bombay [(1963) 65
Bom LR 660 (SC)] and Govt. (NCT of Delhi) v. Jaspal
Singh [(2003) 10 SCC 586 : 2004 SCC (Cri) 933].”


     (emphasis supplied)


45.  As  emphasised  hereinbefore,  save  and  except


Subedar  Didar  Singh’s  statement,  roping  in  the


appellant, there is no material against him. Hence,


ceteris  paribus,  without  other  material(s)


incriminating the appellant or pointing to his guilt,


the statement of a single person alone, ought not to


have, in this instance, resulted in his conviction.


46. This Court is mindful that at the proximate time,


the search of the appellant’s house, did not result


in recovery of any incriminating documents/articles.


Such  non-recovery  would  obviously  enure  to  the


appellant’s benefit.


47. While declining to consider the plea raised of


insufficiency of evidence, the learned Single Bench,


at page 13 (of 19) of the Impugned Judgment, has


commented:
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“The finding by a Security Force Court on the basis of
appreciation of evidence would be beyond the purview of
a writ Court as has been consistently held by various
Courts including the Hon’ble Supreme Court.”


48. The High Court ought to have been cognizant that,


considering the seriousness of the issue(s) raised,


it was not denuded of the power to sift through the


evidence,  even  in  a  criminal  writ  petition.  This


Court in Nawab Shaqafath Ali Khan v Nawab Imdad Jah


Bahadur, (2009) 5 SCC 162, held:


 “48.  If  the  High  Court  had  the  jurisdiction  to
entertain either an appeal or a revision application or
a  writ  petition  under  Articles  226  and  227  of  the
Constitution of India, in a given case it, subject to
fulfilment of other conditions, could even convert a
revision application or a writ petition into an appeal
or  vice  versa  in  exercise  of  its  inherent  power.
Indisputably,  however,  for  the  said  purpose,  an
appropriate case for exercise of such jurisdiction must
be made out.”


(emphasis supplied)


49. In respectful agreement with the above statement


of law, we reiterate that High Courts, under Articles


226 and/or 227, are to exercise their discretion “…


solely  by  the  dictates  of  judicial  conscience


enriched by judicial experience and practical wisdom


of the judge.”, as highlighted in Surya Dev Rai v Ram


Chander Rai, (2003) 6 SCC 675. This guiding principle


still governs the field, and the 3-Judge Bench in


Radhey Shyam v Chhabi Nath, (2015) 5 SCC 423 had only
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partly  overruled  Surya  Dev  Rai (supra)  in  terms


below:


“29.1.  Judicial  orders  of  the  civil  court  are  not
amenable to writ jurisdiction under Article 226 of the
Constitution.


29.2. Jurisdiction under Article 227 is distinct from
jurisdiction under Article 226.


29.3. Contrary view in Surya Dev Rai [Surya Dev Rai v.
Ram Chander Rai, (2003) 6 SCC 675] is overruled.”


50. Article 226 of the Constitution is a succour to


remedy injustice, and any limit on exercise of such


power, is only self-imposed. Gainful reference can be


made to, amongst others, A V Venkateswaran v Ramchand


Sobhraj Wadhwani, (1962) 1 SCR 573 and  U P State


Sugar Corporation Ltd. v Kamal Swaroop Tandon, (2008)


2 SCC 41. The High Courts, under the Constitutional


scheme,  are  endowed  with  the  ability  to  issue


prerogative writs to safeguard rights of citizens.


For exactly this reason, this Court has never laid


down any strait-jacket principles that can be said to


have “cribbed, cabined and confined” [to borrow the


term employed by the Hon. Bhagwati, J. (as he then


was) in E P Royappa v State of Tamil Nadu, AIR 1974


SC  555]  the  extraordinary  powers  vested  under


Articles 226 or 227 of the Constitution. Adjudged on


the anvil of Nawab Shaqafath Ali Khan (supra), this


was a fit case for the High Court to have examined
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the matter threadbare, more so,  when it did not


involve navigating a factual minefield.


51.  For  reasons  aforenoted,  this  criminal  appeal


succeeds and stands allowed. Consequently, (a) the


Impugned Judgement is quashed and set aside, and; (b)


the conviction and sentence awarded by the GSFC dated


10.04.1996 is also set aside. The appellant is held


entitled to full retiral benefits from the date of


his superannuation till date. All payments due to him


be processed and made within twelve weeks from today,


albeit  after  adjusting  amount(s),  if  any,  already


paid.


52. Costs made easy.


ADDITIONAL DIRECTIONS:


53. The Impugned Judgment annexed in the paperbook is


a  certified  copy  obtained  from  the  High  Court.


However, it is not numbered paragraph-wise.


54. In  Shakuntala Shukla v State of Uttar Pradesh,


2021 SCC OnLine SC 672, this Court had the occasion


to observe:


“35. … A judgement should be coherent, systematic and 
logically organised …”.


55. Likewise, in  State Bank of India v Ajay Kumar


Sood, 2022 SCC OnLine SC 1067, this Court opined:
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“21. It  is  also  useful  for  all  judgments  to  carry
paragraph numbers as it allows for ease    of    reference  
and enhances the structure, improving the readability
and accessibility   of   the judgments.   A Table of Contents
in a longer version assists access to the reader.”


(emphasis supplied)


56. It is desirable that all Courts and Tribunals, as


a matter of practice, number paragraphs in all Orders


and Judgments in seriatim, factoring in the judgments


afore-extracted.


57.  The  learned  Secretary-General  shall  circulate


this judgement to the learned Registrars General of


all High Courts, to place the same before Hon’ble the


Chief  Justices,  to  consider  adoption  of  a  uniform


format  for  Judgments  and  Orders,  including


paragraphing. The learned Chief Justices may direct


the Courts and Tribunals subordinate to their High


Courts accordingly as well.


....…...............J. 
  [KRISHNA MURARI]


   ....................….J.
[AHSANUDDIN AMANULLAH] 


NEW DELHI
APRIL 13, 2023
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From,  
Registrar General,  


High Court of Uttarakhand 
Nainital.  


To, 


  All the District Judges, 
  State Judiciary, Uttarakhand. 


 
C.L. No.   09 /UHC/Admin.B/2023                              Dated: 09/05/2023. 
 


Subject :- Implementation of Orders issued by Hon’ble Supreme Court 
in SLP (Crl.) No. 5191 of 2021 titled as Satender Kumar 


Antil vs. CBI and Anr. 
 
Sir/Madam, 


 Apropos to the subject noted above, I am directed to inform you that 


Hon’ble the Supreme Court has taken a serious note upon the practice of 


Judicial Officers of dealing in matters of custody and bail in lackadaisical 


manner even after clear directions issued in this regard time and again. 


2. In terms of the Judgment & Order dated 11.07.2022 (copy enclosed) 


passed by the Hon’ble Supreme Court of India in M.A. No. 1849 of 2021 in SLP 


(Crl.) No. 5191 of 2021 (Satender Kumar Antil vs. CBI & Anr.), this Hon’ble 


Court has been pleased to issue the following directions:- 


I.  Any dereliction on the part of the investigating agencies and their 


officers to comply with the mandate of Section 41 and 41A of the Code of 


Criminal Procedure and the directions issued by the Hon’ble Supreme Court of 


India in Arnesh Kumar Case has to be brought to the notice of the higher 


authorities by the Court concerned followed by appropriate action. 


II. All the courts will have to satisfy themselves on the compliance of 


Section 41 and 41A of the Code of Criminal Procedure. 


III. There need not be any insistence of a bail application while considering 


the application under Section 88, 170, 204 and 209 of the Code of Criminal 


Procedure. 


IV. There needs to be a strict compliance of the mandate laid down in the 


Judgment of the Hon'ble Supreme Court in Siddharta  v. State of UP 


(2021) 1 SCC 676. 







                
 


              


 


V. While insisting upon sureties the mandate of Section 440 of the Code 


has to be kept in mind. 


VI.  An exercise will have to be done in a similar manner to comply with the 


mandate of Section 436A of the Code at all level as directed by the Hon’ble 


Supreme Court of India in Bhim Singh  v. Union of India, (2015) 13 SCC 


605. 


VII.  Bail applications ought to be disposed of within a period of two weeks 


except if the provisions mandate otherwise, with the exception being an 


intervening application. Applications for anticipatory bail are expected to be 


disposed of within a period of six weeks with the exception of any intervening 


application. 


3. It is therefore requested to circulate the aforesaid directions amongst all 


the Judicial Officers in your respective Judgeship for information and to ensure 


strict compliance. 


4. You are further requested to monitor the Strict Compliance of the same 


and to submit the compliance report to this Hon’ble Court, by 10th of every 


month positively.   


Regards. 


    Yours sincerely, 


Encl: As above.                                                                       Sd/- 


    (Anuj Kumar Sangal) 
    Registrar General 


 
No.   2191 /UHC/Admin.B/2023                           Dated: 09/05/2023. 


 
Copy for information and necessary action to:-  
(i) Principal Secretary, Home, Dehradun. 


(ii) DGP, Uttarakhand Police, Dehradun. 
(iii) Director, Uttarakhand Judicial & Legal Academy, Bhowali, Nainital. 


(iv) All the Family Court Judges, State of Uttarakhand.  
(v) Chairman, Commercial Tax Tribunal, Dehradun. 
(vi) Chairman, State Transport Appellate Tribunal, Dehradun.  


(vii) Registrar, State Consumer Redressal Commission, Dehradun. 
(viii) Member Secretary, Uttarakhand State Legal Services Authority, Nainital.  


(ix) Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, 
District Nainital. 


(x) Presiding Officer, Labour Courts, Dehradun, Haridwar & Kashipur, District 


Udham Singh Nagar. 







                
 


              


 


(xi) Presiding Officer, Food Safety Appellate Tribunal, Dehradun & Haldwani. 
(xii) Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  


(xiii) Chairman, Uttarakhand Cooperative Tribunal, Dehradun. 
(xiv) Secretary-cum-Registrar, State Level Police Complaint Authority, 


Dehradun. 


(xv) Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and 
Udham Singh Nagar.  


(xvi) All the Registrars of the Court. 
(xvii) Joint Registrars, Deputy Registrars, Asstt. Registrars & Section Officers    


  of the Court.  


(xviii) Computer Section of the High Court with a direction to upload the same 
in the website of the High Court of Uttarakhand. 


(xix) Guard File. 
    Sd/- 


Assistant Registrar 


       Admin. B 


 








REPORTABLE


IN THE SUPREME COURT OF INDIA


CRIMINAL APPELLATE JURISDICTION


CRIMINAL   APPEAL No(s). 1890 OF 2014  


B. S. HARI COMMANDANT              … Appellant(s)


VERSUS


UNION OF INDIA & ORS.             … Respondent(s)


R1: Union of India, Ministry of Home Affairs


R2: Director General, Border Security Force


R3: Shri T Correya


J U D G M E N T


AHSANUDDIN AMANULLAH,J.


Heard learned counsel for the parties.


2. The present criminal appeal is directed against


the  Final  Judgment  and  Order  dated  19.02.2010
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(hereinafter referred to as the “Impugned Judgment”)


[2010 SCC OnLine P&H 2558] rendered by the High Court


of  Punjab  and  Haryana  at  Chandigarh  dismissing


Criminal Writ Petition No. 03 of 1997 (hereinafter


referred to as the “High Court”) preferred by the


appellant  (original  writ  petitioner).  Leave  was


granted vide Order dated 29.08.2014.


THE FACTUAL PRISM:


3. The  appellant  joined  the  Indian  Army  on


09.02.1964.  He  was  absorbed  as  an  Assistant


Commandant in the Border Security Force (hereinafter


referred  to  as  the  “Force”)  on  04.06.1969.


Thereafter, he was promoted to the post of Commandant


in the Force as well as granted selection grade in


the rank of Commandant. He was also awarded various


medals, including the Police Medal in 1994 by Hon’ble


the President of India for rendering about 30 years


of unblemished service. Later, he was transferred to


Punjab as Commandant of the 1956 Battalion (BN) (BSF)


with Headquarters at Mamdot, Punjab.


4. On  05.04.1995,  the  local  police  conducted  a


search and a few Jerrycans of Acetic Anhydride, a


controlled substance under Section 9A of the Narcotic


Drugs  and  Psychotropic  Substances  Act,  1985


(hereinafter  referred  to  as  the  “NDPS  Act”),  were


stated to be located in Pakistani territory and in


the fields owned by Indian civilians adjoining the
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border,  for  which  First  Information  Report  No.  92


dated 05.04.1995 i.e., on the same day, was lodged in


Police Station Ferozepur, Punjab by the local police


naming two persons  viz. Lakhwinder Singh and Surjit


Singh  @ pahalwan as the accused showing them to be


smugglers.


5. On 07.04.1995, the appellant was directed to hand


over charge and move to the STC, the Force, Kharkan,


where he was placed under arrest.  However, search of


the appellant’s house did not lead to any recovery of


any incriminating material(s).


6. On 09.04.1995, a one-man Staff Court of Inquiry


was ordered into the incident headed by one Mr. V.K.


Sharma. In the said Inquiry, Inspector Didar Singh,


who was in actual and physical command and control of


the  area  in  the  vicinity  of  which  the  alleged


Jerrycans  were  recovered,  is  said  to  have  made  a


statement that he was involved in the incident at the


behest of the appellant.


7. On the basis of the Inquiry Report, the appellant


was  issued  charge  sheet  dated  04.07.1995  under


Sections 40 & 46 of the Border Security Force Act,


1968  (hereinafter  referred  to  as  the  “BSF  Act”).


However,  the  charges,  as  laid  aforesaid,  were


dropped.
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8. Thereafter,  the  appellant  superannuated  on


31.08.1995 after rendering service in the Force for


31 years, 6 months and 22 days.


9. On 20.10.1995, a fresh charge sheet containing


three  charges  was  served  on  the  appellant.  Two


charges were under Section 46 of the BSF Act for


Civil offence committed in contravention of Section


25 of the NDPS Act and one charge under Section 40 of


the BSF Act. Trial against the appellant commenced on


30.10.1995  by  convening  a  General  Security  Force


Court (hereinafter referred to as the “GSFC”).


10.  The  appellant,  invoking  Article  226  of  the


Constitution of India (hereinafter referred to as the


“Constitution”),  filed  Writ  Petition  No.  16008  of


1995 before the High Court, against the rejection of


his application questioning jurisdiction of the GSFC,


which was dismissed on 18.01.1996.


11. Meanwhile, one accused alleged smuggler in FIR


No.  92  dated  05.04.1995  (described  supra),  namely


Surjit Singh @ Pahalwan, moved the High Court, by way


of  Criminal  Miscellaneous  No.  10562-M  of  1996,


seeking quashing of the FIR against him. The ground


urged  was  that,  on  the  date  of  alleged  incident,


Surjit Singh @ Pahalwan was lodged in the Central


Jail, Amritsar and could not have been involved in
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the crime. The said petition was allowed vide order


dated 01.11.1996.


12. On 10.04.1996, the GSFC gave its verdict, finding


the  appellant  not  guilty  of  the  first  charge  but


guilty of the second and third charges. It sentenced


him to 10 years’ Rigorous Imprisonment; imposed fine


of Rs. 1,00,000/-, and; dismissed him from service.


This was confirmed by the Confirming Officers.


13. Statutory  petition  against  his  conviction  and


sentence  was  then  filed  by  the  appellant  on


15.05.1996. As the same was not being decided by the


concerned  authority,  the  appellant  moved  the  High


Court  vide Civil Writ Petition No. 13020 of 1996,


which  was  disposed  of  by  order  dated  28.08.1996,


directing the respondent-Authority to dispose of the


statutory petition within a period of two months.


14. Pursuant  thereto,  the  respondent-Authority


rejected  the  appellant’s  statutory  petition  on


02.11.1996.  In  this  light,  the  appellant  filed


Criminal Writ Petition No. 3 of 1997 before the High


Court for quashing his trial and the impugned order


therein,  as  also  seeking  directions  to  quash  all


consequential orders and to release the pensionary


and other benefits to the appellant.
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15. On 19.09.1997 [1997 SCC OnLine P&H 1176], the


appellant was granted bail by the High Court and he


remained on bail w.e.f., 19.09.1997 till 19.02.2010.


16. In  the  meantime,  the  other  co-accused  viz.


Lakhwinder Singh was discharged by the learned Trial


Court in the absence of any evidence.


17. The High Court dismissed Criminal Writ Petition


No. 3 of 1997 on 19.02.2010, which is the Impugned


Judgment.


SUBMISSIONS BY THE APPELLANT:


18. Learned counsel for the appellant submitted that


as  far  as  Charge  No.1  was  concerned,  i.e.,  of


knowingly having permitted Lakhwinder Singh, on the


intervening night of 9/10th March, 1995, to take out


30 Jerrycans of 40 litres each of Acetic Anhydride


from India to Pakistan through border fencing gate


No. 205 of BOP Barrake under his control, the same


was not proved against the appellant.


19.  However, the learned counsel for the appellant


submitted  that  Charge  No.  2,  which  was  identical


though the date(s) were 4/5th April, 1995, of having


knowingly permitted the two smugglers to take out 44


Jerrycans of 40 litres each of Acetic Anhydride  from


India to Pakistan from Border fencing gate No. 205 of


BOP Barake, under his control has been held to be
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proved by the GSFC, is clearly unsustainable as one


accused Surjit Singh @ Pahalwan was given relief by


the High Court by quashing the FIR against him on the


ground that he was lodged in Central Jail, Amritsar


on  the  said  date(s),  and  the  other  co-accused


Lakhwinder  Singh  was  also  discharged  by  the  trial


court itself in the absence of any evidence. Thus,


according to learned counsel, two persons, stated to


have taken away the Jerrycans having themselves been


let off, the case against the appellant automatically


fails.  As far as Charge No. 3, of knowingly acting


prejudicial to good order and discipline of the Force


during  his  tenure  as  Commandant  at  Mamdot  between


November, 1994 and April, 1995 of the 67 Battalion of


the Force and having improperly influenced Subedar


Didar Singh of his unit to facilitate the alleged


smuggling of contraband goods from India, is clearly


not established for the reason that it was on the


statement  of  the  said  Didar  Singh  (who  was  his


subordinate  and  the  actual  in-charge  of  the  area


where the said activity is alleged to have occurred)


has, clearly, made a statement to save himself from


the obvious and severe consequences, which would have


entailed.  Learned  counsel  submitted  that  this  may


even have been at the behest of the superior officers


of  the  appellant,  inasmuch  as  there  was  genuine


apprehension  of  the  same,  for  the  appellant  had


stoutly refused to oblige his Controlling Officer, on
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an earlier occasion. It was contended that the trial


itself was a nullity as the BSF Act does not envisage


the GSFC trying offence(s) under the NDPS Act and it


also did not obtain the requisite sanction from the


Central Government for initiating trial against the


appellant as required under and in terms of Section


59(3) of the NDPS Act. It was further contended that


Rule 102 of the BSF Rules, 1969 (hereinafter referred


to as “the Rules”) provides that only one sentence


shall be awarded in respect of all the offences of


which the accused is found guilty. However, in the


present  case  three  punishments  were  given,  which


contravenes Rule 102 of the Rules read with Section


48 of the BSF Act.


20. It was the submission of learned counsel that the


sentence of dismissal from service is also illegal as


the appellant retired on 31.08.1995, even before the


issuance of the charge sheet in question and thus


there  cannot  be  any  sentence  of  dismissal  from


service, which is made clear from Rule 166 of the


Rules,   which  stipulate  that  the  sentence  of


dismissal  shall  take  effect  from  the  date  of


promulgation of such sentence or from any subsequent


date as may be specified at the time of promulgation,


which  in  the  present  case  is  much  after  the


superannuation  of  the  appellant  from  service.


Likewise, it was contended that once the first charge


sheet dated 04.07.1995 was dropped, apparently for
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insufficient evidence, the appellant was required to


be discharged under Rule 59(1)(i) of the Rules and


thus,  the  second  charge  sheet  dated  20.10.1995  is


illegal more so since Chapter VIII of the Rules do


not  contemplate  the  issuance  of  any  second  charge


sheet  under  the  BSF  Act  and  the  Rules.  It  was


submitted  that  the  Rules  specifically  provide  for


amendment  of  the  charge  sheet  i.e.,  addition,


omission or alteration in the charge by the GSFC;


whereas in the instant case, an entirely new charge


sheet had been issued by the Additional DIG which


tantamounted to, in effect, a second trial which is


prohibited under Section 75 of the BSF Act.


21.  On  the  point  of  withholding  the  appellant's


pension,  gratuity  and  other  benefits,  it  was


submitted  that  having  already  superannuated  on


31.08.1995,  there  was  no  authority  vested  in  the


Force to withhold the same and due to such arrogant


and arbitrary  action, the appellant, now aged about


82  years  and  having  superannuated  about  almost  28


years back, is in a very poor financial condition and


is unable to sustain himself, having no means for his


daily needs and medical expenses.


22. Learned counsel submitted that neither the BSF


Act  nor  the  Rules  envision  withholding  pension,


gratuity, leave encashment and other dues/benefits of


any retiree, after retirement without there being a
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specific order under Section 48(1)(k) & 48(1)(l) of


the  BSF  Act,  which  in  the  present  case  has


admittedly, not been passed. Even otherwise it was


contended that withholding pension is violative of


Rule 9 of the Central Civil Services (Pension) Rules,


1972 (hereinafter referred to as “the Pension Rules”)


which  provide  that  only  Hon’ble  the  President  of


India can withhold pension of an employee.


23.  In  support  of  such  contention,  reliance  was


placed on the decisions of this Court in  State of


Jharkhand v Jitendra Kumar Srivastava, (2013) 12 SCC


210, the relevant being at Paragraph No. 16 holding


that  a  person  cannot  be  deprived  of  his  pension


without  the  authority  of  law,  which  is  the


constitutional mandate enshrined in Article 300A of


the  Constitution  of  India,  and  further,  in  Veena


Pandey v Union  of  India,  (2022)  2  SCC  379,  the


relevant being at Paragraph No. 10 where it was held


that pension is the deferred portion of compensation


for rendering long years of service and is a hard-


earned benefit accruing to an employee and has been


held to be in the nature of property. We note that


the  appellant  had  addressed  representations  to


different authorities seeking release of his dues or


a  copy  of  the  order  by  which  the  same  have  been


withheld,  filed  alongwith  the  application  seeking
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early hearing i.e. Crl. M.P. No. 74756/2021 at Pages


16-17.


24.  It  was  also  submitted  that  as  far  as  Acetic


Anhydride is concerned, it is neither a narcotic drug


nor a psychotropic substance, but only a controlled


substance  under  Section  9A  of  the  NDPS  Act,


punishable under Section 25A of the NDPS Act.


25. Summing up, it was submitted by learned counsel


for  the  appellant  that  there  have  also  been


violations of other statutory provisions of the BSF


Act  and  the  Rules  and  the  principles  of  natural


justice were not conformed to during trial.


SUBMISSIONS OF THE RESPONDENTS:


26.  Per  contra,  learned  senior  counsel  for  the


respondents supported the Judgment under challenge.


It was submitted that there was no infirmity in the


appellant being tried separately as he was charged


under the NDPS Act and under Sections 40 & 46 of the


BSF Act read with Section 25 of the NDPS Act.


27. It was urged that Subedar Didar Singh was tried


and convicted by GSFC and sentence of forfeiture of


ten years of service for the purpose of pension and


severe reprimand were handed out; Sub. N. K. Satpal


was tried by GSFC and inflicted with reduction to the


rank of Lance Naik (L/NK), and Constable Keshav Singh
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was  tried  by  the  GSFC  and  awarded  sentence  of


rigorous imprisonment for 45 days in force custody.


It  was  contended  that  the  appellant  cannot  derive


benefit  from  the  discharge  of  the  two  purported


smugglers as they were charged with the offence of


placing  the  contraband  substance  on  the  spot  from


where  it  was  recovered,  while  the  appellant  was


charged under Section 25 of the NDPS Act. It was


submitted that the contraband items could not have


been taken outside the area controlled by the Force,


which was under the overall control of the appellant,


to  the  Pakistani  side  without  it  having  passed


through the gates which were manned by the personnel


of the Force. Further, it was submitted that Surjit


Singh @ Pahalwan was given relief by quashing the FIR


concerned,  as  he  was  able  to  establish  his


incarceration in jail on the date of the incident.


28. Learned counsel submitted that as per the secret


information received by the appellant, the Jerrycans


of  Acetic  Anhydride  were  placed  near  the


international borders by the two smugglers with the


help of the officials of the Force and even if the


said two persons were the lead perpetrators, the role


of the appellant and other officers/personnel of the


Force,  in  aiding  such  movement  was  clearly


established. It was submitted that the appellant was


in  overall  command  of  the  area  and  is,  hence,


responsible for the incidents narrated hereinbefore.
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29. On the question of pension, gratuity and other


retiral benefits being withheld, learned counsel for


the respondents submitted that the appellant had been


paid GPF and CGEIS. Further, it was stated at the Bar


that he had also been paid provisional pension under


Rule 69 of the Pension Rules, and only later on, the


same was stopped, taking recourse to Rule 24 of the


Pension  Rules,  as  dismissal  from  service  entails


forfeiture of past service.


ANALYSIS, REASONING AND CONCLUSION:


30. Having  perused  the  materials  on  record  and


surveyed the relevant judicial pronouncements, upon


an  overall  examination,  this  Court  is  unable  to


uphold the view taken by the learned Single Bench of


the High Court.


31.  Procedural  deficiencies  in  the  process  and/or


trial,  canvassed  by  learned  counsel  for  the


appellant,  have  purposely  not  been  dealt  with.


Expressing  no  opinion  thereon,  we  leave  those


question(s) of law open for adjudication in a more


appropriate case, as we are interfering on merits.


32. In Council of Civil Service Unions v Minister for


the Civil Service, [1984] 3 WLR 1174 (HL), the House


of Lords, speaking through Lord Diplock, stated:
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“… Judicial review has I think developed to a stage
today when, without reiterating any analysis of the
steps by which the development has come about, one can
conveniently classify under three heads the grounds on
which administrative action is subject to control by
judicial  review. The  first  ground  I  would  call
‘illegality’, the second ‘irrationality’ and the third
‘procedural  impropriety’.  That  is  not  to  say  that
further development on a case by case basis may not in
course of time add further grounds.  I have in mind
particularly the possible adoption in the future of the
principle of ‘proportionality’ which is recognised in
the administrative law of several of our fellow members
of the European Economic Community; …”


(emphasis supplied)


33. In Bhagat Ram v State of Himachal Pradesh, (1983)


2 SCC 442, it was opined:


“15. … It is equally true that the penalty imposed must
be commensurate with the gravity of the misconduct, and
that any penalty disproportionate to the gravity of the
misconduct  would  be  violative  of  Article  14  of  the
Constitution. … ”


(emphasis supplied)


34. In Ranjit Thakur v Union of India, (1987) 4 SCC


611,  this  Court,  in  the  circumstances  therein,


commented, at paragraph no. 27, that: 


“… the punishment is so strikingly disproportionate as
to  call  for  and  justify  interference.  It  cannot  be
allowed to remain uncorrected in judicial review.”. 


35.  In  Andhra  Pradesh  Industrial  Infrastructure


Corporation Limited v S N Raj Kumar, (2018) 6 SCC


410, this Court exposited:
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“20.…  In  the  realm  of  Administrative  Law
“proportionality” is a principle where the court is
concerned with the process, method or manner in which
the  decision-maker  has  ordered  his  priorities  and
reached a conclusion or arrived at a decision. The very
essence of decision-making consists in the attribution
of  relative  importance  to  the  factors  and
considerations  in  the  case. The  doctrine  of
proportionality  thus  steps  in  focus  true  nature  of
exercise — the elaboration of a rule of permissible
priorities [Union of India v. G. Ganayutham, (1997) 7
SCC  463:  1997  SCC  (L&S)  1806].  De  Smith  [Judicial
Review of Administrative Action (1995), para 13.085,
pp. 601-605; see also, Wade: Administrative Law (2009),
pp.  157-158,  306-308.]  also  states  that
“proportionality”  involves  “balancing  test”  and
“necessity test”. The “balancing test” permits scrutiny
of  excessive  onerous  penalties  or  infringement  of
rights  or  interests  and  a  manifest  imbalance  of
relevant considerations.”


(emphasis supplied)


36. We are quite conscious that in the armed forces


of  the  Union,  including  the  paramilitary  forces,


utmost discipline, unity of command  et al are the


sine  qua  non.  That  said,  the  doctrine  of


proportionality still holds the field.


37.  In  the  absence  of  direct  and  cogent  evidence


against the appellant, even if the GSFC was convinced


of the appellant’s guilt, the punishment handed out


was too harsh, paying heed that the appellant would,


even  then,  be  a  first-time  delinquent,  and  not  a


habitual  offender.  Arguendo,  that  there  be  some


semblance of truth in the allegations, the punishment


meted  out,  in  our  considered  view,  was


disproportionate.
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38. Another factor which has nudged this Court to


introspect vis-à-vis proportionality herein, is that


the appellant has served the country for over 31 ½


years  without  blame  or  blemish,  and  has  received


various  awards,  inter  alia,  including  medal  from


Hon’ble the President of India. The appellant’s track


record is otherwise unquestionable.


39.  There  is  no  quarrel  with  the  propositions


enunciated in  Jitendra Kumar Srivastava  (supra) and


Veena Pandey (supra). The need to restate the settled


position of law in, inter alia, D S Nakara v Union of


India,  (1983)  1  SCC  305;  State  of  West  Bengal  v


Haresh C Banerjee, (2006) 7 SCC 651, and; Dr Hira Lal


v State of Bihar, (2020) 4 SCC 346, is obviated –


this  Court  has  taken  the  consistent  view  that  a


person  cannot  be  deprived  of  pension  dehors the


authority of law.


40. If things stood only thus, we may have considered


remanding the matter back to the GSFC. But, given the


long  period  of  time  elapsed,  the  age  of  the


appellant, and our finding below on the evidentiary


aspect,  we  refrain  from  adopting  that  course  of


action.


41. On the alleged criminality, the undisputed and


uncontroverted fact remains that the appellant was


commanding  the  Force  operating  over  a  large  area,
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including from where the Jerrycans allegedly moved


from the Indian side to the Pakistani side. However,


it is equally not in dispute that the actual manning


of the area is by the subordinate personnel of the


Force.  In  the  present  instance,  the  subordinate


personnel have been adjudged guilty, indicating their


active involvement. Being the persons on the spot, it


was their primary responsibility to ensure that no


crimes/offences/questionable incidents took place on


their watch. Moreover, there is no direct evidence


against the appellant.


42. Illustratively, it would not be out of place to


draw an analogy from a situation where a crime occurs


under  the  jurisdiction  of  the  Superintendent  of


Police  and  in  the  criminal  proceedings  emanating


therefrom, some police personnel are held guilty, and


thereafter,  a  criminal  case  as  also  departmental


proceedings,  based  on  such  acts  of  commissions  or


omissions, is opened against the said Superintendent


of  Police,  on  the  premise  that  such  incident


transpired under his overall watch and control. This


would  be  an  extreme  and  absurd  extension  of  the


principle  of  dereliction  of  duty  and/or  active


connivance, in the absence of overwhelming material


establishing guilt, or at the very least, negating


the probability of his innocence.
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43. This Court would hasten to add that it should not


be  construed  that  the  appellant,  being  the


Commandant,  had  no  responsibility/duty  to  prevent


such incident, but to stretch it to the extent to


label  him  an  active  partner  and/or  facilitator  of


such crime is wholly unjustified, having regard to


the present factual matrix. Notably, solely on the


strength of the statement of Subedar Didar Singh –


who is said to have confessed to his involvement in


the incident but goes on to add that it was at the


behest of and upon the direction of the appellant –


the appellant was subjected to punishment.


44. In Mohd. Jamiludin Nasir v State of West Bengal,


(2014) 7 SCC 443, examining Sections 10 and 30 of the


Evidence Act, 1872, it was held:


“144. Going by the above provisions,  the relevance,
efficacy and reliability of the confessional statement
of appellant Nasir when examined on the touchstone of
Sections 10 and 30 of the Evidence Act, it will have to
be stated that the confession of a co-accused cannot be
treated as substantive evidence to convict other than
the person who made the confession on the evidentiary
value  of  it.  It  is,  however,  well  established  and
reiterated  in  several  decisions  of  this  Court  that
based on the consideration of other evidence on record
and if such evidence sufficiently supports the case of
the prosecution and if it requires further support, the
confession of a co-accused can be pressed into service
and reliance can be placed upon it. In other words if
there are sufficient materials to reasonably believe
that  there  was  concert  and  connection  between  the
persons charged with the commission of an offence based
on a conspiracy, it is immaterial even if they were
strangers to each other and were ignorant of the actual
role played by them of such acts which they committed
by joint effort. Going by Section 30 of the Evidence
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Act, when more than one person are being tried jointly
for the same offence and a confession made by one of
such persons is found to affect the maker as well as
the co-accused and it stands sufficiently proved, the
Court can take into consideration such confession as
against other persons and also against the person who
made such confession from the above proposition, we can
make  reference  to  the  decisions  of  this  Court  in
Natwarlal Sakarlal Mody v. State of Bombay [(1963) 65
Bom LR 660 (SC)] and Govt. (NCT of Delhi) v. Jaspal
Singh [(2003) 10 SCC 586 : 2004 SCC (Cri) 933].”


     (emphasis supplied)


45.  As  emphasised  hereinbefore,  save  and  except


Subedar  Didar  Singh’s  statement,  roping  in  the


appellant, there is no material against him. Hence,


ceteris  paribus,  without  other  material(s)


incriminating the appellant or pointing to his guilt,


the statement of a single person alone, ought not to


have, in this instance, resulted in his conviction.


46. This Court is mindful that at the proximate time,


the search of the appellant’s house, did not result


in recovery of any incriminating documents/articles.


Such  non-recovery  would  obviously  enure  to  the


appellant’s benefit.


47. While declining to consider the plea raised of


insufficiency of evidence, the learned Single Bench,


at page 13 (of 19) of the Impugned Judgment, has


commented:
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“The finding by a Security Force Court on the basis of
appreciation of evidence would be beyond the purview of
a writ Court as has been consistently held by various
Courts including the Hon’ble Supreme Court.”


48. The High Court ought to have been cognizant that,


considering the seriousness of the issue(s) raised,


it was not denuded of the power to sift through the


evidence,  even  in  a  criminal  writ  petition.  This


Court in Nawab Shaqafath Ali Khan v Nawab Imdad Jah


Bahadur, (2009) 5 SCC 162, held:


 “48.  If  the  High  Court  had  the  jurisdiction  to
entertain either an appeal or a revision application or
a  writ  petition  under  Articles  226  and  227  of  the
Constitution of India, in a given case it, subject to
fulfilment of other conditions, could even convert a
revision application or a writ petition into an appeal
or  vice  versa  in  exercise  of  its  inherent  power.
Indisputably,  however,  for  the  said  purpose,  an
appropriate case for exercise of such jurisdiction must
be made out.”


(emphasis supplied)


49. In respectful agreement with the above statement


of law, we reiterate that High Courts, under Articles


226 and/or 227, are to exercise their discretion “…


solely  by  the  dictates  of  judicial  conscience


enriched by judicial experience and practical wisdom


of the judge.”, as highlighted in Surya Dev Rai v Ram


Chander Rai, (2003) 6 SCC 675. This guiding principle


still governs the field, and the 3-Judge Bench in


Radhey Shyam v Chhabi Nath, (2015) 5 SCC 423 had only
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partly  overruled  Surya  Dev  Rai (supra)  in  terms


below:


“29.1.  Judicial  orders  of  the  civil  court  are  not
amenable to writ jurisdiction under Article 226 of the
Constitution.


29.2. Jurisdiction under Article 227 is distinct from
jurisdiction under Article 226.


29.3. Contrary view in Surya Dev Rai [Surya Dev Rai v.
Ram Chander Rai, (2003) 6 SCC 675] is overruled.”


50. Article 226 of the Constitution is a succour to


remedy injustice, and any limit on exercise of such


power, is only self-imposed. Gainful reference can be


made to, amongst others, A V Venkateswaran v Ramchand


Sobhraj Wadhwani, (1962) 1 SCR 573 and  U P State


Sugar Corporation Ltd. v Kamal Swaroop Tandon, (2008)


2 SCC 41. The High Courts, under the Constitutional


scheme,  are  endowed  with  the  ability  to  issue


prerogative writs to safeguard rights of citizens.


For exactly this reason, this Court has never laid


down any strait-jacket principles that can be said to


have “cribbed, cabined and confined” [to borrow the


term employed by the Hon. Bhagwati, J. (as he then


was) in E P Royappa v State of Tamil Nadu, AIR 1974


SC  555]  the  extraordinary  powers  vested  under


Articles 226 or 227 of the Constitution. Adjudged on


the anvil of Nawab Shaqafath Ali Khan (supra), this


was a fit case for the High Court to have examined
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the matter threadbare, more so,  when it did not


involve navigating a factual minefield.


51.  For  reasons  aforenoted,  this  criminal  appeal


succeeds and stands allowed. Consequently, (a) the


Impugned Judgement is quashed and set aside, and; (b)


the conviction and sentence awarded by the GSFC dated


10.04.1996 is also set aside. The appellant is held


entitled to full retiral benefits from the date of


his superannuation till date. All payments due to him


be processed and made within twelve weeks from today,


albeit  after  adjusting  amount(s),  if  any,  already


paid.


52. Costs made easy.


ADDITIONAL DIRECTIONS:


53. The Impugned Judgment annexed in the paperbook is


a  certified  copy  obtained  from  the  High  Court.


However, it is not numbered paragraph-wise.


54. In  Shakuntala Shukla v State of Uttar Pradesh,


2021 SCC OnLine SC 672, this Court had the occasion


to observe:


“35. … A judgement should be coherent, systematic and 
logically organised …”.


55. Likewise, in  State Bank of India v Ajay Kumar


Sood, 2022 SCC OnLine SC 1067, this Court opined:
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“21. It  is  also  useful  for  all  judgments  to  carry
paragraph numbers as it allows for ease    of    reference  
and enhances the structure, improving the readability
and accessibility   of   the judgments.   A Table of Contents
in a longer version assists access to the reader.”


(emphasis supplied)


56. It is desirable that all Courts and Tribunals, as


a matter of practice, number paragraphs in all Orders


and Judgments in seriatim, factoring in the judgments


afore-extracted.


57.  The  learned  Secretary-General  shall  circulate


this judgement to the learned Registrars General of


all High Courts, to place the same before Hon’ble the


Chief  Justices,  to  consider  adoption  of  a  uniform


format  for  Judgments  and  Orders,  including


paragraphing. The learned Chief Justices may direct


the Courts and Tribunals subordinate to their High


Courts accordingly as well.


....…...............J. 
  [KRISHNA MURARI]


   ....................….J.
[AHSANUDDIN AMANULLAH] 


NEW DELHI
APRIL 13, 2023
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		 “15. … It is equally true that the penalty imposed must be commensurate with the gravity of the misconduct, and that any penalty disproportionate to the gravity of the misconduct would be violative of Article 14 of the Constitution. … ”

		 “… the punishment is so strikingly disproportionate as to call for and justify interference. It cannot be allowed to remain uncorrected in judicial review.”.

		 “The finding by a Security Force Court on the basis of appreciation of evidence would be beyond the purview of a writ Court as has been consistently held by various Courts including the Hon’ble Supreme Court.”

		 “35. … A judgement should be coherent, systematic and logically organised …”.

		 “21. It is also useful for all judgments to carry paragraph numbers as it allows for ease of reference and enhances the structure, improving the readability and accessibility of the judgments. A Table of Contents in a longer version assists access to the reader.”
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IN THE HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


ON THE 1ST DAY OF MAY, 2023 


BEFORE: 


HON’BLE SHRI JUSTICE MANOJ KUMAR TIWARI 


 
WRIT PETITION (M/S) No. 544 of 2018 


 
 


BETWEEN: 
 
Satya Prakash Kureel.                                ...Petitioner 


(By Mr. Dushyant Mainali, Advocate for the petitioner) 


 


AND: 
 
State of Uttarakhand & others.        ...Respondents 


(By Mr. Pradeep Hairiya, Standing Counsel for the State of 


Uttarakhand/respondent nos.1 to 3 and Mr. Rajendra Dobhal, Senior 


Advocate, assisted by Mr. Shubhang Dobhal, Advocate for respondent 


no. 4.)  


 
 


JUDGMENT 
 


   According to petitioner, he is a permanent 


resident of District Raebareli in State of Uttar Pradesh, 


however, he obtained a Scheduled Caste certificate 


from Bhopal in State of Madhya Pradesh.  


Subsequently, on his application, he was issued a caste 


certificate by Tehsildar Kichha on 06.04.2005 declaring 


him to be a Scheduled Caste of State of Uttarakhand.  


The said caste certificate was cancelled by Tehsildar, 


Kichha on a complaint vide order dated 16.02.2018.  


Petitioner has challenged the cancellation order in this 


writ petition.  


 
2.  According to petitioner, he was born in 


Village Dallikhera, Post Tala (Gurbuxganj), District 


Raebareli in State of Uttar Pradesh, on 20.12.1970 and 
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he studied upto VIIIth standard in District Raebareli and, 


thereafter, he migrated to Bhopal in State of Madhya 


Pradesh, where his father was employed with Madhya 


Pradesh State Electricity Board.  From the documents 


brought on record, it is revealed that petitioner passed 


High School and Higher Secondary School Examination 


from Secondary Education Board Madhya Pradesh, 


Bhopal and he was awarded B.Com. and M.Com. 


degree by Barkatullah Vishwavidyalalya, Bhopal.  The 


caste certificate issued to petitioner by Tehsildar Hujar 


District Bhopal on 09.08.1989 is on record as Annexure 


9-A to the writ petition, which shows him to be 


permanent resident of Sudama Nagar Govindpura, 


Tehsil Hujar, District Bhopal.  It is mentioned in the 


certificate that petitioner’s caste is included in the list 


of Scheduled Castes of District Bhopal and benefit of 


said certificate would be available to him only in 


respect of scholarships/employment given by State of 


Madhya Pradesh.   


 


3.  G.B. Pant University of Agriculture and 


Technology is a State University established under U.P. 


Krishi Evam Prodyogik Vishwavidyalalya Adhiniyam, 


1958.  In the year 1998, petitioner was appointed as 


Assistant Accountant in the said University against a 


post reserved for Scheduled Castes.  State of 


Uttarakhand came into being w.e.f. 09.11.2000 in 


terms of provisions contained in U.P. State 


Reorganization Act, 2000 and, upon state 


reorganization, said University became State University 


of Uttarakhand.   
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4.  In the year 2005, the said University issued 


an advertisement, inviting applications for appointment 


to various Teaching and Non-Teaching positions, 


including the post of Accounts Officer.  In the said 


advertisement, it was mentioned that benefit of 


reservation will be given only to residents of 


Uttaranchal (now Uttarakhand) as per orders of State 


Government and Scheduled Caste, Scheduled Tribe and 


Other Backward Classes category candidates of other 


States shall be considered under un-reserved category.  


To meet the aforesaid requirement of the 


advertisement, petitioner applied for fresh caste 


certificate to Tehsildar, Kichha and a certificate was 


issued to him, on 06.04.2005, certifying that he is a 


Scheduled Caste of Uttarakhand.  On the strength of 


the said certificate, petitioner was appointed as 


Accounts Officer in the University against a reserved 


post.  However, the caste certificate issued to him on 


06.04.2005 was cancelled on 16.02.2018, based on a 


complaint.  


 
5.  It is not in dispute that before cancelling the 


caste certificate, a notice was issued to petitioner on 


12.12.2017, requiring him to produce evidence in 


support of his caste status, however, he could not 


produce any evidence.  From the impugned cancellation 


order, it is revealed that personal hearing was also 


given to petitioner on 20.12.2017, but petitioner could 


not produce any material to support the caste 


certificate issued to him. His caste certificate was thus 


cancelled by holding that no one can have caste 


certificate from two different States for availing benefit 


of reservation in both states.   
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6.  Learned counsel for the petitioner contends 


that petitioner was serving as Assistant Accountant in 


G.B. Pant University of Agriculture and Technology 


since before State reorganisation and his services were 


not transferable beyond district Udham Singh Nagar, 


therefore, he was rightly issued caste certificate by 


Tehsildar, Kichha, in terms of Government Order dated 


27.05.2014.  Copy of the said Government Order is 


enclosed as Annexure-6 to the rejoinder affidavit filed 


in reply to counter affidavit of respondent nos. 2 & 3.   


 
7.  Careful perusal of said Government Order 


reveals that it applies only to residents of erstwhile 


State of U.P., who were residing permanently in 


Successor State of Uttarakhand, from before its 


creation.  As per caste certificate issued to petitioner by 


Tehsildar, Hujur (Bhopal), he is permanent resident of 


State of Madhya Pradesh, therefore, reliance by 


petitioner on the said Government Order, is misplaced. 


There is nothing on record to show that petitioner 


belongs to Scheduled Castes of the State of Uttar 


Pradesh. 


 
8.  It was further contended on behalf of 


petitioner that Tehsildar Kiccha is not competent to 


cancel the caste certificate issued to petitioner.  The 


said submission is also devoid of merit, as Tehsildar 


Kichha had issued the caste certificate to petitioner on 


06.04.2005, therefore, he was well within his right to 


cancel the same. 


 
9.  Learned Senior Counsel for University has 


drawn attention of this Court to paragraph no. 35 of a 


judgment rendered by Hon’ble Supreme Court in the 


case of Arshad Jamil v. State of Uttarakhand, reported 
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in (2011) 9 SCC 313 for contending that Tehsildar is 


the competent authority for cancelling caste certificate.  


Paragraph no. 35 of the said judgment is reproduced 


below:- 
   “35. The order which is passed by the 


Tahsildar whereby he had finally cancelled the 
caste certificate of the appellant and which is the 
impugned order under challenge in the writ 
petition, was a detailed order giving cogent 
reasons for the decision rendered. The said order 
cannot be termed as an order passed by him at 
anybody's behest or at the dictation of his superior 
officer. The aforesaid order was passed 
independently exercising his own independent 
mind and upon detailed examination of the 
records. Therefore, the submission that the same 
was passed at the dictation of the higher authority 
or that the same was passed for extraneous 
consideration is baseless and without any merit.” 


 
 
10.  Learned counsel for respondents submitted 


that there is no averment in the writ petition as to 


whether caste certificate issued to petitioner by the 


competent authority in State of Madhya Pradesh has 


been cancelled or withdrawn.  They further submitted 


that it was not proper on the part of petitioner to apply 


for fresh caste certificate in State of Uttarakhand, when 


he was having such certificate from State of Madhya 


Pradesh.  Thus, according to them, no one can enjoy 


status of Scheduled Caste in more than one State; 


therefore, the caste certificate issued to petitioner by 


the authorities of Uttarakhand State was rightly 


cancelled. 


 
11.  It is settled position in law that a person 


recognised as member of Scheduled Caste in one State 


is not entitled to benefit of reservation in some other 


State.  In the case of Marri Chandra Shekhar Rao v. 


Dean, Seth G.S. Medical College and others, reported in 


(1990) 3 SCC 130, Hon’ble Supreme Court considered 


the issue whether member of a Scheduled Caste in one 
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State can claim benefit of reservation available to 


Scheduled Caste, in another State.  Paragraph nos. 21, 


22, 23 & 24 of the said judgment are reproduced 


below:- 
   


 “21. We have reached the aforesaid conclusion on 
the interpretation of the relevant provisions. In this 
connection, it may not be inappropriate to refer to the 
views of Dr B.R. Ambedkar as to the prospects of the 
problem that might arise, who stated in the Constituent 
Assembly Debates in reply to the question which was 
raised by Mr Jai Pal Singh  which are to the following 
effect: 


  “He asked me another question and it was 
this. Supposing a member of a Scheduled Tribe 
living in a tribal area migrates to another part of 
the territory of India, which is outside both the 
scheduled area and the tribal area, will he be able 
to claim from the local government, within whose 
jurisdiction he may be residing, the same 
privileges which he would be entitled to when he is 
residing within the scheduled area or within the 
tribal area? It is a difficult question for me to 
answer. If that matter is agitated in quarters 
where a decision on a matter like this would lie, we 
would certainly be able to give some answer to the 
question in the form of some clause in his 
Constitution. But, so far as the present 
Constitution stands, a member of a Scheduled 
Tribe going outside the Scheduled area or tribal 
area would certainly not be entitled to carry with 
him the privileges that he is entitled to when he is 
residing in a scheduled area or a tribal area. So far 
as I can see, it will be practicably impossible to 
enforce the provisions that apply to tribal areas or 
scheduled areas, in areas other than those which 
are covered by them....” 
 


22. In that view of the matter, we are of the opinion 
that the petitioner is not entitled to be admitted to the 
medical college on the basis of Scheduled Tribe 
certificate in Maharashtra. In the view we have taken, 
the question of petitioner's right to be admitted as 
being domicile does not fall for consideration. 


 
23. Having construed the provisions of Articles 341 


and 342 of the Constitution in the manner we have 
done, the next question that falls for consideration, is, 
the question of the fate of those Scheduled Caste and 
Scheduled Tribe students who get the protection of 
being classed as Scheduled Caste or Scheduled Tribe in 
the States of origin when, because of transfer or 
movement of their father or guardian's business or 
service, they move to other States as a matter of 
voluntary (sic involuntary) transfer, will they be entitled 
to some sort of protective treatment so that they may 
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continue or pursue their education. Having considered 
the facts and circumstances of such situation, it 
appears to us that where the migration from one State 
to another is involuntary, by force of circumstances 
either of employment or of profession, in such cases if 
students or persons apply in the migrated State where 
without affecting prejudicially the rights of the 
Scheduled Castes or Scheduled Tribes in those States 
or areas, any facility or protection for continuance of 
study or admission can be given to one who has or 
migrated then some consideration is desirable to be 
made on that ground. It would, therefore, be necessary 
and perhaps desirable for the legislatures or the 
Parliament to consider appropriate legislations bearing 
this aspect in mind so that proper effect is given to the 
rights given to Scheduled Castes and Scheduled Tribes 
by virtue of the provisions under Articles 341 and 342 
of the Constitution. This is a matter which the State 
legislatures or the Parliament may appropriately take 
into consideration. 


24. Having so held, now the question is, as to what 
is to happen to the petitioner in this case. As we have 
held, the petitioner is not entitled to be admitted to the 
Medical College on the basis that he belongs to 
Scheduled Tribe in his original State. The petitioner 
has, however, been admitted. He has progressed in his 
studies. But he had given an undertaking that he will 
not insist on the basis of the admission. If we allow him 
to continue with his studies in Maharashtra's college 
where he has been admitted on the undertaking given 
after he has not succeeded in this application, it would 
be a bad precedent. We must, however, do justice. The 
boy's educational prospects should not be jeopardised 
since he has progressed to a certain extent and 
disqualifying him at this stage or this year on the 
ground that he is not entitled to the protection of 
Scheduled Caste or Scheduled Tribe, would not confer 
any commensurate benefit to Scheduled Castes or 
Scheduled Tribes in Maharashtra or for that matter on 
anybody else. It is, therefore, desirable that the 
question whether he is genuinely belonging to Gouda 
community and whether this community is a Scheduled 
Caste or Scheduled Tribe, should be first properly and 
appropriately determined. As mentioned hereinbefore, 
we have not examined this question. After determining 
that whether after making provisions for the Scheduled 
Castes and Scheduled Tribes of Maharashtra, if any 
facility of admission or continuance of study can be 
given in the Medical College in Maharashtra to the 
petitioner herein, the authorities in charge of the 
institution should consider the same and if on that 
considering they find it justified in allowing the 
petitioner to continue in his studies, they may do so. 
The authorities should consider the same and take 
action accordingly, as expeditiously as possible. In 
considering the question of the petitioner continuing his 
medical educational, the appropriate authorities should 
bear in mind the justice of the situation. We, therefore, 
leave it to the authorities to take appropriate action 
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about the continuance or discontinuance of the 
petitioner in his studies on the basis of the aforesaid 
consideration. We order accordingly. We do so only in 
the background of the peculiar facts and circumstances 
of this case, and the aforesaid observations should not 
be treated as a precedent for other situations.” 


  
 
12.  In the case of U.P. Public Service 


Commission, Allahabad v. Sanjay Kumar Singh, 


reported in (2003) 7 SCC 657, the question which fell 


for consideration before Hon’ble Supreme Court was 


whether a person belonging to Naga Tribe, whose 


forefather migrated from Nagaland to Allahabad in 


State of Uttar Pradesh, would be entitled to benefit of 


reservation available to Scheduled Tribes in State of 


Uttar Pradesh, based on a certificate issued by the 


competent authority in State of U.P.  Allowing the 


appeal filed by U.P. Public Service Commission, Hon’ble 


Supreme Court held that such person cannot be treated 


as Scheduled Tribe candidate for claiming reservation 


available to Scheduled Tribes in State of U.P.  


Paragraph nos. 8 & 9 of the said judgment reproduced 


below:- 
  8. The question arising in this case is no longer res 


integra. Almost the same question was considered 
in Action Committee on Issue of Caste Certificate to 
Scheduled Castes and Scheduled Tribes in the State of 
Maharashtra v. Union of India [(1994) 5 SCC 244] . The 
following question arose for consideration: (SCC p. 246, 
para 1) 


  “Where a person belonging to a caste or tribe 
specified for the purposes of the Constitution to be a 
Scheduled Caste or a Scheduled Tribe in relation to 
State A migrates to State B where a caste or tribe 
with the same nomenclature is specified for the 
purposes of the Constitution to be a Scheduled Caste 
or a Scheduled Tribe in relation to that State B, will 
that person be entitled to claim the privileges and 
benefits admissible to persons belonging to the 
Scheduled Castes and/or Scheduled Tribes in State 
B?” 


 9. The Constitution Bench answered that question in 
the negative. Interpreting Articles 341 and 342, the 
Court observed: (SCC p. 247, para 3) 
 “What is important to notice is that the castes or 


tribes have to be specified in relation to a given 
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State or Union Territory. That means a given caste 
or tribe can be a Scheduled Caste or a Scheduled 
Tribe in relation to the State or Union Territory for 
which it is specified.” 


 
 
13.  A Constitution Bench of Hon’ble Supreme 


Court in the case of Bir Singh v. Delhi Jal Board and 


others, reported in (2018) 10 SCC 312 has held that “a 


person belonging to Scheduled Caste in one State 


cannot be deemed to be a Scheduled Caste person in 


relation to any other State to which he migrates for the 


purposes of employment or education. Paragraph 


nos.33 & 34 of the said judgment is reproduced below:- 


 
“33. The issue has to be viewed from another 
perspective. If a member of a Scheduled 
Caste/Scheduled Tribe of Andhra Pradesh who had 
migrated to Maharashtra is to be given the benefit of 
reservation it will amount to depriving a member of a 
Scheduled Caste/Scheduled Tribe of Maharashtra by 
reducing the reservation earmarked for them. It is in 
this context, in Marri Chandra Shekhar Rao [Marri 
Chandra Shekhar Rao v. Seth G.S. Medical College, 
(1990) 3 SCC 130 : 1 SCEC 382] , that the Constitution 
Bench observed as under: (SCC pp. 144, para 14) 


“14. … But having regard to the purpose, it 
appears to us that harmonious construction 
enjoins that we should give to each expression — 
“in relation to that State” or “for the purposes of 
this Constitution” — its full meaning and give 
their full effect. This must be so construed that 
one must not negate the other. The construction 
that reservation made in respect of the 
Scheduled Caste or Tribe of that State is so 
determined to be entitled to all the privileges and 
rights under the Constitution in that State would 
be the most correct way of reading, consistent 
with the language, purpose and scheme of the 
Constitution. Otherwise, one has to bear in mind 
that if reservations to those who are treated as 
Scheduled Caste or Tribe in Andhra Pradesh are 
also given to a boy or a girl who migrates and 
gets deducted (sic inducted) in the State of 
Maharashtra or other States where that caste or 
tribe is not treated as Scheduled Caste or 
Scheduled Tribe then either reservation will have 
the effect of depriving the percentage to the 
member of that caste or tribe in Maharashtra 
who would be entitled to protection or it would 
denude the other non-Scheduled Castes or non-
Scheduled Tribes in Maharashtra to the 
proportion that they are entitled to. This cannot 
be logical or correct result designed by the 
Constitution.” 


 
34. Unhesitatingly, therefore, it can be said that a 
person belonging to a Scheduled Caste in one State 
cannot be deemed to be a Scheduled Caste person in 
relation to any other State to which he migrates for the 
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purpose of employment or education. The expressions 
“in relation to that State or Union Territory” and “for the 
purpose of this Constitution” used in Articles 341 and 
342 of the Constitution of India would mean that the 
benefits of reservation provided for by the Constitution 
would stand confined to the geographical territories of a 
State/Union Territory in respect of which the lists of 
Scheduled Castes/Scheduled Tribes have been notified 
by the Presidential Orders issued from time to time. A 
person notified as a Scheduled Caste in State ‘A’ cannot 
claim the same status in another State on the basis that 
he is declared as a Scheduled Caste in State ‘A’.”                                                                 


 


 14.  It is well settled by now that reservation 


available to Scheduled Castes and Scheduled Tribes is 


State specific.  The Scheduled Castes are identified 


under Article 341 and Scheduled Tribes are identified 


under Article 342 of the Constitution, which provide 


that the President may after consultation with the 


Governor of a State, by public notification, specify the 


castes, races or tribes, which shall for the purposes of 


this Constitution be deemed to be Scheduled Castes in 


relation to that State. In the case of Bir Singh (Supra), 


Hon’ble Supreme Court in paragraph no. 36 has 


observed that ‘Scheduled Castes and Scheduled Tribes 


thus specified in relation to a State or a Union Territory 


does not carry the same status in another State or 


Union Territory’. 


 


15.  In the present case, petitioner has been 


declared to be a Scheduled Caste of State of Madhya 


Pradesh by a competent authority of that State. Thus, 


he cannot simultaneously be a member of a Scheduled 


Caste community of State of Uttarakhand.  Since the 


caste certificate issued to petitioner by State of Madhya 


Pradesh is still holding the field, therefore, the 


declaration made by Tehsildar that petitioner is 


Scheduled Caste of State of Uttarakhand by issuing 


certificate dated 06.04.2005 was contrary to the 


constitutional scheme.  Thus, this Court does not find 
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any infirmity in the order of cancellation passed by 


Tehsildar, Kichha on 16.02.2018. Thus, there is no 


scope for interference. 


 


16.  Accordingly, the writ petition fails and is 


dismissed. There will be no order as to costs.  
 


 
  (MANOJ KUMAR TIWARI, J.)   


Arpan 
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No Date 


Office Notes, 
reports, orders or 


proceedings or 
directions and 


Registrar’s order 
with Signatures 


COURT’S OR JUDGES’S ORDERS 


   WPSS No.1490 of 2020 
Hon’ble Manoj Kumar Tiwari, J. 
  
 Mr. P.C. Petshali, Advocate for the 
petitioner. 
 Mr. Narain Dutt, Brief Holder for the 
State of Uttarakhand. 
 Mr. Rajesh Sharma, Standing 
Counsel for Union of India.  
 Heard learned counsel for the 
parties. 
 Petitioner was appointed as Ward 
Boy in Medical Department of the State 
Government and was posted in 
Community Health Centre, Jaspur w.e.f. 
31.12.1983 and his services were 
regularized on 24.05.1989. 
 According to petitioner, in the year 
2015, while he was posted at L.D. Bhatt 
Government Hospital, Kashipur, he 
suffered from mental illness, 
consequently, he remained absent from 
duties between 30.03.2015 to 
29.05.2019.  It is further his case that he 
reported for duties on 30.05.2019, 
however, he was not permitted to resume 
duties, as he was not having any medical 
certificate nor any certificate of fitness.  
Petitioner completed age of 
superannuation on 30.06.2019. 
 Since petitioner was not paid salary 
for the period of his unauthorised absence 
and he was also denied post retiral 
benefits, including pension, therefore, he 
filed this writ petition seeking the 
following reliefs: 
 


 “(i) Issue a writ, order or direction in the 
nature of mandamus directing the respondents to 







make immediate payment of the post retiral dues 
of petitioner likeas GPF, Gratuity, Pension, Leave 
encashment etc. 
 (ii) Issue a writ, order or direction in the 
nature of mandamus directing the respondents to 
make immediate payment of unpaid salary since 
April 2015 till the date of retirement along with 
interest.” 
 


 After filing of writ petition, petitioner 
passed away on 01.04.2021, and his legal 
representatives were substituted, 
pursuant to order of this Court dated 
20.10.2021. 
 It is not in dispute that petitioner did 
not apply for any kind of leave for the 
aforesaid period, during which he 
remained absent from duties, however, it 
is a fact that neither disciplinary 
proceedings were initiated against him for 
the charge of unauthorised absence nor 
any order of termination, removal or 
dismissal was passed against petitioner, 
which may have severed his relation with 
his employer.  His status as permanent 
employee of Medical Department is also 
not in dispute.  
 Rule 18 of U.P. Fundamental Rules 
(Financial Hand Book Volume II Part II to 
IV), after amendment made in 1989, 
reads as under: 
  
 “[18. Unless the Government, in view of the 
special circumstances of the case, otherwise 
determine, after five years’ continuous absence from 
duty elsewhere than on foreign service in India, 
whether with or without leave, no Government 
servant shall be granted leave of any kind. Absence 
beyond five years will attract the provisions of rules 
relating to disciplinary proceedings.]”  
 
 From the aforesaid provision, it is 
apparent that in case a Government 
Employee remains absent from duty for a 
period of more than five years, then also, 
his services cannot be terminated without 







holding disciplinary enquiry. 
 It is admitted position that 
petitioner’s absence from duties is for a 
period of less than five years. 
Unauthorised absence from duty is a 
misconduct, and before imposing any 
penalty, it will be incumbent upon 
Appointing Authority to initiate 
disciplinary proceedings.   
 Petitioner was a Government 
employee, and in the absence of any 
order of termination, removal or dismissal 
from service passed against him, the 
relationship of employer and employee 
between Medical Department and 
petitioner was not snapped.   Thus, 
petitioner continued to be a Government 
Employee on the date he attained age of 
superannuation. 
 It is settled position in law that there 
cannot be automatic termination of 
service due to unauthorised absence from 
duty, as held by Hon’ble Supreme Court 
in the case of D.K. Yadav v. J.M.A. 
Industries Ltd., reported in (1993) 3 SCC 
259.  Paragraph nos. 13, 14 & 15 of the 
said judgment are extracted below:- 
 
”13. In Delhi Transport Corpn. v. D.T.C. Mazdoor 
Congress this Court held that right to public 
employment and its concomitant right to livelihood 
received protective umbrella under the canopy of 
Articles 14 and 21 etc. All matters relating to 
employment include the right to continue in service 
till the employee reaches superannuation or until his 
service is duly terminated in accordance with just, 
fair and reasonable procedure prescribed under the 
provisions of the Constitution and the rules made 
under proviso to Article 309 of the Constitution or the 
statutory provisions or the rules, regulations or 
instructions having statutory flavour. They must be 
conformable to the rights guaranteed in Parts III and 
IV of the Constitution. Article 21 guarantees right to 
life which includes right to livelihood, the deprivation 
thereof must be in accordance with just and fair 
procedure prescribed by law conformable to Articles 







14 and 21 so as to be just, fair and reasonable and 
not fanciful, oppressive or at vagary. The principles of 
natural justice are an integral part of the guarantee 
of equality assured by Article 14. Any law made or 
action taken by an employer must be fair, just and 
reasonable. The power to terminate the service of an 
employee/workman in accordance with just, fair and 
reasonable procedure is an essential inbuilt of natural 
justice. Article 14 strikes at arbitrary action. It is not 
the form of the action but the substance of the order 
that is to be looked into. It is open to the Court to lift 
the veil and gauge the effect of the impugned action 
to find whether it is the foundation to impose 
punishment or is only a motive. Fair play is to secure 
justice, procedural as well as substantive. The 
substance of the order is the soul and the effect 
thereof is the end result. 
 


14. It is thus well-settled law that right to life 
enshrined under Article 21 of the Constitution would 
include right to livelihood. The order of termination of 
the service of an employee/workman visits with civil 
consequences of jeopardising not only his/her 
livelihood but also career and livelihood of 
dependents. Therefore, before taking any action 
putting an end to the tenure of an 
employee/workman fair play requires that a 
reasonable opportunity to put forth his case is given 
and domestic inquiry conducted complying with the 
principles of natural justice. In D.T.C. v. D.T.C. 
Mazdoor Congress the Constitution Bench, per 
majority, held that termination of the service of a 
workman giving one month's notice or pay in lieu 
thereof without inquiry offended Article 14. The order 
terminating the service of the employees was set 
aside.   
 
15. In this case admittedly no opportunity was given 
to the appellant and no inquiry was held. The 
appellant's plea put forth at the earliest was that 
despite his reporting to duty on December 3, 1980 
and on all subsequent days and readiness to join duty 
he was prevented from reporting to duty, nor was he 
permitted to sign the attendance register. The 
Tribunal did not record any conclusive finding in this 
behalf. It concluded that the management had power 
under Clause 13 of the Certified Standing Orders to 
terminate with the service of the appellant. 
Therefore, we hold that the principles of natural 
justice must be read into the Standing Order No. 
13(2)(iv). Otherwise it would become arbitrary, 
unjust and unfair violating Article 14. When so read 
the impugned action is violative of the principles of 
natural justice.” 







 In view of the legal position, as 
discussed above, this Court has no 
hesitation in holding that legal 
representatives of petitioner are entitled 
to terminal dues of petitioner, including 
Family Pension, GPF, Gratuity etc., 
however, they shall not be entitled to 
arrears of salary for the period of 
unauthorised absence of petitioner on the 
principle of ‘No Work No Pay’.  It shall be 
open to the Competent Authority to 
sanction extraordinary leave for the 
period of unauthorised absence of 
petitioner. 
 Accordingly, writ petition is allowed 
in the aforesaid terms and respondent no. 
3 is directed to release the retiral dues of 
petitioner to his legal representatives 
within three months from the date of 
production of certified copy of this order. 
However, they shall not be entitled to 
interest on the delayed payment of retiral 
dues.   
 
 


(Manoj Kumar Tiwari, J.)   
    19.04.2023 


Arpan 
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JUDGEMENT 


 
Hon’ble Sharad Kumar Sharma, J. 
 


  This C-482 Application itself encompasses a very 


peculiar fact and circumstance, which relates to a criminal 


action being taken against the applicant, who is providing 


services in the nature, which is crucial for public at large, 


which could be logically termed as to be the essential service.  


 


2.  In the case at hand, the present applicant is a 


medical professional and a Gynaecologist. Allegation against 


her in the FIR No. 104 of 2018, as it was got registered at 


Police Station Almora, was that on a delivery of a child, as it 


was conducted by her on the wife of the complainant, it was 


alleged in the FIR, that the manner in which the treatment or 


the delivery process was provided by the present applicant, 


there has been negligence on her part because as per the 


allegation, it was alleged that when the delivery had taken 


place, the child upon his delivery was not crying, though the 


child was clinically keeping well, but in order to provide 


warmth to the child to sustain him, certain medical devices 
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were applied by the doctor, the present applicant, to keep the 


child warm in order enable him to survive.  


 


3.  The allegation in the FIR was that the device, 


which was provided as used by the doctor to keep the child 


warm has resulted into making burn marks on the back of the 


child, which he contends, that when he has questioned the 


doctor about the mode of treatment provided by her, she said 


that it is a “birth mark”, and not a burn marks, which could 


be said to have been caused by the device supplied by the 


doctor, which was not believed by the complainant and an 


FIR was registered by him against the applicant.  


 


4.  The FIR, which was thus registered, being FIR 


No. 104 of 2018 on 16th October, 2018, the allegation 


levelled against the present applicant was for the commission 


of the offence under Sections 337, 338, 504 and 285 of the 


IPC.   


 


5.  The matter was investigated upon and a 


Chargesheet No. 22 of 2019 dated 23rd April, 2019, was 


submitted by the Investigating Officer, on which, the 


cognizance has been taken by the Court of Chief Judicial 


Magistrate, Almora, and ultimately resulting into framing of 


the charge by an order dated 9th January, 2020, in Criminal 


Case No.955 of 2019, State Vs. Dr. Poonam Garkoti and 


another.  


 


6.  The basic issue, which requires consideration by 


this Court in the instant case would be, that in a given set of 
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circumstance, where a professional provides medical services 


in accordance to his or her hippocratic oath, it would be 


presumed, that no medical professional would ever spoil his 


or her case intentionally, by not providing a complete and 


adequate medical assistance to the patient and the allegation 


levelled in the FIR, that it was the burn mark caused because 


of the clinical devices supplied by the doctor, and hence, it 


was a case of a medical negligence, which has been 


established against the present applicant.  


 


7.  This Court is of the view, that the only aspect, 


which is required to be gone into in the instant case, apart 


from technical issues, which have been raised by the learned 


counsel for the respondent, as to what would be the nature of 


offence, whether it would be a summon trial or a warrant 


trial, this Court is of the view that in C-482 Application, 


where this Court exercises an inherent jurisdiction, Court has 


had to have a rational approach while considering such type 


of incident, where a medical professional is attributed with an 


allegation of negligence.  It is always the intention which 


plays a pivotal role, to determine a civil or criminal liability 


of a medical professional.  


 


8.  This particular aspect came up for consideration 


before the Hon’ble Apex Court in a judgment as reported in 


(2005) 6 SCC 1, Jacob Mathew Vs. State of Punjab and 


another, wherein, factually, it was a case, where it was 


contended by the complainant, that owing to the medical 


negligence, a death has chanced of the patient resulting into a 


commission of the offence under Sections 304-A of the IPC, 
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to be read with Section 34 of the IPC, and accordingly, an 


FIR was registered by the complainant as against the 


concerned medical practitioner for commission of an offence 


304-A of the IPC.   The Hon’ble Apex Court has dealt with 


the aspect as to what would actually amount to be the 


deliberate medical negligence mean.  The Apex Court in the 


matter of Suresh Gupta (Dr.) Vs. Govt. of NCT of Delhi, as 


reported in (2004) 6 SCC 422, has observed that negligence 


or recklessness has had to be backed by a gross negligence 


with an intention and merely a carelessness or an unintended 


act may not be always taken as to be an attribute of 


negligence, on part of the medical practitioner, and the said 


concept of negligence cannot be utilized to draw a criminal 


liability against doctor and the Court has deprecated, that the 


said aptitude of the complainant is to be deprecated because 


there are different technical and medical standards, which can 


be applied by the doctors depending upon their professional 


acumen and also depending upon the circumstances of each 


and every medical contingency and circumstances.   By 


carrying a separate treatment by the doctors, the degree of 


recklessness or negligence could be under its plain 


understanding would depend upon its determination to be 


made by the expertise in the medical field, as to whether at 


all, there was slackness or lack of use of professional 


diligence on the part of the doctor or the negligence 


attributed was intentional in nature, intended to cause harm.  


 


9.  The Hon’ble Apex Court in the matter of Jacob 


Mathew (Supra) in para 9 has observed, that it is a general 


consciousness and feel of the public at large, that a right 
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action is always expected and required to be taken by the 


doctors, who are professional and an action for damage or 


tort has to be taken, and in that eventuality, if at all, it is a 


tortuous liability, it could have been only decided only by 


virtue of Civil Suit or by approaching before the Consumer 


Forum under the Consumer Protection Act for fixation of a 


civil liability.  But it cannot be by way of drawing a criminal 


proceeding as one at hand, because order of reference to 


enable to examine the concept of negligence, particularly the 


medical professional negligence, as to when and how and 


under what circumstances, it has chanced is a basic aspect, 


which is essentially required to be gone into, before fixation 


of any civil or criminal liability on a professional.  


 


10.  This Court is of the view, that the concept of 


negligence defines and deals with a precise definition, as to 


whether jurists or the Courts are competent and capable to 


determine, as to what would be the negligence within the 


meaning of the medical expertise of the doctors being 


supplied to the patient.   


 


11.  The Law of Torts in its 24th Edition, as it was 


published by Justice G.P. Singh has observed as under :- 


 


  “Negligence as a tort  


 10. The jurisprudential concept of negligence 


defies any precise definition. Eminent jurists and 


leading judgments have assigned various meanings to 


negligence. The concept as has been acceptable to 


Indian jurisprudential thought is well-stated in the Law 







 6 


of Torts, Ratanlal & Dhirajlal (Twenty-fourth Edition 


2002, edited by Justice G.P. Singh). It is stated (at 


p.441-442)-  


"Negligence is the breach of a duty caused 


by the omission to do something which a 


reasonable man, guided by those considerations 


which ordinarily regulate the conduct of human 


affairs would do, or doing something which a 


prudent and reasonable man would not do. 


Actionable negligence consists in the neglect of 


the use of ordinary care or skill towards a person 


to whom the defendant owes the duty of 


observing ordinary care and skill, by which 


neglect the plaintiff has suffered injury to his 


person or property. ....the  definition involves 


three constituents of negligence: (1) A legal duty 


to exercise due care on the part of the party 


complained of towards the party complaining the 


former's conduct within the scope of the duty; (2) 


breach of the said duty; and (3) consequential 


damage. Cause of action for negligence arises 


only when damage occurs; for, damage is a 


necessary ingredient of this tort."” 


 


12.  In a nutshell, owing to above, it would mean, that 


if it is a breach of duty caused because of an omission, which 


otherwise a reasonable man is expected to be guided with and 


ordinarily regulates his conduct of business or human affairs 


as a professional, it will not be a negligence because 


negligence constitutes following elements :- 
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i. A legal duty to exercise due care on part of the 


party, which has complained of offence.  


ii. The breach of said duty, which should be 


attributable to intention.  


 iii. The consequential damages, which are being 


caused because of intentional negligence.   


iv. Whether such a negligence on being 


established by expert research team would be civil or 


criminal breach.  


 


13.  For that purpose, an inference could be drawn 


from yet another judgment as reported in 1943 AC 1 (HL), 


Riddell Vs. Reid, where His Lordship Lord Porter, has 


defined as to what would actually the “negligence” means in 


the field of medical science, where a doctor provides medical 


services to their patients to the best of his ability and 


knowledge.  It has been observed in the said judgment by His 


Lordship Lord Porter, that a degree of “negligence”, always 


demands, for that it has had to be actuated and embraced by a 


criminal offence and should be sufficient enough to create a 


criminal liability.  The relevant part of the judgment as 


referred to in para 14 is extracted hereunder :- 


 


“14. In order to hold the existence of criminal 


rashness or criminal negligence it shall have to be 


found out that the rashness was of such a degree as to 


amount to taking a hazard knowing that the hazard was 


of such a degree that injury was most likely imminent. 


The element of criminality is introduced by the accused 


having run the risk of doing such an act with 
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recklessness and indifference to the consequences. Lord 


Atkin in his speech in Andrews v. Director of Public 


Prosecutions, [1937] A.C. 576, stated, : 


"Simple lack of care such as will constitute 


civil liability is not enough. For purposes of the 


criminal law there are degrees of negligence; and 


a very high degree of negligence is required to be 


proved before the felony is established."  


 


Thus, there exists a clear distinction exists 


between "simple lack of care" incurring civil liability 


and "very high degree of intentional negligence" which 


is required in criminal cases. Lord Porter said in his 


speech - 


"A higher degree of negligence has always 


been demanded in order to establish a criminal 


offence, than is sufficient to create civil liability. 


(Charlesworth & Percy, ibid, Para 1.13)” 


 


14.  Besides this, the Hon’ble Apex Court in the said 


judgment of Jacob Mathew (Supra) at the stage of 


determining a professional responsibility of negligence or a 


tortuous liability of the medical practitioner, has observed 


that it has had to be considered in the light of the facts of the 


case, as to whether it is an emergency or merely required to 


treat the patient.  Holding a professional liable for an act of 


omission, or as to be negligent is to make life safe and 


eliminate the responsibility of reoccurrence of negligence in 


future.   The Hon’ble Apex Court in para 52 of the said 


judgment has observed, that the Courts are not competent to 
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test the aspect of negligence on the part of medical 


practitioner because it is specifically an expertise body 


constituted by the Medical Council of India, which would be 


a body experts to scrutinize as to whether under the statutory 


rules or executive directions or the guidelines as framed by 


the Government of India or by the Medical Council, a 


medical practitioner has deliberately acted in violation of it to 


make him or her liable for commission of the offence of 


negligence to be tried for the offences under Section 337, 


338, 504 and 285 of the IPC.   


 


15.  In a case, which has arisen from the West African 


Court, as it has been decided by the Four-Judges Bench of 


the Privy Council, as reported in AIR (30) 1943 Privy 


Council 72, the Privy Council in the said case has held that a 


doctor is not responsible criminally for a patient’s death until 


and unless his negligence or incompetent act is established to 


have passed beyond a mere matter of interpretation based on 


an evidence, and it crosses over the stage of compensating 


the person affected. 


 


16.  The degree of negligence required is, that it has 


had to be established by an unflinching evidence, that the 


negligence required is that it should be a gross, and that it 


reaches to a situation where neither a Jury nor a Court can 


transform negligence of a lesser degree into a gross 


negligence merely by giving it that appellation. A care should 


have been taken invariably before imputing a criminal 


negligence to a professional man acting in the course of 


discharge of his responsibility as a profession. Where a 
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doctor is prosecuted for a criminal negligence because he has 


administered a wrong medicine,  a too strong preparation by 


dissolving certain salt combinations medicine to be 


administered is a fact, which is required to be held, as to 


whether such an act committed by a doctor is a criminal act 


or not, or it was simply an act of lack of professional 


prudence. 


 


17.  According to the Halsbury’s Laws of England, 


(Hailsham Edition) Volume 9, it has determined as to what 


actually would amount to be a negligence is to be regarded as 


a gross  in question of a determination of the Jury depending 


upon the circumstances of each particular case.  It is desirable 


that, as far as possible, the explanation and interpretation of a 


criminal negligence, which is to be given by a Jury, should 


not be a mere question of epithet, rather it is a sense or 


question of a very minute degree of determination, and it is 


for the Jury to draw a line, but there is a difference in the 


kind of negligence and its gravity, between a gross 


negligence, which is carried with an intention and the 


negligence, which crosses beyond a parameter, where the 


effected person could be compensated by paying of an 


amount of compensation for the alleged negligence. 


 


18.  It is basically impossible to lay down a strict 


jacketed interpretation, as to what would be the exact 


determination of medical negligence and as to which 


negligence could be made culpable for criminal negligence 


and it is basically not possible to make a distinction between 


actionable negligence and criminal negligence an intelligible 
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differentia, accepted  by means of illustration to be drawn 


from opinion of experts and based on the actual opinions and 


depending upon the circumstances of the each  case. 


 


19.  In yet another judgement as reported in the 


Weekly Law Reports, Bolam Vs. Friern Hospital 


Management Committee, as rendered on 26th April 1957, 


the Queen’s Bench Division, it had dealt with the aspect of 


negligence and in its page 586,  it has basically dealt with, 


that in order to constitute an act as to be a medical negligence 


under law to make it cognizable offence, it would be that in 


an ordinary case, which does not involve any special skill, 


“negligence” in law means, a failure to do some act, which a 


reasonable prudent man in the given circumstances would be 


liable to do or doing of an act, which a reasonable man in the 


circumstances has not done, and it has ultimately resulted 


into a gross intentional failure or doing of the act, which 


results into an injury  which is not compensatory and it is 


then only, where it gives a cause of action. So the basic test 


in its generality to determine, as to be an act or failure is 


negligence or not, in its ordinary sense,  it generally when it 


could be just by an action of the man, or by any person and in 


its ordinary sense. But where, the determination of act of 


negligence requires an expertise skill, the test of its standard 


of ordinary skill means exercising a professional diligence to 


have that special skill. The man need not possess the 


expertise skill.  It is well established  law, that it is sufficient, 


if he exercises the ordinary skill of an ordinary competent 


man exercising that particular art, in which he or she has 


been trained.  
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20.  This Court is of the view, that when despite of due 


diligence by the doctor treating upon a patient, if there 


happens to be certain minor negligence, which is not an 


intentional malicious act, the person cannot be held to be 


criminally negligent for his professional responsibility, 


because an element of human error is always possible, in 


every field of professional activity. 


 


21.  In the said  judgement Mr. Fox-Andrews, it has 


been observed, that a doctor or a professional is not guilty of 


negligence, if he has acted in accordance with the laid down 


practice or accepted procedure, as a proper man by a 


responsible body of a medical man skilled in this particular 


art performing his professional duty. 


 


22.  That means to say, that a man is not negligent, if 


he has acted in accordance with such established practice 


merely because there is a body, which could have take a 


different  opinion, who would take a contrary view, but if due 


diligence and intention is established by evidence, it cannot 


be brought within an ambit of negligence to make a 


professional criminally liable to be prosecuted for the 


offences under Sections 337, 338, 504 and 285 of the IPC,  as 


it is in the instant case. 


 


23. An issue emerged, when a doctor was prosecuted 


before the Consumer Forum, where under the provisions of 


the Consumer Forum Act, for his alleged medical negligence, 


which has resulted into certain losses to person treated upon, 
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which have been caused to the patient, who has been treated 


upon by the professional, the question determined of medical 


negligence was negatived.   


 


24.  In a judgement reported in (1995) 6 SCC 651, 


Indian Medical Association Vs. V.P. Shantha and others,  


the Hon’ble Apex Court while dealing with as to how would 


the medical negligence be defined based upon the Mason’s 


Law and Medical Ethics, 4th Edition, and in its para 53, the 


Hon’ble Apex Court has dealt with the aspect as to what 


would be the medical negligence. 


 


25.  The Hon’ble Apex Court, had summarised the 


philosophy of medical negligency that the affair of medical 


professional must be taken into account not with the 


legitimate claim of the patient cannot be ignored, but that has 


to be balanced. The relevant extract of para 53 is given 


hereunder :- 


“53. Dealing with the present state of medical 
negligence cases in the United Kingdom it has been 
observed : 


"The legal system, then, is faced with the classic 
problem of doing justice to both parties. The fears of 
the medical profession must be taken into account while 
the legitimate claims of the patient cannot be ignored. 


Medical negligence apart, in practice, the courts 
are increasingly reluctant to interfere in clinical matters. 
What was once perceived as a legal threat to medicine 
has disappeared a decade later. While the court will 
accept the absolute right of a patient to refuse treatment, 
they will, at the same time, refuse to dictate to doctors 
what treatment they should give. Indeed, the fear could 
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be that, if anything, the pendulum has swung too far in 
favour of therapeutic immunity. [p. 16]  


It would be a mistake to think of doctors and 
hospitals as easy targets for the dissatisfied patient. It is 
still very difficult to raise an action of medical 
negligence in Britain; some, such as the Association of 
the Victims of Medical Accidents, would say that it is 
unacceptably difficult. Not only are there practical 
difficulties in linking the plaintiff's injury to medical 
treatment, but the standard of care in medical 
negligence cases is still effectively defined by the 
profession itself. All these factors, together with the 
sheer expense of bringing legal action and the denial of 
legal aid to all but the poorest, operate to inhibit 
medical litigation in a way in which the American 
system, with its contingency fees and its sympathetic 
juries, does not. 


It is difficult to single out any one cause for what 
increase there has been in the volume of medical 
negligence actions in the United Kingdom. A common 
explanation is that there are, quite simply, more medical 
accidents occurring - whether this be due to increased 
pressure on hospital facilities, to falling standards of 
professional competence or, more probably, to the ever-
increasing complexity of therapeutic and diagnostic 
methods." [p.191]  


A patient who has been injured by an act of 
medical negligence has suffered in a way which is 
recognised by the law - and by the public at large - as 
deserving compensation. This loss may be continuing 
and what may seem like an unduly large award may be 
little more than that sum which is required to 
compensate him for such matters as loss of future 
earnings and the future cost of medical or nursing care. 
To deny a legitimate claim or to restrict arbitrarily the 
size of an award would amount to substantial injustice. 
After After all, there is no difference in legal theory 
between the plaintiff injured through medical 
negligence and the plaintiff injured in an industrial or 
motor accident." [pp. 192-93]  


[Mason's Law and Medical Ethics, 4th Edn.] ” 
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26.  Primarily, in order to arrive at a logical / rationale 


conclusion as to what would be the actual determining factor 


to conclude as to whether an act is medical negligence or not.  


It could well be derived from (4th Edition) Halsbury’s Law 


of England, Vol. 26, Page  17 - 18, where the negligence has 


been defined in the following manner :- 


“45. According to Halsbury's Laws of England, 
4th Edn., Vol. 26 pp. 17-18, the definition of negligence 
is as under: 


“22. Negligence.—Duties owed to patient. A 
person who holds himself out as ready to give medical 
advice or treatment impliedly undertakes that he is 
possessed of skill and knowledge for the purpose. Such 
a person, whether he is a registered medical practitioner 
or not, who is consulted by a patient, owes him certain 
duties, namely, a duty of care in deciding whether to 
undertake the case; a duty of care in deciding what 
treatment to give; and a duty of care in his 
administration of that treatment. A breach of any of 
these duties will support an action for negligence by the 
patient.” 


 


27.  In the light of the aforesaid definition of 


negligence, and which too has been based upon the decision 


of Bolam Vs. Friern Hospital Management Committee 


(Supra), as rendered by the Queen’s Bench,  wherein, it has 


been observed, that a doctor is not negligent, if he is acting in 


accordance with the established accepted medical practice 


accepted as a proper reasonable body of a medical man, 


skilled in that particular art would have normally adopted.  


Merely because, there is a body of such opinion, that takes a 


contrary view, it will not make a professional to be negligent. 


In accordance with the said judgement of Bolam (Supra), 


where it has observed, that for the purposes of determining 


the medical negligence, there are two Schools of thoughts, 
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and both the practices have been recognised among the 


practitioners, that it is not negligent for a medical practitioner 


to follow one in preference to other thoughts also. Moreover, 


it seems that law has at times failed to determine, as to what 


would be the actual interpretation of terminology of 


“negligence” in relation to the medical practitioner, it has 


had to be determined by a use of expertises body and not by 


the determination which is made by common prudence or a 


prevalent circumstance or knowledge, which an interpretation 


can be given by a common man, who is not a skilled person 


in the field to determine as to whether an act actually falls to 


be a professional negligence or not. 


 


28.  I am of the view, that in an ordinary case, the 


medical negligence cannot be said to be a negligence, which 


does not involve negligence in dereliction to adopt, any 


special skill or negligence in law means some failure to do an 


act, which a reasonable man in the circumstances would do 


or the doing of some act, which a reasonable man in the 


circumstances have not done, and if that failure for not doing 


of that act results into negligence, then there is a cause of 


action but not otherwise.  


 


29.  The basic issue would be as to how to test 


whether a particular act complained of is an act of failure or 


negligence, in an ordinary case, it is generally said, that the 


Judges while judging by an action of the man, he is an 


ordinary man.  In one case, if he has said that Judges by the 


conduct of the man, it has had to be by an expert body to 


determine as to whether, the professional has derelicted  in 
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performance of the duty in order to bring the act as to be a 


negligent act.  The aforesaid principal must be kept in mind, 


that while deciding the cases of medical negligence, it should 


not be a situation to be determined, that the doctors are 


inevitable, and  they cannot be prosecuted for medical 


negligence so long as the doctor performs his duty and have 


exercised their ordinary degree of professional skill and 


competence.  It cannot be held guilty of medical negligence.  


It is imperative that the doctor must be able to perform his 


professional duties with free mind, and un-circumscribed by 


the legal implications, which may follow or which may be 


interpreted by a common man as to be an act of medical 


negligence.   As that may be leading to a de-motivating 


factor, which would be hampering the interest of the society 


in long run. 


 


30.  It is a settled principle that while dealing with the 


case of medical negligence, the conclusion becomes 


irresistible and which could only be determined when an act 


complained of is scrutinized by a expert body, who could be 


the best to assess as to whether an act complained of would 


fall to be within an act of medical negligence or not. 


 


31.  Recently the Hon’ble Apex Court in a judgement 


as reported in 2022 SCC OnLine SC 481, Dr. (Mrs.) 


Chanda Ranii Akhouri and others Vs. Dr. M.A. 


Methusethupathi and others, the Hon’ble Apex Court has 


dealt with an aspect as to what would be the medical 


negligence and that too it has derived its logic from the 


judgement of Jacob Mathew as it has already been dealt 
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with above and following inference has been drawn by the 


Hon’ble Apex Court, yet again, basing its principle based 


upon the judgement of Bolam  (Supra) as already observed 


above, and the following inferences have been drawn, which 


is extracted in para 23 and 24. Para 23 and 24 are extracted 


hereunder :- 


23. In the case of medical negligence, this Court 
in Jacob Mathew v. State of Punjab and Another dealt 
with the law of medical negligence in respect of 
professionals professing some special skills. Thus, any 
individual approaching such a skilled person would 
have a reasonable expectation under the duty of care 
and caution but there could be no assurance of the 
result. No doctor would assure a full recovery in every 
case. At the relevant time, only assurance given by 
implication is that he possessed the requisite skills in 
the branch of the profession and while undertaking the 
performance of his task, he would exercise his skills to 
the best of his ability and with reasonable competence. 
Thus, the liability would only come if (a) either a 
person (doctor) did not possess the requisite skills 
which he professed to have possessed; or (b) he did not 
exercise with reasonable competence in given case the 
skill which he did possess. It was held to be necessary 
for every professional to possess the    highest level of 
expertise in that branch in which he practices. It was 
held that simple lack of care, an error of judgment or an 
accident, is not proof of negligence on the part of the 
medical professional. This Court held as under: 


“48. We sum up our conclusions as under: 
(1) Negligence is the breach of a duty caused by 


omission to do something which a reasonable man 
guided by those considerations which ordinarily 
regulate the conduct of human affairs would do, or 
doing something which a prudent and reasonable man 
would not do. The definition of negligence as given in 
Law of Torts, Ratanlal & Dhirajlal (edited by Justice 
G.P. Singh), referred to hereinabove, holds good. 
Negligence becomes actionable on account of injury 



https://indiankanoon.org/doc/871062/
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resulting from the act or omission amounting to 
negligence attributable to the person sued. The essential 
components of negligence are three: “duty”, “breach” 
and “resulting damage”. 


(2) Negligence in the context of the medical 
profession necessarily calls for a treatment with a 
difference. To infer rashness or negligence on the part 
of a professional, in particular a doctor, additional 
considerations apply. A case of occupational negligence 
is different from one of professional negligence. A 
simple lack of care, an error of judgment or an accident, 
is not proof of negligence on the part of a medical 
professional. So long as a doctor follows a practice 
acceptable to the medical profession of that day, he 
cannot be held liable for negligence merely because a 
better alternative course or method of treatment was 
also available or simply because a more skilled doctor 
would not have chosen to follow or resort to that 
practice or procedure which the accused followed. 
When it comes to the failure of taking precautions, what 
has to be seen is whether those precautions were taken 
which the ordinary experience of men has found to be 
sufficient; a failure to use special or extraordinary 
precautions which might have prevented the particular 
happening cannot be the standard for judging the 
alleged negligence. So also, the standard of care, while 
assessing the practice as adopted, is judged in the light 
of knowledge available at the time of the incident, and 
not at the date of trial. Similarly, when the charge of 
negligence arises out of failure to use some particular 
equipment, the charge would fail if the equipment was 
not generally available at that  particular time (that is, 
the time of the incident) at which it is suggested it 
should have been used. 


xxx xxx xxx  


(4) The test for determining medical negligence as 
laid down in Bolam case [(1957) 2 All ER 118 (QBD), 
WLR at p. 586] holds good in its applicability in India. 


xxx xxx xxx  
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(8) Res ipsa loquitur is only a rule of evidence and 
operates in the domain of civil law, specially in cases of 
torts and helps in determining the onus of proof in 
actions relating to negligence. It cannot be pressed in 
service for determining per se the liability for 
negligence within the domain of criminal law. Res ipsa 
loquitur has, if at all, a limited application in trial on a 
charge of criminal negligence.” 


24. The term “negligence” has been defined in 
Halsbury Laws of England (Fourth Edition) para 34 and 
as settled in Kusum Sharma and Others v. Batra 
Hospital and Medical Research Centre and Others as 
under: 


“45. According to Halsbury's Laws of England, 
4th Edn., Vol. 26 pp. 17-18, the definition of negligence 
is as under: 


“22. Negligence.—Duties owed to patient. A 
person who holds himself out as ready to give medical 
advice or treatment impliedly undertakes that he is 
possessed of skill and knowledge for the purpose. Such 
a person, whether he is a registered medical practitioner 
or not, who is consulted by a patient, owes him certain 
duties, namely, a duty of care in deciding whether to 
undertake the case; a duty of care in deciding what 
treatment to give; and a duty of care in his 
administration of that treatment. A breach of any of 
these duties will support an action for negligence by the 
patient.” 


 


32.  In fact, the Hon’ble Apex Court in the matter of 


Jacob Mathew (Supra) has observed, that the aspect of 


negligence on the part of the medical practitioner could only 


be when the Court is facilitated by a report, which is to be 


submitted by the experts, who would be competent enough to 


examine the medical perspective of negligence, before 


drawing any conclusion of medical negligence, because the 


local Police Investigating Officer, under the common 


criminal law may not be a competent person to come to a 



https://indiankanoon.org/doc/29738758/

https://indiankanoon.org/doc/29738758/

https://indiankanoon.org/doc/29738758/
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conclusion, as to whether at all under a given case the 


medical practitioner was responsible for negligence, and 


rather more particularly, an intentional medical negligence 


and in the absence of there being any prior report submitted 


by the experts as per the guidelines framed by the Medical 


Council of India or the Government of India, criminal 


liability cannot be invariably fastened upon the medical 


practitioner for an act of negligence in the absence of there 


being a prior report by the experts. The said aspect has yet 


again been based upon the judgment rendered in the matter of 


Bolam Vs. Friern Hospital Management Committee, as 


reported in (1957) 1 WLR 582.  The relevant part of the 


observation made by the Hon’ble Apex Court in Jacob 


Mathew (Supra) is extracted hereunder :- 


“52. Statutory Rules or Executive Instructions 
incorporating certain guidelines need to be framed and 
issued by the Government of India and/or the State 
Governments in consultation with the Medical Council 
of India. So long as it is not done, we propose to lay 
down certain guidelines for the future which should 
govern the prosecution of doctors for offences of which 
criminal rashness or criminal negligence is an 
ingredient. A private complaint may not be entertained 
unless the complainant has produced prima facie 
evidence before the Court in the form of a credible 
opinion given by another competent doctor to support 
the charge of rashness or negligence on the part of the 
accused doctor. The investigating officer should, before 
proceeding against the doctor accused of rash or 
negligent act or omission, obtain an independent and 
competent medical opinion preferably from a doctor in 
government service qualified in that branch of medical 
practice who can normally be expected to give an 
impartial and unbiased opinion applying Bolam's test to 
the facts collected in the investigation. A doctor 
accused of rashness or negligence, may not be arrested 
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in a routine manner (simply because a charge has been 
levelled against him). Unless his arrest is necessary for 
furthering the investigation or for collecting evidence or 
unless the investigation officer feels satisfied that the 
doctor proceeded against would not make himself 
available to face the prosecution unless arrested, the 
arrest may be withheld.” 


 


33.  Recently, the similar issue came for consideration 


in the Court of Appeals of Texas, Dallas, wherein, in the 


matter of Kaufman Vs. John Perales, the Court of Appeals 


of Texas, Dallas, has observed that a casual relationship is to 


be established by a credible proof as to whether the 


professional is at all negligent for an act or omission and it 


was an essential factor required to bring out a harm, and in 


the absence of an intentional act of commission of an harm, 


which could have occurred, it cannot be said to be, that it was 


a negligence, where a caution was required to be exercised by 


the medical practitioner for establishing a reasonable medical 


probability. The said judgment has gone to an extent to 


observe that the experts report must not be taken as to be an 


isolated document to fasten upon the criminal liability.  The 


expert must show and explain the chain of events to begin 


with as to whether the health care and negligence was 


intentionally attributed to a medical practitioner. The relevant 


part of the judgment is extracted hereunder :- 


 


“A causal relationship is established by proof that 
the negligent act or omission was a substantial factor in 
bringing about the harm, and that, absent this act or 
omission, the harm would not have occurred Costello v. 
Christus Santa Rosa Health Care Corp. 141 S.W 3d 
245, 249 (Tex App-San Antonio 2004, no pet.) 
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Causation is generally established in medical 
malpractice.cases through evidence of a "reasonable 
medical probability or "reasonable probability that the 
alleged injuries were caused by the negligence of one or 
more defendants, in other words, the plaintiff must 
present evidence "that it is more likely than not that the 
ultimate harm or condition resulted from such 
negligence Jelinek, 328 S.W.3d at 532-33 (quoting 
Kramer v. Lewisville Mem'l Hosp., 858 SW 2d 
397.399-400 (Tex 1993)) Statements based on 
reasonable medical probability, without explanation and 
without tying conclusions to the facts are not sufficient. 
Id at 539 [T]he expert must go further and explain, to a 
reasonable degree, how and why the breach caused the 
injury based on the facts presented" Id. at 539-40; see 
also Van Ness, 461 S.W.3d at 142 ("An expert must 
explain, based on facts set out in the report, how and 
why the breach caused the injury"); Tenet Hosps. Ltd. 
v. Garcia, 462 SW 3d 299, 308 (Tex App-El Paso 2015, 
no pet.) (expert's opinion "should certainly include an 
articulable, complete, and plausible explanation of how 
the alleged breaches (of the standard of carel led to the 
damages sustained"). 


 
The expert's report must not be conclusory in its 


explanation of causation, it "must explain the basis of 
[the expert's] statements to link his conclusions to the 
facts Bowie Merl Hosp. 79 SW3d at 52 (quoting Earle 
998 SW2d at 890), see Taylor v Fossett, 320 S.W.3d 
570, 575 (Tex App-Dallas 2010, no pet.) (expert report 
must contain sufficiently specific information to 
demonstrate causation beyond conjecture); see also 
Arkoma Basin Expl. Co. v.FMF Assocs 1990-A, Ltd. 
249 S.W 3d 380, 389 n 32 (Tex 2008) (quoting 
BLACK'S LAW DICTIONARY 308 (8th ed. 2004)) 
(defining "conclusory" as "Telxpressing a factual 
inference without stating the underlying facts on which 
the inference is based"); Castillo v August, 248 S.W.3d 
874, 883 (Tex App -El Paso 2008 no pet.) ("While a 
claimant is not required to conclusively prove [his] case 
through a preliminary expert report, the report may not 
merely state conclusions about any of the elements. An 
expert may show causation by explaining a chain of 
events that begins with a defendant health care 
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provider's negligence and ends in injury to the plaintiff. 
See Mitchell v Satyu No. 05-14-00479-CV 2015 WL 
3765771, at *8 (Tex. App-Dallas June 17.2015, no pet) 
(mem op). However "lajn expert's mere conclusion that 
in medical probability one event caused another differs 
little, without an explanation tying the conclusion to the 
facts, from an ipse dixit, which the supreme court has 
consistently criticized Id at *4; see also Jelinek, 328 
SW 3d at 539” 


 


34.  In yet another judgment as it was rendered by the 


Hon’ble Apex Court as reported in (2020) 6 SCC  501, 


Maharaja Agrasen Hospital and others Vs. Master 


Rishabh Sharma and Others, the Hon’ble Apex Court in its 


para 12 has dealt with as to what would be the parameters to  


determine a negligence on part of the medical practitioners in 


order to make them liable for criminal prosecution and the 


following parameters has been laid down by the Hon’ble 


Apex Court in para 12.4.3 and 12.4.4, which are extracted 


hereunder :- 


 


“12.4.3. Medical negligence is the breach of a 


duty of care by an act of omission or commission by a 


medical professional of ordinary prudence. Actionable 


medical negligence is the neglect in exercising a 


reasonable degree of skill and knowledge to the patient, 


to whom he owes a duty of care, which has resulted in 


injury to such person. The standard to be applied for 


adjudging whether the medical professional charged has 


been negligent or not, in the performance of his duty, 


would be that of an ordinary competent person 


exercising ordinary skill in the profession. The law 


requires neither the very highest nor a very low degree 
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of care and competence to adjudge whether the medical 


professional has been negligent in the treatment of the 


patient. 


12.4.4. The degree of skill and care required by a 
medical practitioner stated in Halsbury's Laws of 
England is as follows :- 


“22. Negligence : Duties owed to patient. A 
person who holds himself out as ready to give 
medical advice or treatment impliedly undertakes 
that he is possessed of skill and knowledge for the 
purpose. Such a person, whether he is a registered 
medical practitioner or not, who is consulted by a 
patient, owes him certain duties, namely, a duty of 
care in deciding whether to undertake the case; a 
duty of care in deciding what treatment to give; 
and a duty of care in his administration of that 
treatment. A breach of any of these duties will 
support an action for negligence by the patient” 


 
35. Degree of skill and care required.—…To 


establish liability on that basis it must be shown 
(1) that there is a usual and normal practice; (2) 
that the defendant has not adopted it; and (3) that 
the course in fact adopted is one no professional 
man of ordinary skill would have taken had he 
been acting with ordinary care.”.”  


 


35.  For the aforesaid reason too, the applicant cannot 


be said to be at all responsible for an intentional medical 


negligence requiring a criminal prosecution apart from civil 


liability if at all it is established by the experts report.  


 


36.  Hence, this Court is of the view, that until and 


unless a negligence on part of the medical practitioner is 


established by experts, the report of the Police Investigating 


Officer cannot be exclusively utilized for the purposes of 
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drawing the criminal proceedings against the doctor or any 


other such professional.   


 


37.  Consequently, this Court is of the view, that in the 


absence of there being any material being placed on record 


that the negligence allegedly attributed to the present 


applicant was intentional to cause harm, it cannot be a 


negligence by the medical practitioner in the absence of there 


being adherence of the principles laid down by the Medical 


Council of India. 


 


38.  Hence, the C482 Application is allowed, and as a 


consequence thereto, the Criminal Case No. 955 of 2019, 


State Vs. Poonam Garkoti and another, pending consideration 


before the Court of Chief Judicial Magistrate, Almora, 


District Almora, would hereby stand dropped.  


    


     (Sharad Kumar Sharma, J.) 
                                                      03.04.2023 
Shiv 
 
 
 


 








 HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Misc. Application No. 105 of 2020  
 
 


Ankit Kumar       ..…Applicant. 
 


Versus 
State of Uttarakhand and another    .… Respondents 
 
Present : 
 
Mr. S.K. Mandal, Advocate, for the applicant.  
Mr. Pratiroop Pandey, A.G.A., for the State of Uttarakhand.  
 


JUDGEMENT  
 
Hon’ble Sharad Kumar Sharma, J. 
 


  The applicant to the present C-482 Application 


has put a challenge to the proceedings of Criminal Case     


No. 8059 of 2018, State Vs. Ankit Kumar, which stood 


registered as a consequence of the culmination of the 


investigation being conducted by the Investigating Officer, 


into the set of allegations levelled in FIR, being FIR No. 557 


of 2018, dated 21st September, 2018, which was registered by 


Constable 49 T.P. Dinesh Kapari, for the alleged involvement 


of the present applicant for commission of the offence under 


Sections 332 and 353 of the IPC.   


 


2.  Consequence to the submission of the 


chargesheet, the cognizance has been taken by virtue of an 


order dated 15th December, 2018, as it has been passed by the 


Court of Addl. Chief Judicial Magistrate Kashipur, District 


Udham Singh Nagar, in the aforesaid Criminal Case           


No. 8059 of 2018, State Vs. Ankit Kumar.  
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3.  There are multifarious arguments, which have 


been extended by the learned counsel for the applicant, and in 


order to better deal with, it is aptly required to be classified 


as:- 


 


i. He submits, that the Constables, who had 


intercepted the present applicant on the date and place, 


which is mentioned in the FIR, since they being the 


“constables”, they would not be the “police officers” 


in view of the provisions contained under Section 202 


of the Motor Vehicles Act.   


ii. In that eventuality, he submits that once they 


are not the police officers, they could not have 


apprehended the present applicant, who was driving the 


motor cycle, being motor cycle bearing registration No. 


UA04B-2583  


 


4.  To deal with the aforesaid argument, reference to 


the provisions contained under Section 202 of the Motor 


Vehicles Act, becomes relevant.  The provisions contained 


under Section 202 of the Motor Vehicles Act, it reads as 


under : 


“202. Power to arrest without warrant.— (1) A 
police officer in uniform may arrest without warrant 
any person who in his presence commits an offence 
punishable under section 184 or section 185 or section 
197:  


Provided that any person so arrested in connection 
with an offence punishable under section 185 shall, 
within two hours of his arrest, be subjected to a medical 
examination referred to in sections 203 and 204 by a 
registered medical practitioner failing which he shall be 
released from custody.  
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[(2) A police officer in uniform may arrest 
without warrant any person, who has committed an 
offence under this Act, if such person refuses to give 
his name and address.] 


(3) A police officer arresting without warrant the 
driver of a motor vehicle shall if the circumstances so 
require take or cause to be taken any steps he may 
consider proper for the temporary disposal of the 
vehicle.” 


 


5.  It provides that the Police Officer “would be an 


authority competent to arrest without warrant any 


person, who is found to be engaged in commission of the 


offence under Sections 184, 185 and 197 of the Motor 


Vehicles Act”.  


 


6.  Prior to the dealing with the implications of the 


use of the word “Police Officer” under Section 202 of the 


Motor Vehicles Act, a person can be arrested by the Police 


Officer, by using the power under Sections 202 of Motor 


Vehicle Act. Section 184 of the Act, deals with driving 


dangerously and Section 185 deals with driving a vehicle in a 


drunken state or under an influence of drugs, whereas, 


Section 197 of the Act deals with taking vehicle without an 


authority.  


 


7.  Reverting back to the principle implications of the 


use of word “Police Officer” under Section 202 of the Motor 


Vehicles Act, which has been attempted to be argued by the 


learned counsel for the applicant to challenge the 


proceedings, contending thereof, that the “Constables”, who 


are shown to have apprehended the present applicant on the 


date of commission of offence, since they being 
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“Constables”, they would not be the eligible persons as per 


the provisions contained under Section 202 of the Motor 


Vehicles Act, and will not be holding an authority to arrest 


the present applicant.    In fact, under the Motor Vehicles 


Act, the “Police Officer” has not been defined anywhere.  


 


8.  In that eventuality, to answer the argument 


extended by the learned counsel for the applicant, the 


definition of “Police Officer” has to be brought and read 


from the General Law as applicable, and in order to establish 


as to whether the “Constable”, as referred to in the FIR, 


would be a “Police Officer” within the ambit and meaning 


under Section 202 of the Motor Vehicle Act, who would be 


entitled to apprehend the applicant on the date of commission 


of offence. The definition of the “Police Officer” or 


“Police”, which have been given in various general laws, that 


is to be taken into consideration. For example in the Oxford 


English Dictionary, defines the “Police” as to be a civil force 


responsible for the prevention and detention of crime and 


maintaining public peace and order.  


 


9.  On a simplicitor literal definition of “Police”, 


when it uses civil force, since it does not classify the cadre of 


the employee of the Police Department, as to which cadre of 


the employee of the police department would be falling 


within the definition of Police, and quite logically, it would 


be inclusive of the Officer working right from the lower 


cadre up to the top cadre and this would be inclusive of the 


constables too.  
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10.  In further elaboration to the aforesaid argument, 


the definition of “Police Officer” has been provided in the 


Legal Glossary as published by the Ministry of Law and 


Justice, Government of India, where Police Officer has been 


defined as any person holding an office usually above the 


rank of a constable in the police force of the country.   


Meaning thereby, when the definition given in the Legal 


Glossary, when it defines the “Police Officer”, it uses the 


word “any person”.  As per opinion of this Court, it is wide 


enough to include within itself the Constable because, the 


subsequent expression given therein, it means that all officers 


above the rank of Constable would be the Police Officer. 


Meaning thereby, the Constables are not in exclusion of the 


definition of the Police Officer as defined under the Legal 


Glossary, rather the Constables are included in the definition 


of “Police Officer”.  


 


11.  The learned counsel for the applicant had drawn 


the attention of this Court, that the Constable would not be 


included in the definition of “Police Officer”.  He refers to 


the definition of the Police Officer as provided under the 


Police Act, and he has referred to the definition given of the 


Police as provided under Section 2 (o) of the Cr.P.C.   


 


12.  If the interpretation clause to the Police Acts is 


taken into consideration, it provides that wherever the word 


‘police’ is used, it is a generalized term which is normally 


used and shall include all persons, who are enrolled under the 


Act, and quite logically too, and without there being any 


specific reference required, any Constable will be inclusive 
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within the word of “Police” as defined under the Police Act 


and, is enrolled under the Act. Hence, a different 


interpretation cannot be given in the manner in which, it has 


been attempted to be argued by the learned counsel for the 


applicant.  


 


13.  In further elaboration to the arguments extended 


by the learned counsel for the applicant to impress upon the 


Court as to who would be the police personnel, a reference 


may be made to the provisions contained under Section 2 (p) 


of the Uttarakhand Police Act, 2007, which is extracted 


hereunder:- 


“(p) "Police Officer" means any officer, belonging 
to the Indian Police Service, Uttarakhand Police Service 
or Uttarakhand Police Subordinate Service and includes 
any other service, constituted under this Act.” 


 


14. The “Police Officer” as defined under the said Act of 


2007, means any officer belonging to the Indian Police or 


Uttarakhand Police Service or  Uttarakhand Subordinate 


Police Service, which will not be read in exclusion of 


Constable, which will be inclusive of the Officer of the rank 


of Constable too because this Rule does not exclude its 


applicability on the Constables, who are part and parcel of 


the Police Force as defined under the Police Act.  


 


15.  In that eventuality, the argument extended by the 


learned counsel for the applicant, that the Constable will not 


be included in the definition of Police Officer, in the context 


of the definition clause provided under the Cr.P.C., he refers 
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to the Sub-clause (o) of Section 2 of the of the Cr.P.C., which 


is extracted hereunder :- 


“(o) "officer in charge of a police station" 
includes, when the officer in charge of the police station 
is absent from the station house or unable from illness 
or other cause to perform his duties, the police officer 
present at the station- house who is next in rank to such 
officer and is above the rank of constable or, when the 
State Government so directs, any other police officer so 
present;” 


 


16.  The manner in which the attempt has been made 


by the learned counsel for the applicant to interpret the said 


definition of “Officer Incharge of a police station”, is 


altogether a different connotation and will not be applicable 


in relation to the definition of constable for the reason being, 


that it is the head of the Police Station, which has been 


defined as to be an Officer Incharge and not the Police 


Officer, as it has been included under Section 202 of the 


Motor Vehicles Act.  


 


17.  Even the said provisions as contained under Sub-


section (o) of Section 2 of the Cr.P.C., defines the Officer 


Incharge of the Police Station, it has rather widened its 


definition by observing thereof, that in the absence of the 


Head of the Police Station, any other person or the Police 


Officer, who is Incharge, though momentarily of the Police 


Station would only be treated to be an Officer Incharge.  The 


said definition provided under Section 2 (o) of the Cr.P.C., 


will too not apply in the instant case, particularly when, the 


Officer Incharge in the Police Station and the Police 


Constable are altogether a different person appointed in a 
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different cadre, but under its generalized implication, they are 


included in the definition of the Police Officer as  already 


extracted above in the light of the definition given under the 


Police Act of 2007, and where the definition given in the 


Indian Glossary as to who would be the Police Officer.  Thus 


this argument of the learned counsel for the applicant, that in 


view of the Section 202 of the Cr.P.C. since it is only a 


Police Officer, who could have apprehended the accused 


person to be involved in the commission of offence and since 


the complainant was not a “Police Officer” and being a 


“Constable” was not competent to apprehend the present 


applicant is not acceptable by this Court for the reasons and 


the discussion made above.  


 


18.  The second argument, which has been extended 


by the learned counsel for the applicant is in the light of the 


pleadings raised by him in para 15 of the C-482 Application, 


where he contends that the Officers, who are discharging 


their duties at the time and place where the applicant was 


apprehended, they were not assigned with the responsibility, 


to work in the said capacity, at the said place.  He contends 


that this pleading raised by him in para 15 has not been 


controverted by the Government Advocate in the counter 


affidavit in its reply given in para 13, is yet again not 


acceptable for the reason being, that the authority being 


vested with the Police Officer to perform an official duty at a 


particular place cannot be an issue of concern of the accused 


when the accused person was apprehended to be engaged in 


the commission of an act, which is otherwise impermissible 


under law.  The deployment of an Police Officer, at a 
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particular place, for a particular duty, an authority being 


vested upon with him would be exclusively within the 


administrative control of the Police Department, and it cannot 


be left to be taken as a defence, which can be used by the 


accused person to put a challenge to the criminal proceedings 


on the ground, that the Police Constable, who has 


apprehended the present applicant, was not competent to 


apprehend him.  


 


19.  This argument of the learned counsel for the 


applicant is in contradiction to the earlier argument 


pertaining to as to who would be the Police official.  If he 


argues that the Police Constable, who has apprehended him 


was not having an authority to perform his duty at the place 


from where he was apprehended, then atleast, he admits the 


facts that it was an Officer falling within the definition of the 


Police Officer holding an authority to apprehend, the issue 


would be entirely divergent, as to whether he was deployed 


by the superior officer to discharge his duties at the particular 


place and time, when the accused was apprehended.  


  


20.  Even otherwise also, this logic of argument, that 


the “Police Officials” were not competent to apprehend the 


applicant on the date and from the place of the commission of 


offence or the argument in the context, that the “Police 


Official” was not holding an authority to perform his official 


duties, at the given place, is not acceptable for the reason 


being, that if the Police Official is present at the place of 


commission of offence, irrespective of the fact, whether he 


holds an authority to perform the duty at that given place or 
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whether he is deployed there or not, would be irrelevant and 


immaterial because, he cannot despite of being a “Police 


Official” wait for responsibilities to be bestowed upon him to 


prohibit the commission of apparent offence.  In that 


eventuality, the argument that the Police Officer / Constable 


was not competent, as he was not holding the 


responsibility/authority to perform duties at the given place, 


is not acceptable by this Court.  


 


21.  Thirdly, it has been argued by the learned counsel 


for the applicant, that no offence under Section 332 of the 


IPC, is made out for which, he has been summoned by the 


impugned order, which could be made out against the present 


applicant, because in the absence of there being any medical 


report on record, it cannot be said that due to altercation, 


which has taken place, there was any voluntarily hurt, which 


was caused to the Police officials, who were the public 


servants and as such, the provisions contained under Section 


332 of the IPC would not be attracted.  


 


22.  In response to it, the learned counsel for the State 


has submitted, that this argument pertaining to as to what 


would the “hurt” actually means in the instant case would be 


as it is contained under Section 332 of the IPC.  He submits 


that “hurt”  does not mean, that it has to be an open wound 


or an injury caused, which would be requiring a medical 


examination as to be a condition precedent to establish a 


commission of offence under Section 332 of the IPC.  
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23.  He submits, that if the definition of “hurt” as 


defined under Section 319 of the IPC, is taken into 


consideration, Section 319 of the IPC defines the “hurt” in 


the following manner :- 
 


“319. Hurt. – Whoever causes bodily pain, 
disease or infirmity to any person is said to cause hurt.”  


 


24.  The definition of “hurt” has been expanded 


enough and diluted in its implications, to even bring bodily 


pain, disease or infirmity to any person within the ambit of 


definition of “hurt”.   Causing pain would itself be sufficient 


enough to bring an act within the definition of “hurt” under 


Section 319 of the IPC, and thus, the argument extended by 


the counsel for the applicant, that in the absence of any 


medical examination, the offence under Section 332 of the 


IPC cannot be ruled out to have been made against the 


present applicant is not acceptable by this Court.  


 


25.  He further submits, that in the absence of there 


being medical report and in the absence of there being even 


any supporting evidence with regard to the act, which was 


complained of in the FIR, it cannot be said that the present 


applicant was at all involved in the commission of the 


offence, is not acceptable by this Court, and for the reason, 


which has already been given above, the summoning order 


cannot be faulted of.  


 


26.  Lastly, in support of his contention and rather in 


elaboration to the first argument extended by the learned 


counsel for the applicant pertaining to as to who would be the 
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Police Officer, he stressed upon the use of the word 


“subordinate”.  The definition of the Police, as defined 


under Section 2 (p) of the Uttarakhand Police Act, 2007, will 


include the subordinate official, which would include within 


it Constable, for the reasons being that under the subordinate 


Police Official Disciplinary and Appeals Rules, where it uses 


the word “subordinate”, it includes the Constables, who 


would be falling within the purview of Disciplinary and 


Appeal Rules. The subordinate word used under Section 2 (p) 


of the Uttarakhand Police Act, will include the Police Officer 


within its ambit, which would be inclusive of Constables.  


 


27.  In view of what has been assigned above, this 


Court is not inclined to interfere in this C-482 Application.   


The C-482 Application is accordingly dismissed.  


 


     (Sharad Kumar Sharma, J.) 
                                                   22.06.2023 
Shiv 
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 HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Misc. Application No. 293 of 2019 
 
 


Amit Kishore and others     ..…Applicants. 
 


Versus 
State of Uttarakhand and another    .… Respondents 
 
Present : 
 
Mr. Hanuman Das, Advocate, for the applicants.  
Mrs. Mamta Joshi, Brief Holder, for the State of Uttarakhand.  
Mr. P.C. Petshali, Advocate, for respondent No.2.  
 


JUDGEMENT  
 
Hon’ble Sharad Kumar Sharma, J. 
 


  After an extensive arguments, which has been 


extended by the learned counsel for the applicants in support 


of the C-482 Application, which arises out of the Criminal 


Complaint Case No. 3489 of 2016,  Pankaj Vaish Vs. Amit 


Kishore and others, where the applicants have been 


summoned to be tried by an order dated 06.07.2018, to be 


tried for the offence under Sections 323 and 504 of the IPC, 


by the Court of Judicial Magistrate, Kashipur, District 


Udham Singh Nagar.   


 


2.  The judgment was reserved yesterday and 


consequently, the matter has been placed today for delivery 


of the judgment.  


 


 3.  The factual backdrop of the case are, that the 


claim of the applicant No.1 in the present C482 Application, 


as pleaded was that the applicant No.1 is a Director of the 


company called as “M/s Marc Laboratories Ltd., Lucknow, 
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and so is the status of the applicant No.2, who has the 


connectivity with the functioning of the firm in the capacity 


of being a Senior Vice President of the Company, whereas, 


the status of the applicant Nos.2 and 3, is that of the 


Managing Directors also.  


 


4.  The respondent No.2 claims himself to be the 


proprietor of a firm called as “Vaish Agencies”, situated at 


Kashipur, District Udham Singh Nagar.  As amongst the 


applicants and respondent No.2, there was an agreement 


executed between them which was governing the terms and 


conditions which were settled as on 4th February, 2013, 


whereby, the respondent No.2 was said to be appointed as a 


consignee / sale agent of the firm of the applicants on the 


basis of the commission to be paid @ 3.5 percent.  


 


5.   It is contended that the applicants took three 


cheques unsigned and undated from the respondent No.2, as a 


security for the purposes of establishment of the aforesaid 


agreement for agency as it was executed on 4th February, 


2013.  


 


6.  It is contended by the respondent No.2, that he 


was entitled for commission, as according to the aforesaid 


settled rate of 3.5 percent for every transaction, which has 


been dealt with by respondent No.2, and according to him, he 


contended, that owing to the business transaction, which was 


carried by him on behalf of the company of the applicants, of 


which, they there the office bearer, a commission of 


Rs.35,000/- p.m., which he was entitled to receive, which has 
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ultimately amounted to Rs.5,93,795/- as on the date of the 


registration of the complaint was not remitted despite request.  


 


7.  The respondent No.2 contended, that when 


despite of the several notices being issued by respondent 


No.2, to the applicants, raising a demand with regard to the 


payment of commission, which he claimed to be entitled to 


be paid in terms of the agreement dated 4th February, 2013, 


when it was not paid, a legal notice was sent by respondent 


No.2, to the applicant claiming the commission by sending 


the same by a registered post on 1st February, 2016.  


 


8.  The complainant / respondent No.2, contended 


that upon the receipt of the notice on 1st February, 2016, the 


first reaction, which he has received from the present 


applicants was, that the applicant No.1 abused him on a 


telephone and threatened him of dire consequences by 


asserting thereof, that he would be visiting Kashipur and 


would be teaching a lesson to him for raising a demand by 


issuance of a notice on 1st February, 2016.  


 


9.  It is not only that, after exertion of the said threat 


through telephone, an actual action too followed on 17th June, 


2016, when at about 10:30 a.m., it was alleged that the 


applicants together with others physically started abusing the 


respondent No.2, and there started a scuffle between them, it 


was alleged that applicant Nos. 2 and 3 had tried to snatch the 


cash box of respondent No.2 and thereafter, when the 


respondent No.2 has raised hue and cry, two persons, namely 


as Satyam Agarwal and Ajay Agarwal, came to the scene, 
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who would be treated as to be the witnesses of the incident, 


which has chanced on 17th June, 2016.  


 


10.  The complainant in his complaint as submitted 


before the Court of Addl. Chief Judicial Magistrate, 


Kashipur, District Udham Singh Nagar, on 24th September, 


2016, has contended that the applicants despite of all the 


altercations, which had taken place on account of scuffle, 


which took place on 17th June, 2016, the applicants still 


managed to snatch about Rs.2,000/- from respondent No.2, 


and threatened him of dire consequences, if he ever made any 


attempt to raise the monetary demand as claimed by him in 


the notice issued on 1st February, 2016.  


 


11.  The complainant, in his complaint of 24th 


September, 2016, has asserted that respondent No.2, as a 


consequence of the scuffle, which took place on 17th June, 


2016, is said to have suffered some injuries, due to which, he 


was taken to Govt. Hospital, and had been provided with the 


medial aid.   


 


12.  Consequently, the complainant pleaded, that he 


had sent a letter to the Police Station giving the narration of 


the incident, which has chanced on 17th June, 2016.  But 


since, the FIR was not registered on 17th October, 2016, the 


Court directed the SHO, Kashipur, to investigate into the 


matter. The SHO consequently, conducted the inspection and 


submitted his report on 17th June, 2018, after recording the 


statement of respondent No.2, complainant under Section 200 


of the Cr.P.C., and the statements of Satyam Agarwal and 
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Ajay Agarwal, who were the eyewitnesses of the incident, 


while exercising his power under Section 202 of the Cr.P.C.  


 


13.  The Court, upon being satisfied with the report 


which  was submitted by the SHO Kashipur on 17th June, 


2018, had issued the impugned summoning order of 6th July, 


2018, whereby, the present applicants have been summoned 


to be tried by the Court of Judicial Magistrate, for the offence 


under Sections 323 and 504 of the IPC.  


 


14.  The learned counsel for the applicants had argued 


the C-482 Application from the view point that :- 


i. As to whether, the allegation levelled in the 


complaint as pleaded  in para 6, to be read in 


conjunction to the pleadings raised in para 7, whether at 


all, the offence, which has been complained, would be a 


“provocation” to summon the present applicants for 


being tried for the offences, for which, the summoning 


order has been issued  


 


15.  In order to answer the argument thus extended by 


the learned counsel for the applicants, a reference may be 


made to the provisions contained under Section 323 of the 


IPC, which is extracted hereunder :- 


“323. Punishment for voluntarily causing hurt. 


- Whoever, except in the case provided for by section 


334, voluntarily causes hurt, shall be punished with 


imprisonment of either description for a term which 


may extend to one year, or with fine which may extend 


to one thousand rupees, or with both.” 
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16.  The basic element to be required to be satisfied 


for the commission of offence under Section 323 of IPC, it 


shows that there has had to be a “voluntary act”, with 


knowledge of consequences, which would be an act as 


covered under Section 324 of the IPC of causing hurt, and a 


consequential penal action has been provided under law to be 


under Section 323 of IPC.  


 


17.  So far as the use of language under Section 323 of 


IPC is concerned, it uses the word “voluntarily causing 


hurt”.  The act of voluntary assault, in the instant case, at the 


hands of the present applicants stood satisfied prima facie on 


the perusal of the contents of the complaint itself, 


particularly, in the light of the pleadings, which have been 


raised in para 7 of the complaint, wherein, it was specifically 


stated, that the applicants have visited the place of business 


of the complainant, and have then assaulted him, and 


thereafter, and also they have looted Rs.2,000/- from the cash 


box of the complainant.  


 


18.  It’s not only that, the incident of 7th June, 2016, as 


narrated therein, was eye-witnessed by the two witnesses, 


who  were also examined by the Police Authority, as they 


conducted the investigation in accordance with the provisions 


contained under Section 202 of the Cr.P.C.  


 


19.  The intention of the provisions contained under 


Section 323 of IPC of voluntarily causing hurt, in the instant 


case, could further be substantiated because, if the act 
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narrated in para 7 of the complaint, if it is read in consonance 


to the contents of para 6, where there was a threat perception 


extended by the applicants on telephone to the respondents, 


and it was thereafter even followed by the incident of 7th 


June, 2016.  That itself shows that causing of an act of assault 


and loot from the cash box, which was eye witnessed by the 


two witnesses, it shows that there was a clear intent, which 


was already pre-conceived by the present applicants for the 


commission of the offence dated 17th June, 2018.  


 


20.  The aforesaid act, about the intention of the 


present applicants to commit an offence falling within an 


ambit of Section 323 of the IPC  would also stands fortified 


by the report submitted by the SHO, as well as the statements 


of the witnesses.  The statement of the witnesses, and the 


report of the SHO dated 17th June, 2018, would in itself be a 


compliance of the provisions contained under Section 202 (1) 


of the Cr.P.C. for summoning of an accused person, who are 


the resident of outside the territorial jurisdiction of the Court, 


which is  ceased with the complaint proceedings, as the 


modes of conducting the inspection as provided under 


Section 202 of the Cr.P.C., there are various modes, which 


are inclusive of the modes of conducting the inspection 


through the use of police machinery to conduct the 


inspection.   For convenience, Section 202 of the Cr.P.C. is 


extracted hereunder :- 


“202. Postponement of issue of process. - 
(1) Any Magistrate, on receipt of a complaint of an 
offence of which he is authorised to take cognizance or 
which has been made over to him under section 192, 
may, if he thinks fit, postpone the issue of process 
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against the accused, and either inquire into the case 
himself or direct an investigation to be made by a police 
officer or by such other person as he thinks fit, for the 
purpose of deciding whether or not there is sufficient 
ground for proceeding:  


Provided that no such direction for investigation 
shall be made - 


(a) where it appears to the Magistrate that 
the offence complained of is triable exclusively by 
the Court of Session; or 


(b) where the complaint has not been made 
by a Court, unless the complainant and the 
witnesses present (if any) have been examined on 
oath under section 200. 
(2) In an inquiry under sub- section (1), the 


Magistrate may, if he thinks fit, take evidence of 
witnesses on oath:  


Provided that if it appears to the Magistrate that 
the offence complained of is triable exclusively by the 
Court of Session, he shall call upon the complainant to 
produce all his witnesses and examine them on oath. 


(3) If an investigation under sub- section (1) is 
made by a person not being a police officer, he shall 
have for that investigation all the powers conferred by 
this Code on an officer- in- charge of a police station 
except the power to arrest without warrant.” 


 


21.  Hence, it cannot be said, that once the cognizance 


has been taken by an order dated 6th July, 2018, based upon 


the statement of the eyewitnesses, and the report of the SHO 


dated 17th June, 2018, the provisions contained under Section 


202 of the Cr.P.C. was not complied with by the learned 


Court of Judicial Magistrate Kashipur, District Udham Singh 


Nagar.   


 


22.  The learned counsel for the applicants had further 


argued, rather stressed upon, as to whether at all the 


cognizance could be taken with regard to the offence under 
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Section 504 of the IPC, for which also he has been 


summoned.   


 


23.  In order to answer, the elaborated argument 


extended by the learned counsel for the applicants, the 


provisions contained under Section 504 of IPC is extracted 


hereunder :- 


 


“504. Intentional insult with intent to provoke 


breach of the peace.—Whoever intentionally insults, 


and thereby gives provocation to any person, intending 


or knowing it to be likely that such provocation will 


cause him to break the public peace, or to commit any 


other offence, shall be punished with imprisonment of 


either description for a term which may extend to two 


years, or with fine, or with both.” 


 


24.  Particularly, the learned counsel for the applicants 


has stressed upon the use of word by the legislature, i.e. “a 


provocation to any person”. What he intended to argue is 


that the provocation as pleaded in para 6 of the complaint 


will not fall to be within the ambit of “provocation”, as 


provided under Section 504 of the IPC, because according to 


his perception, the “provocation”,  could have been only 


when there happens to be a direct heated interaction between 


the accused or the victim to bring the offence within an ambit 


of Section 504 of IPC.  


 


25.  This tenacity of argument of the learned counsel 


for the applicants is not acceptable by this Court, for the 
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reason being, that Section 504 of IPC in itself does not carve 


out an exception, that the provocation as contemplated 


therein, has had to be only by way of direct interaction and 


not by way of a threat, which was extended by the applicants 


on phone call, which has been referred to in complaint, 


wherein, the applicants have threatened to the effect, that 


they would be rather visiting Kashipur and would be teaching 


a lesson to the complainant, due to the demand raised by him 


of his commission, which was due to be paid by the present 


applicants as per the admitted terms of agreement of agency.  


 


26.  This Court is of the view that when as per the 


simple assertions made in the complaint and its interpretation 


as given in para 6, are taken into consideration, few facts are 


apparent :- 


i. that the applicants have abused the complainant.  


ii. that applicants have threatened the complainant 


because of the demand of money made by him through 


notice.  


iii. He submits that owing to the demand raised by 


the applicant through notice on 1st February, 2016, he 


would be coming to Kashipur and teaching him a 


lesson.  


 


27.  To answer this, as to whether the “provocation” 


as referred to in para 6,  would be an actual provocation 


within the ambit of Section 504 of IPC itself or not, the bare 


facts of the complaint itself would be an answer to it, because 


in continuation to a provocation extended by the notice of 1st 


February, 2015, on the telephone call by abusing the 
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complainant and by creating a threat due to demand raised by 


the complainant, and by the use of words that he would be 


teaching a lesson by visiting Kashipur, that itself would be a 


provocation because not even that it was subsequently 


followed by an action of 17th June, 2016, which was 


witnessed by the two witnesses, who were examined and not 


even that owing to the scuffle, which has taken place  


between the applicant and the complainant, the complainant 


was also medically treated and a report was submitted thereto 


in that regard.  


 


28.  Before venturing to answer the third question, 


which has been argued by the learned counsel for the 


applicants, pertaining to that the summoning order is non 


reasoned, this Court feels that it is apt at this stage itself to 


deal as to what the terms “provocation” in its literal meaning 


would mean, as it has been attempted to be interpreted by the 


learned counsel for the applicants.  


 


29.  In accordance with the Black’s Law Dictionary, 


7th Edition, the provocation has been defined as under :-  


“provocation. n. Something (such as words or 


actions) that arouses anger or animosity in another, 


causing that person to respond in the heat of passion. 


“Adequate” provocation can reduce a murder charge to 


voluntary man-slaughter. – provoke, vb. – 


provocative, adj. See MANSLAUGHTER.” 


 


30.  In its literal definition, it provides that something 


which is exerted by way of a threat or by use of word or 
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action that arouses anger or animosity causing, that person 


thus provoked to respond in the heat of passion, which would 


amount to be provocation.  The elements of anger, animosity 


and responding to the heat of passion are the elements which 


are prima facie deciphered in para 6 of the complaint itself.  


 


31.  This Court is of the opinion, that for the purposes 


of one of the elements as provided under the term 


“provocation” responding to it, as a result of a heat of 


passion, would be found to be evident from the assault made 


and as referred to in the complaint, that was an action 


followed due to a threat extended by the applicants, which 


would be falling well within the definition of provocation as 


provided in the Black’s Law Dictionary.  


 


32.  The Government of India, through its Ministry of 


Law and Justice in its Legal Glossary, has yet again dealt 


with the definition of provocation, which is extracted 


hereunder:- 


“provocation  : the action or an act or exciting 


anger, resentment or irritation.”   


 


This would be in a slight elaboration and in extension to the 


definition, which has been given in Black’s Law Dictionary, 


which has been extracted above.    The distinction, which has 


been drawn by the Legal Glossary is, that in between the 


action contemplated for making an offence as to be an act of 


provocation, it uses a word, by use of word or as a distinction 


for an action or an act or exciting anger, resentment or 


irritation.  All these elements as provided in the definition in 


2023:UHC:5589







 13 


the Legal Glossary are available in the instant case as per the 


complaint on its prima facie reading, because the anger and 


resentment resulting to provocation have been specifically 


followed by an action or an act on the part of the present 


applicants to make an offence under Section 323 of the IPC.  


 


33.  Much deliberation has been made by the learned 


counsel for the applicants, as to whether the summoning 


order, which is impugned in the present C-482 Application, 


whether it has been passed with an application of mind or 


not.  


 


34.  The learned counsel for the applicants, in order to 


substantiate his argument, has referred to a catena of 


judgments as to what would be the basic element, which is 


required to be satisfied as to whether, the summoning order 


issued by the Court happens to be with an application of 


mind or not.  


 


35.  The learned counsel for the applicants, in support 


of his contention, has referred to a judgment as reported in 


AIR 1960 SC 86, R.P. Kapur Vs. State of Punjab, and 


particularly, the dichotomy which he has attempted to draw is 


from the parameters prescribed in para 6 of the said 


judgment.  In fact, the said para 6 lays down that the High 


Court, while exercising its inherent jurisdiction can and 


should categorized the cases, as to whether at all the inherent 


jurisdiction of the High Court can be successfully invoked, 


and may also arise in those cases, which are falling under the 


categories, where either no legal evidence has been adduced 
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by the complainant in support of the case or the evidence thus 


considered whether the Court thus summoning the accused 


person has diligently exercised its powers by appreciation of 


evidence.  Para 6 of the said judgment is extracted 


hereunder:- 


“6. Before dealing with the merits of the appeal it 
is necessary to consider the nature and scope of the 
inherent power of the High Court under s. 561-A of the 
Code. The said section saves the inherent power of the 
High Court to make such orders as may be necessary to 
give effect to any order under this Code or to prevent 
abuse of the process of any court or otherwise to secure 
the ends of justice. There is no doubt that this inherent 
power cannot be exercised in regard to matters 
specifically covered by the other provisions of the 
Code. In the present case the magistrate before whom 
the police report has been filed under s. 173 of the 
Code has yet not applied his mind to the merits of the 
said report and it may be assumed in favour of the 
appellant that his request for the quashing of the 
proceedings is not at the present stage covered by any 
specific provision of the Code. It is well-established 
that the inherent jurisdiction of the High Court can be 
exercised to quash proceedings in a proper case either 
to prevent the abuse of the process of any court or 
otherwise to secure the ends of justice. Ordinarily 
criminal proceedings instituted against an accused 
person must be tried under the provisions of the Code, 
and the High Court would be reluctant to interfere with 
the said proceedings at an interlocutory stage. It is not 
possible, desirable or expedient to lay down any 
inflexible rule which would govern the exercise of this 
inherent jurisdiction. However, we may indicate some 
categories of cases where the inherent jurisdiction can 
and should be exercised for quashing the proceedings. 
There may be cases where it may be possible for the 
High Court to take the view that the institution or 
continuance of criminal proceedings against an 
accused person may amount to the abuse of the process 
of the court or that the quashing of the impugned 
proceedings would secure the ends of justice. If the 
criminal proceeding in question is in respect of an 
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offence alleged to have been committed by an accused 
person and it manifestly appears that there is a legal 
bar against the institution or continuance of the said 
proceeding the High Court would be justified in 
quashing the proceeding on that ground. Absence of the 
requisite sanction may, for instance, furnish cases 
under this category. Cases may also arise where the 
allegations in the First Information Report or the 
complaint, even if they are taken at their face value and 
accepted in their entirety, do not constitute the offence 
alleged; in such cases no question of appreciating 
evidence arises; it is a matter merely of looking at the 
complaint or the First Information Report to decide 
whether the offence alleged is disclosed or not. In such 
cases it would be legitimate for the High Court to hold 
that it would be manifestly unjust to allow the process 
of the criminal court to be issued against the accused 
person. A third category of cases in which the inherent 
jurisdiction of the High Court can be successfully 
invoked may also arise. In cases falling under this 
category the allegations made against the accused 
person do constitute an offence alleged but there is 
either no legal evidence adduced in support of the case 
or evidence adduced clearly or manifestly fails to prove 
the charge. In dealing with this class of cases it is 
important to bear in mind the distinction between a 
case where there is no legal evidence or where there is 
evidence which is manifestly and clearly inconsistent 
with the accusation made and cases where there is 
legal evidence which on its appreciation may or may 
not support the accusation in question. In exercising its 
jurisdiction under s. 561-A the High Court would not 
embark upon an enquiry as to whether the evidence in 
question is reliable or not. That is the function of the 
trial magistrate, and ordinarily it would not be open to 
any party to invoke the High Court's inherent 
jurisdiction and contend that on a reasonable 
appreciation of the evidence the accusation made 
against the accused would not be sustained. Broadly 
stated that is the nature and scope of the inherent 
jurisdiction of the High Court under s. 561-A in the 
matter of quashing criminal proceedings, and that is 
the effect of the judicial decisions on the point (Vide : 
In Re : Shripad G. Chandavarkar A.I.R. 1928 Bom. 
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184, Jagat Chandra Mozumdar v. Queen Empress 
I.L.R. (1899) Cal. 786, Dr. Shanker Singh v. The State 
of Punjab (1954) 56 Pun L.R. 54, Nripendra Bhusan 
Ray v. Gobind Bandhu Majumdar, AIR1924Cal1018 
and Ramanathan Chettiyar v. K. Sivarama 
Subrahmanya Ayyar I.L.R. (1924) Mad. 722” 


 


36.  This Court is of the view, that the law always 


happens to be a process of evaluation, and aged old principle 


is required to be changed with the change of social condition 


and values,  in order to meet the changed circumstances, and 


the gradual increasing demand of the society.  The old 


principles of scrutinization of evidence at the stage of 


summoning of an accused person, doesn’t mean that the 


Court exercising the powers under Section 482 of the Cr.P.C. 


is required to elaborately scrutinize the evidence in order to 


necessitate the summoning of an accused person, to bring it 


within the philosophy of it being passed after application of 


mind.   


 


37.  In the said judgment, the Hon’ble Apex Court has 


laid down  as to what would be the ambit of exercise of 


powers under Section 482 of the Cr.P.C. in its third category, 


which has been heavily relied upon by the learned counsel 


for the applicants, which provides that the High Courts while  


exercising the inherent powers, can venture into the 


summoning order, where the Court, while issuing the 


summoning order, has not at all appreciated the evidence as 


adduced by the parties, and has failed to prove the charge, or 


where the Court has failed to record its rationale for 


summoning of an accused person.  
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38.  Another judgment, on which, the learned counsel 


for the applicants has relied is that as reported in (2007) 12 


SCC 1, Inder Mohan Goswami and another Vs. State of 


Uttaranchal and others, and particularly, he has referred to 


the contents of paragraphs  22, 28, 29 and 30 of the said 


judgment, which are extracted hereunder :- 


 


“22. The veracity of the facts alleged by the 
appellants and the respondents can only be ascertained 
on the basis of evidence and documents by a civil court 
of competent jurisdiction. The dispute in question is 
purely of civil nature and respondent No. 3 has already 
instituted a civil suit in the court of Civil Judge. In the 
facts and circumstances of this case, initiating criminal 
proceedings by the respondents against the appellants 
is clearly an abuse of the process of the court. 


28. This Court in State of Karnataka v. L. 
Muniswamy and Ors., observed that the wholesome 
power under Section 482 Cr.P.C. entitles the High 
Court to quash a proceeding when it comes to the 
conclusion that allowing the proceeding to continue 
would be an abuse of the process of the court or that 
the ends of justice require that the proceeding ought to 
be quashed. The High Courts have been invested with 
inherent powers, both in civil and criminal matters, to 
achieve a salutary public purpose. A court proceeding 
ought not to be permitted to degenerate into a weapon 
of harassment or persecution. The court observed in 
this case that ends of justice are higher than the ends of 
mere law though justice must be administered 
according to laws made by the legislature. This case 
has been followed in a large number of subsequent 
cases of this Court and other courts. 


29. In Chandrapal Singh and Ors. v. Maharaj 
Singh and Anr., in a landlord and tenant matter where 
criminal proceedings had been initiated, this Court 
observed in para 1 at page 467 as under: 


“A frustrated landlord after having met his 
waterloo in the hierarchy of civil courts, has 
further enmeshed the tenant in a frivolous 
criminal prosecution which prima facie appears 
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to be an abuse of the process of law. The facts 
when stated are so telling that the further 
discussion may appear to be superfluous.” 
30. The court noticed that the tendency of perjury 


is very much on the increase. Unless the courts come 
down heavily upon such persons, the whole judicial 
process would come to ridicule. The court also 
observed that chagrined and frustrated litigants should 
not be permitted to give vent to their frustration by 
cheaply invoking jurisdiction of the criminal court.” 


 


39.  There would be a slight factual distinction, which 


is required to be drawn in the instant case.  The Hon’ble 


Apex Court while considering the impact of the exercise of 


powers under Section 482 of the Cr.P.C., was dealing with 


the matter, as to what would be the ambit of the exercise of 


jurisdiction by the High Court while exercising powers under 


Section 482 of the Cr.P.C. to summon an accused person, and 


particularly, the guiding factor, on which, the learned counsel 


for the applicants has relied, as particularly contained in para 


23, which provides that the scope and ambit of exercise of 


powers with the High Court, has had to be an act ex debito 


justitiae that means it should aim to do real and substantial 


justice.  The inherent powers of the High Court under Section 


482 of the Cr.P.C., though it is wide enough, but still, it has 


to be sparingly exercised with utmost care and precaution, so 


that it may not be voluntarily applied invariably in all the 


cases, which even doesn’t make out a prima facie case for 


interference under Section 482 of the Cr.P.C.  Particularly, 


the argument extended by the learned counsel for the 


applicants in the context of the paragraphs as extracted above 


was attempted to, that at the stage of exercising the powers 


under Section 482 of the Cr.P.C., the Court is required to go 
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into the matter in the light of the ratio laid down by the 


Hon’ble Apex Court in the matter of State of Haryana Vs. 


Bhajan Lal, as reported in 1992 Supp (1) SCC 335, which 


prescribes, that the Courts while considering the aspect as to 


whether at all the summons are required to be issued or not, 


the Court should appreciate the evidence and should record 


the prima facie satisfaction as to whether the accused is 


required to be summoned or not.   


 


40.  As far as these two judgments are concerned, this 


has to be read in the context of the issue involved in the 


instant case as against the summoning order dated 6th July, 


2018.  If the summoning order itself is taken into 


consideration, at the stage when the Court was ceased with 


the matter, as to whether the accused person is required to be 


summoned or not, the only material, which was made 


available before the Court was the complaint, the report of 


the SHO, the statement of the witnesses, in order to justify as 


to whether at all the accused persons were required to be 


summoned or not.   


 


41.  The Court of Judicial Magistrate, did took into 


consideration the report of the police, the statement of the 


witnesses, and the impact of the pleadings raised in the 


complaint pertaining to the altercation, which took place on 


17th June, 2016, and has also considered the statements 


recorded by the witnesses.   


 


42.  So far as the reference made to the non 


compliance of the provisions contained under Section 202 of 
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the Cr.P.C. is concerned, this Court is of the opinion, that the 


very fact that the provisions contained under Section 202 of 


the Cr.P.C. is exclusively not a weapon which is invariably 


available to an accused person to take a defence, as to 


whether at all the inquiry, which is required to be 


contemplated by the Court was satisfactorily resorted to or 


not, because as per the opinion of this Court, the powers 


under Sections 202 of the Cr.P.C. is only an enabling 


provisions and not a substantive provisions available to an 


accused person to be taken by way of defence.  


 


43.  The provisions of Section 202 of the Cr.P.C., 


contemplates, that the issuance of the process is to be 


postponed  subject to the condition, that it is the 


responsibility of the Court who has to record its satisfaction, 


as to whether summons are required to be issued to the 


accused persons, who are the resident of outside the territory 


of the Court which was ceased with the proceedings.  In the 


instant case, one of the modes, which has been prescribed 


therein, has been appropriately established to have been 


resorted to because the inquiry was contemplated by the 


SHO, who has submitted the report, and as such, the 


ingredients under Section 202 of the Cr.P.C. was satisfied by 


the Court prior to the issuance of the summoning order.    


 


43.  In para 7 of the impugned judgment, the Court has 


deliberated referred to the statement recorded by the 


eyewitnesses to the incident, and then had issued the 


summons to the present applicants. What bearing the report 


or the reason assigned in the complaint with regard to the set 
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of allegations would have, would be a subject matter, which 


is to be appreciated by the Trial Court after appreciation of 


evidence, during the course of trial.   


 


44.  The tenacity of argument of the learned counsel 


for the applicants, that at the stage of summoning of an 


accused person, the evidence is required to be considered by 


the Court is absolutely a misnomer because, in view of the 


changed law scenario, as rendered by the Hon’ble Apex 


Court in the judgment as reported in AIR 2022 SC 41, State 


of Odisha Vs. Pratima Mohanty etc., the Hon’ble Apex 


Court has observed in para 6, that at the stage of summoning 


of an accused person, a detailed and elaborate scrutiny of 


evidence is not required to be resorted to by the Court,  which 


may amount to be in a shape of mini trial, which may 


ultimately prejudice the proceedings of the complaint, which 


is being taken by the learned Trial Court, and while drawing 


the said distinction, the Hon’ble Apex Court in the matter of 


Pratima Mohanty (Supra) has considered the implications 


as drawn by the judgment of Bhajan Lal  in para 102, as to 


what would be the parameter required to be satisfied before 


summoning of an accused person. The relevant para 6 is 


extracted hereunder :- 


“6. At the outset, it is required to be noted that by 
the impugned judgment and order the High Court in 
exercise of its powers under Section 482 Cr.P.C. has 
quashed the criminal proceedings for the offences 
under Section 13(2) read with Section 13(1)(d) of the 
Act and Section 420 read with Section 120B IPC. From 
the impugned judgment and order passed by the High 
Court, it appears that the High Court has entered into 
the merits of the allegations and has conducted the 
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minitrial by weighing the evidence in detail which, as 
such, as observed and held by this Court in a catena of 
decisions is wholly impermissible. As held by this Court 
in the case of State of Haryana And Ors. vs Ch. Bhajan 
Lal And Ors., AIR 1992 SC 604, the powers 
under Section 482 Cr.P.C. could be exercised either to 
prevent an abuse of process of any court and/or 
otherwise to secure the ends of justice. In the said 
decision this Court had  carved out the exceptions to 
the general rule that normally in exercise of powers 
under Section 482 Cr.P.C. the criminal 
proceedings/FIR should not be quashed. Exceptions to 
the above general rule are carved out in para 102 in 
Bhajan Lal (supra) which reads as under: 


“102. In the backdrop of the interpretation of the 
various relevant provisions of the Code under Chapter 
XIV and of the principles of law enunciated by this 
Court in a series of decisions relating to the exercise of 
the extraordinary power under Article 226 or the 
inherent powers under Section 482 of the Code which 
we have extracted and reproduced above, we give the 
following categories of cases by way of illustration 
wherein such power could be exercised either to 
prevent abuse of the process of any court or otherwise 
to secure the ends of justice, though it may not be 
possible to lay down any precise, clearly defined and 
sufficiently channelized and inflexible guidelines or 
rigid formulae and to give an exhaustive list of myriad 
kinds of cases wherein such power should be exercised. 


(1) Where the allegations made in the first 
information report or the complaint, even if they are 
taken at their face value and accepted in their entirety 
do not prima facie constitute any offence or make out a 
case against the accused. 


(2) Where the allegations in the first information 
report and other materials, if any, accompanying the 
FIR do not disclose a cognizable offence, justifying an 
investigation by police officers under Section 156(1) of 
the Code except under an order of a Magistrate within 
the purview of Section 155(2) of the Code. 


(3) Where the uncontroverted allegations made in 
the FIR or complaint and the evidence collected in 
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support of the same do not disclose the commission of 
any offence and make out a case against the accused. 


(4) Where, the allegations in the FIR do not 
constitute a cognizable offence but constitute only a 
noncognizable 42 PART E offence, no investigation is 
permitted by a police officer without an order of a 
Magistrate as contemplated under Section 155(2) of the 
Code. 


(5) Where the allegations made in the FIR or 
complaint are so absurd and inherently improbable on 
the basis of which no prudent person can ever reach a 
just conclusion that there is sufficient ground for 
proceeding against the accused. 


(6) Where there is an express legal bar engrafted 
in any of the provisions of the Code or the concerned 
Act (under which a criminal proceeding is instituted) to 
the institution and continuance of the proceedings 
and/or where there is a specific provision in the 
Code or the concerned Act, providing efficacious 
redress for the grievance of the aggrieved party. 


(7) Where a criminal proceeding is manifestly 
attended with mala fide and/or where the proceeding is 
maliciously instituted with an ulterior motive for 
wreaking vengeance on the accused and with a view to 
spite him due to private and personal grudge.”  


6.1 Looking to the allegations in the present case 
against the respondents – accused and considering the 
fact that chargesheet has been filed by the Vigilance 
Cell after a thorough investigation, it cannot be said 
that the case falls within any of the exceptions as 
carved out by this Court in para 102 in the case of 
Bhajan Lal (supra). It cannot be said that the criminal 
proceedings initiated against the respondents – accused 
are an abuse of process of any court. On the contrary, 
the allegations are an instance of abuse of the powers 
with a mala fide intention and allotment of the plots to 
the family members by hatching a criminal conspiracy 
and to allot the plots to the family members at throw 
away price causing loss to the B.D.A. and the public 
exchequer. 
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6.2 It is trite that the power of quashing should be 
exercised sparingly and with circumspection and in 
rare cases. As per settled proposition of law while 
examining an FIR/complaint quashing of which is 
sought, the court cannot embark upon any enquiry as to 
the reliability or genuineness of allegations made in the 
FIR/complaint. Quashing of a complaint/FIR should be 
an exception rather than any ordinary rule. Normally 
the criminal proceedings should not be quashed in 
exercise of powers under Section 482 Cr.P.C. when 
after a thorough investigation the charge sheet has 
been filed. At the stage of discharge and/or considering 
the application under Section 482 Cr.P.C. the courts 
are not required to go into the merits of the allegations 
and/or evidence in detail as if conducing the minitrial. 
As held by this Court the powers under Section 
482 Cr.P.C. is very wide, but conferment of wide power 
requires the court to be more cautious. It casts an 
onerous and more diligent duty on the Court. 


6.3 In the present case the allegations were with 
respect to allotment of 10 plots which were required to 
be allotted under the discretionary quota. It is not in 
dispute that at the relevant time the respondents – 
accused were connected with the Department 
concerned with regard to allotment of the plots directly 
or indirectly. Accused No.4  Smt. Pratima Mohanty was 
serving as Steno to ViceChairman, B.D.A. As per the 
case of the prosecution an undated application for 
allotment of plots on plain paper was received from 
Shri  Pradyumna Kumar Mohanty, brother of the 
accused  Smt. Pratima Mohanty. It is also the case on 
behalf of the prosecution that though the plot was 
applied in the name of her brother, after the allotment 
of the plot she is in possession of the same. So far as 
accused No.5 – Shri Prakash Chandra Patra is 
concerned, as per the case on behalf of the prosecution, 
an application on plain paper for allotment of plot of 
Ms. Rajalaxmi Samal, sisterinlaw of the respondent – 
Shri Prakash Chandra Patra (accused No.5) was 
forwarded by the Minister of Housing Urban 
Development – Mr. Samer Dey (accused No.6) to Shri 
P.K. Pattanaik, Secretary, B.D.A. It is noted that at the 
relevant time the said accused was working as Jr. 
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Assistant, Allotment Section, B.D.A. Pursuant to the 
aforesaid application the sisterinlaw of the said 
accused has been allotted a plot. So far as accused 
No.3  Rajendra Kumar Samal is concerned, as per the 
case of the prosecution and as alleged, an application 
was made for allotment of plot in favour of his wife who 
was Dealing Assistant, Allotment Section II, B.D.A. and 
Personal Assistant to Minister, Housing and Urban 
Development. It is noted that even the  then Minister is 
the original accused No.6. As per the allegation the 
application was without any date and on the basis of 
such undated application, the plot has been allotted in 
favour of his wife.”   


 


45.  Hence, in the light of the judgment rendered by 


the Hon’ble Apex Court, and as extracted, the argument 


extended by the learned counsel for the applicants, the 


detailed appreciation of evidence is not a subject matter, 


which is at all required to be ventured into by the Trial Court, 


at the stage of summoning of an accused person, particularly 


once the prima facie satisfaction has been recorded by the 


Court by resorting to the procedure contemplated under 


Section 202 of the Cr.P.C.   


 


46.  This Court is also of the view, that in the light of 


the pleadings raised in para 6 and 7 of the complaint, it 


absolutely prima facie makes an offence under Section 504 of 


the IPC, because there was a provocation and the provocation 


was ultimately followed by an action, and as such, the 


expectation of the learned counsel for the applicants, that 


there has had to be an appreciation of evidence, is not a 


subject matter, which the Trial Court has to venture at the 


stage of summoning of an accused person. 
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47.  Similar view has been expressed by the Hon’ble  


Apex Court in a recent judgment as rendered in Criminal 


Appeal No. 1025-1026 of 2023, Central Bureau of 


Investigation Vs. Aryan Singh Etc., wherein, the Hon’ble 


Apex Court has almost reiterated the issue, that a mini trial is 


not required to be conducted by the Courts at the stage of 


summoning of an accused person, because appreciation of 


evidence would be an aspect, which is required to be gone 


into by the Trial Court at the stage, when the parties are 


called upon to adduce the evidence in support of their 


respective cases. Relevant para is extracted hereunder :- 


“4. Having gone through the impugned common 
judgment and order passed by the High Court quashing 
the criminal proceedings and discharging the accused, 
we are of the opinion that the High Court has exceeded 
in its jurisdiction in quashing the entire criminal 
proceedings in exercise of the limited powers under 
Section 482 Cr.P.C. and/or in exercise of the powers 
under Article 226 of the Constitution of India.  


4.1 From the impugned common judgment and 
order passed by the High Court, it appears that the 
High Court has dealt with the proceedings before it, as 
if, the High Court was conducting a mini trial and/or 
the High Court was considering the applications 
against the judgment and order passed by the learned 
Trial Court on conclusion of trial. As per the cardinal 
principle of law, at the stage of discharge and/or 
quashing of the criminal proceedings, while exercising 
the powers under Section 482 Cr.P.C., the Court is not 
required to conduct the mini trial. The High Court in 
the common impugned judgment and order has 
observed that the charges against the accused are not 
proved. This is not the stage where the prosecution / 
investigating agency is/are required to prove the 
charges. The charges are required to be proved during 
the trial on the basis of the evidence led by the 
prosecution / investigating agency. Therefore, the High 
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Court has materially erred in going in detail in the 
allegations and the material collected during the course 
of the investigation against the accused, at this stage. 
At the stage of discharge and/or while exercising the 
powers under Section 482 Cr.P.C., the Court has a very 
limited jurisdiction and is required to consider 
“whether any sufficient material is available to proceed 
further against the accused for which the accused is 
required to be tried or not”. 


4.2 One another reason pointed by the High Court 
is that the initiation of the criminal proceedings / 
proceedings is malicious. At this stage, it is required to 
be noted that the investigation was handed over to the 
CBI pursuant to the directions issued by the High 
Court. That thereafter, on conclusion of the 
investigation, the accused persons have been 
chargesheeted. Therefore, the High Court has erred in 
observing at this stage that the initiation of the criminal 
proceedings / proceedings is malicious. Whether the 
criminal proceedings was/were malicious or not, is not 
required to be considered at this stage. The same is 
required to be considered at the conclusion of the trial. 
In any case, at this stage, what is required to be 
considered is a prima facie case and the material 
collected during the course of the investigation, which 
warranted the accused to be tried.” 


 


48.  In yet another judgment as reported in (2021) 8 


SCC 583, Saranya Vs. Bharathi and another, in para 10 


and 11, it had dealt with similar issue as to what would be the 


gravity of appreciation of evidence at the stage of 


summoning of an accused person.  Paragraphs 10 and 11 of 


the said judgment, the Hon’ble Apex Court has observed, that 


the Court has to bear in mind that at the stage of exercising 


its power under Section 482 of the Cr.P.C., the Court is not 


supposed to delicately go into and appreciate an evidence for 


the purposes of scrunization of the summoning order.  
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49.  The aforesaid observation has been made in para 


11 of the said judgment, and the reason for deriving the said 


conclusion has been based upon a judgment reported by the 


Hon’ble Apex Court as reported in (2019) 13 SCC 62, State 


of M.P. Vs. Deepak.  The relevant paragraphs 10 and 11 of 


the aforesaid judgement are extracted herein :- 


 


“10. Before considering the rival submissions of 
the parties, few decisions of this Court on the principles 
which the High Court must keep in mind while 
exercising the jurisdiction Under Section 482 Code of 
Criminal Procedure/at the stage of framing of the 
charge while considering the discharge application are 
required to be referred to and considered. 


 
11 In Deepak (2019) 13 SCC 62, to which one of 


us (Dr. Justice D.Y. Chandrachud) is the author, after 
considering the other binding decisions of this Court on 
the point, namely, Amit Kapoor v. Ramesh Chander,  
(2012) 9 SCC 460; State of Rajasthan v. Fatehkaran 
Mehdu, (2017) 3 SCC 198; and Chitresh Kumar 
Chopra v. State (Government of NCT of Delhi), (2009) 
16 SCC 605, it is observed and held that at the stage of 
framing of charges, the Court has to consider the 
material only with a view to find out if there is a ground 
for "presuming" that the Accused had committed the 
offence. It is observed and held that at that stage, the 
High Court is required to evaluate the material and 
documents on record with a view to finding out if the 
facts emerging therefrom, take at their face value, 
disclose the existence of all the ingredients constituting 
the alleged offence or offences. It is further observed 
and held that at this stage the High Court is not 
required to appreciate the evidence on record and 
consider the allegations on merits and to find out on the 
basis of the evidence recorded the Accused 
chargesheeted or against whom the charge is framed is 
likely to be convicted or not.” 
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50.  Owing to the aforesaid, and for the reasons 


recorded above, I do not find any merit in the C-482 


Application.  The same is accordingly dismissed.  


    


     (Sharad Kumar Sharma, J.) 
                                                   06.06.2023 
Shiv 
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 Mr.T.C. Aggarwal, learned Deputy Advocate General along with 


Ms. Lata Negi, learned Brief Holder for the State/respondent 
no.1. 


 Mr. Sayed Nadeem, learned counsel for respondent no.2. 
 
Hon’ble Sharad Kumar Sharma, J. 
 


  The applicants to the C-482 Application, have 


put a challenge to the impugned summoning order dated 


08.06.2018, as it has been rendered in a proceedings of 


Criminal Complaint Case No. 883 of 2015, “Km. Kamla 


Bisht vs. Bhuwan Singh Waldia and others” whereby the 


present applicants have been summoned to be tried for 


commission of offence under Section 500 of the I.P.C. 


The challenge has also been given to the revisional 


court’s judgment dated 11.02.2021, as it was passed by 


the learned Session Judge, Pithoragarh in Criminal 


Revision No. 14 of 2018, “Bhuwan Singh Waldia& Others 


vs. State and another”.  


 
2.  The learned counsel for the applicants has 


submitted,that no offence under Section 500 of I.P.C. 


could be made out against the present applicantson the 


basis of the publication made on 30.07.2015, because 


the said communication made by way of a publication 
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will not be an offence which could be termed as to be a 


defamatory publication as per Section 499 of the Indian 


Penal Code.  


 


3.  He further submits that the allegations levelled 


pertaining to the alleged published defamatory remarks 


is absolutely not sustainable because there was no 


conclusive evidence available before the learned trial 


court to enable to draw the proceedings under Section 


500 of the I.P.C. as against the present applicants, on 


the basis of the complaint which has been registered by 


the respondent before the Court of Chief Judicial 


Magistrate, Pithoraghar. 


 


4.  In response to it, the learned counsel for the 


respondent submits, that the publication made in the 


newspaper on 30.07.2015, itself would be a defamatory 


remark and the provisions contained under Section 500 


of I.P.C. has been rightly attracted against the present 


applicants. He further submitted that the cognizance 


order itself, which has been issued by the court of Chief 


Judicial Magistrate, is based on cogent reasons and it 


cannot be said that the summoning order has been 


issued without application of mind, which could at all 


call for any interference under Section 482 of the Code of 


Criminal Procedure, because there is no apparent 


illegality whatsoever to setof allegations pertaining to the 


defamatory remarks as it has been levelled in the 


summoning order, as that would be a matter to be 


adjudicated apart from appreciation of facts which may 


not be a scope under Section 482 of the Code of Criminal 


Procedure. 
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5.  It is not in dispute between the parties that the 


basis of proceedings under Section 500 of the I.P.C., by 


way of Complaint Case No. 883 of 2015, has been the 


publication in newspaper which was made on 


30.07.2015. Though, the counsel for the respondent had 


attempted to shoulder the exclusive burden of 


publication on the applicants in order to fasten upon him 


the liability for commission of an offence under Section 


500 of the I.P.C., but this Court is of the view that if the 


publication itself is taken by the respondent as to be a 


defamatory remark, the relevant part of which is 


extracted hereunder: - 


  vej mtkyk C;wjks 
 “ vkn'kZ dkyksuh ds v/;{k Hkqou ofYn;k ,ao dqlkSyh ds iz/kku j?kqohj 


flag dh vksj ls Mh ,e vkSj ,lih dks lkSais Kkiu esa vkjksi yxk;k gS fd 
[kqn xyrh djus ds ckn vc deyk fc"V xkao ds yksxksa ij iqfyfl;k jkSc 
fn[kkus yxh gSA” 


 
6.  In fact, it’s not an opinion which has been 


individually expressed by the applicants but rather the 


said publication has been made by “Amar Ujala Bureau”, 


which is a body itself constituted by the publisher, who 


publishes the news on the basis of the material which is 


made available to them, upon the same being duly 


edited. 


 


7.  The question would be as to whether 


anydefamatory remark, which is published by the 


“Bureau of a newspaper”, could be taken as to a 


defamatory remark on behalf of an individual or not. In 


order to deal with the aforesaid argument and also an 


argument of the learned counsel for the respondent that 


the issue requires an appreciation of factual aspects, 
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which may not be the scope available under Section 482 


of the Code of Criminal Procedure. 


 


8.  The appreciation of definition of defamation 


given under Chapter 21 of the I.P.C. is required to be 


considered.  


“499. Whoever, by words either spoken or intended to be 
read, or by signs or by visible representations, makes or publishes any 
imputation concerning any person intending to harm, or knowing or 
having reason to believe that such imputation will harm, the reputation 
of such person, is said, except in the cases hereinafter excepted, to 
defame that person.” 


 


9.  The term defamation as extracted above uses 


the word “whoever”, by words either spoken or intended 


to be read, or by signs or by visible representations, 


makes or publishes any imputation remarks will amount 


to  harm the prestige of an individual to call for to be an 


offence under Section 500 of the I.P.C. Court feels it 


appropriate to classify Section 499 of the I.P.C. to 


appreciate the controversy as to what is the actual 


defamation, would be as per the opinion of this Court the 


defamation would have been, had the applicant 


individually being responsible directly by leading an 


evidence on record, that it was he who was instrumental 


in getting the publication made of or it was based upon 


his exclusive communication, that the publication was 


made, but rather the observation made in the publication 


of 30.07.2015, was a general information imparted  to 


the bureau of the newspaper, which has published the 


news on a general demonstration being made by public 


at large as against the respondent.  


 


10.  On a simplicitor reading of Section 499 of the 


I.P.C and the explanations given therein, when it uses 
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the word “whoever”, it rather personifies an individual 


and the personification of an individual would be in 


relation to this word spoken or words written to be read 


or signs which could be visualized while making 


representations or a publication made by an individual.  


 


11.  Since, in the instant case the publication has 


been made by the bureau, based on public agitation 


made against the present applicants, it would not be a 


defamation as defined under Section 499 of the I.P.C, as 


against the present applicants, individually because it 


will not be read as to the words spoken by the 


applicants, nor it could be read as to be a sign or 


symbolic impression given by the present applicants, nor 


it is a publication made by the present applicants, but 


rather it is an opinion which was expressed by the 


newspaper bureau on a public information which was 


gathered by it due to the demonstration which was being 


made by the public at large before the office of the 


District Magistrate. 


 


12.  In that eventuality, this Court is of the view 


that once it is not an individual act to bring it within a 


definition of Section 499 of the I.P.C., Section 499 the 


defamation as contended against the present applicants 


would not be made out and, in that eventuality, the 


penal provision of Section 500 of the I.P.C will not be 


attracted. 


 


13.  The learned counsel for the applicants has 


referred to a judgment rendered by the Coordinate Bench 


as reported in 2017 SCC Online Uttarakhand 1159 
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Nupur Singh @ Nupur Chauhan vs. Kunwar Pranav 


Singh ‘Champion’ and, particularly, the counsel for the 


respondent has made reference to para -17 of the said 


judgment, which is extracted hereunder:- 


 
 “17) Another decision of Sanjay Veer Singh Sisodia 


vs. State of Uttarakhand and another, decided by 


this Court in Criminal Misc. Application (C-482) 


no. 760 of 2017, vide order dated 12.06.2017, is 


placed to buttress such argument. Sisodia's 


decision is based on Ghananand Joshi's decision. 


In Sisodia's case (supra), the allegation was that in 


some paragraph of his written statement, the 


accused-applicant used defamatory language 


against the complainant. It may be noted here that, 


in the instant case, the allegations were not levelled 


in any written statement or in any pleadings, but 


were got published by or on behalf of the applicant 


in a National Daily, having wide circulation, which, 


according to the complainant- respondent, has 


tarnished his image in the estimation of the 


society.” 


 


14.  In fact, para-17 is nothing, but an extract of 


the earlier judgment as rendered in C-482 Application 


No.760 of 2017, in the matter of Sanjay Veer Singh 


Sisodia. The decision taken therein, it was being derived 


to be a defamatory after reading some of the contents of 


the paragraph of his written statement, that the 


accused/applicant has used a defamatory language. The 


situation therein was that the person filing a written 


statement, that is an individual had used a defamatory 


remarks in writing in his written statement, hence it is 


an allegation leveled against an individual and not 


against a body corporate, which has made the paper 



https://indiankanoon.org/doc/176161199/

https://indiankanoon.org/doc/176161199/

https://indiankanoon.org/doc/176161199/
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publicationas in the instant case and hence, an act of an 


individual reflected in the written statement in writing 


would obviously be a defamatory remarks under Section 


499 of the I.P.C and, hence, the principle laid down in 


para-17 since not being factually akin to the instant 


case, the same would not be applicable in the present 


case because here it is not the case of the respondent 


that the applicants had at all made any publication or 


defamatory remarks in individual capacity rather it’s the 


bureau which has published reviews based on the 


information gathered byits reporters, from the general 


demonstration made by the public at large. Hence, it will 


not be a defamatory remark under Section 499 of the 


I.P.C.so far it relates to the present applicants in order to 


attract Section 500 of the IPC.  


 


15.  The learned counsel for the respondent had 


further referred to a judgment as reported in (2010) 6 


SCC 243 Jeffrey J. Diermeier& Another vs. State of 


West Bengal and Another. The said judgment has been 


attracted to be read by the learned counsel for the 


applicant in view of the observations made in para-27 


onwards as to what was the scope of the exercise of 


powers under Section 482. As to whether the Court’s 


exercise of powers under Section 482 can go into the 


factual dispute in order to arrive at the conclusion as to 


whether and at all the offence which is complained of is 


made out against the accused person or not. There 


cannot be any dispute on the said principles, and legal 


preposition, but powers under Section 482 too being 


inherent in nature and basically intended to curtail the 


abuse of process, it could be exercised by the court 
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where on a simplisitor reading of the complaint, that is a 


publication herein, if no offence under Section 499 of the 


IPC is made out and there was no necessity to undergo 


the long drawn research in relation to the factual aspect 


as it has been contended by the respondent, that it 


would be a subject matter of trial. 


 


16.  Since, prima facie, this Court is satisfied that 


the publication itself is not an expression casted by the 


present applicant to bring it within the defamation under 


Section 499 of the IPC, because it is not an act of an 


individual which was complained of rather it was an act 


of the bureau of the publisher, no individual allegation 


could be levelled against the present applicants, because 


under criminal law prosecution could be only for an 


individual act, which doesn’t stand established beyond 


doubt in the instant case. 


 


17.  Hence, for the aforesaid reason the C-482 


Application is allowed. As a consequence, thereto, the 


proceedings of Criminal Complaint Case No. 883 of 2015, 


“Km. Kamla Bisht vs. Bhuwan Singh Waldia and others” 


pending consideration before the court of Chief Judicial 


Magistrate, Pithoragarh, would hereby stands quashed. 


 
 
 
 (Sharad Kumar Sharma, J.) 


  02.05.2023 
Nahid 


 








 


IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Criminal Misc. Application No.906 of 2023 


 


Shahnaaz Rana and others                           …...Applicants 
Vs. 


 
State of Uttarakhand & another 
        …..Respondents 
 
Present:  
 Mr. Rajveer Singh, Advocate, for the applicants. 
 Mr. Atul Kumar Shah, D.A.G with Mrs. Mamta Joshi, Brief Holder, for the State 
 of Uttarakhand. 
 Mr. Naman Mehta, Advocate, for the respondent.  


  
Hon’ble Sharad Kumar Sharma, J (Oral) 


 


   This C482 application has been preferred by the 


three applicants for their alleged involvement in the commission 


of the offences under sections 354, 504, 506, 420, 509 and 34 of 


IPC, which has been registered against them by way of a Case 


Crime No.572 of 2017, at Police Station Jwalapur, District 


Haridwar.  


 


2.  As a consequence of the investigation being carried 


and concluded, the Chargesheet no.379A dated 08.02.2018, was 


submitted by the Investigating Officer. Based on which, the 


cognizance has been taken by the court of CJM, Haridwar, as 


back as on 10.08.2018. 


 


3.  Today, the matter is being sought to be compounded 


by the parties on the ground, that the parties have entered into an 


amicable settlement, and particularly, when this Court had 


interacted with the complainant, the Court had specifically posed 


a question to her, that as to under which authority or a document, 


she got her religion converted from “Hindu to Muslim”. She 


contends, that there is no such document, which is available with 


her. Rather she further submits, that owing to the dispute, which 


had later arisen with the applicants, she has later on converted 
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herself from “Muslim to Hindu”, and has later on also got 


married with a Hindu male. 


 


4.  The process of conversion from one religion to 


another religion cannot be on a hearsay or on a whimsical basis 


but it has to be based on an ethical choice, and not by virtue of 


the oral statement, and hence, the process of the conversion of 


religion cannot be orally accepted in evidence in the judicial 


proceedings, until and unless, the factum of the conversion is 


brought on record and is legally established to be by way of 


credible evidence. In the absence of there being any evidence on 


record, and coupled with the fact that the offence is said to have 


been commenced as back as on 07.10.2017, and the cognizance 


have been taken by the court of Chief Judicial Magistrate on 


11.01.2018, this Court doesn’t visualize, as to what was the 


logical justification on the part of the present applicant to sit over 


the proceedings, without challenging the same at an appropriate 


time. Filing of the C482 Application at a belated stage, after a 


lapse of more than five years without explaining delay, which 


itself smacks malice on the part of the present applicants.  


 


5.  Apart from the valuable contribution which has been 


made by the learned counsel for the applicant on the issue about 


the prospective of the “conversion of the religion”, for the 


purposes of solemnization of the marriage, it would not be out of 


context to refer to the basic provisions of the Constitution, which 


provides for a citizen; as contained under Article 5 of the 


Constitution of India, as to how they could manage and exercise 


the liberty granted to them under Part III of the Constitution of 


India, particularly that as contained under Articles 25 and 26 of 


the Constitution of India. There cannot be any doubt when the 


basic intention of the secularism of the country, as envisaged by 


the Preamble of the Constitution, it has had to be logically 


 


2023:UHC:5393







 3 


justified in its applicability to achieve the basic democratic goal 


of the country, and not to be utilized as a weapon to increase the 


social unrest and the social activitism too, for the purposes of 


meeting the limited individual interest of expressing an affinity 


with the person of an opposite sex and that too exclusively for the 


purposes of conversion of religion, with that limited prospective 


to marry other sex of one’s choice. The secularism or freedom of 


the religion, and particularly, in the context of the liberty reserved 


by the Preamble with regards to the theory of expression of belief 


and faith, that has to be prudently construed, so that the 


unification of the country from its religious prospective is 


maintained, and it may not be permitted to sow the seeds of 


animosity amongst the persons belonging to the different caste 


and religion, merely because of an act of conversion of religion 


only for the purposes of marriage as per one’s choice.   


 


6.  Article 25 of the Constitution of India, though it 


envisages a right of freedom to practice and propagation of the 


religion, but we should not leave the basic objective of the 


Constitution as provided, therein, that under sub-article (1) of 


Article 25 of the Constitution of India, the few important 


expressions given by the constitutional mandate, would be 


relevant to be dealt with the burning subject of these days, about 


the extent of the right, which could be bestowed to be exercised, 


or could be permitted to be exercised by the citizen. The right to 


freedom of a religion is not unfettered and the logic behind is 


that, this Court is of the opinion that a freedom of “conscious 


and free profession, practice and propagation”, which finds as 


to be in the headnote of the Article 25 of the Constitution, cannot 


be read in exclusion with the basic intention and objective 


contained under sub-article (1) of Article 25 of the Constitution, 


which provides that the right of freedom envisaged by the 


Constitution, it doesn’t intends to mean to override the public 


order and more importantly the human morality, which the 
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framers of the Constitution that is why, have deliberately used the 


word under sub-article (1) of Article 25 of the Constitution, 


which is of a great significance so far as the rights which has 


been reserved for the individual to convert the religion and the 


right to profess.  


 


7.  According to one of the judgments rendered by 


the Hon’ble Apex Court as back as in 1977 as reported in 1977 


(1) SCC 677, REV. STAINISLAUS Vs. STATE OF MADHYA 


PRADESH & ORS. The said judgment has dealt with the 


implications of sub-article (1) of Article 25 of the Constitution, as 


to up to what extent the right of conversion of religion could be 


permitted to be exercised by the citizen. The said judgment has 


basically laid down the principles that the right to propagate 


one’s religion does not grant a unhindered right to convert 


another person to one’s own religion, and to transmit or spread 


the seeds of animosity amongst the followers of religions by 


exposition of its religion, which has to be practiced by the person 


belonging to the respective castes or a religion. 


 


8.  This Court is of the view that if the rights enshrined 


by the Article 25 and 26 of the Constitution, is to be scrutinized 


from the said prospective where it uses the word “morality” and 


simultaneously proceeds to reserves the right to practice a 


religion. It means it has to be a contextually embedded ethical 


intention to change the religion, but not for the limited or sole 


purpose to solemnize the marriage with the person of one’s 


choice. Thus, seeking a conversion of the religion basically has 


got no moral inclination, as such, to adopt the religion, which he 


or she is opting for. 


 


9.  The another important aspect, which is to be seen is 


that the freedom of professing, practice and propagation of the 
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religion as provided by sub-article (1) of Article 25 of the 


Constitution is yet again circumscribed by the provisions 


contained under sub-article (2) of Article 25 of the Constitution, 


where, the rights protected under sub-article (1) of the Article 25 


of the Constitution does not restrict the State or any existing law 


for regulating or stricting the practices and, more particularly, the 


practices associated with the religion, which is creating a 


religious acrimony amongst the persons or which may even have 


a remoted possibility of creating a religious acrimony or when it 


is apparently found that the act of the conversion is basically 


limited for the purposes of individual gains and not for the gains 


of consciously changing the religion for its principles which he or 


she intends to adopt, based on one’s emotional affinity to a 


religion.   


 


10.  If this principle is yet again looked into from the 


prospective of the Article 25 of the Constitution, the freedom to 


manage religious affairs as provided to the various 


institutions/individual is yet again preceded by the same analogy 


as contained under sub-article (1) of Article 25 of the 


Constitution that is of maintaining a religious chastity and that 


has had to be yet again with an intention to maintain a public 


order, health and morality. The limit up to which, the rights 


envisaged under Article 25 and 26 of the Constitution could be 


exercised by an individual or the institution which has been given 


a liberty to exercise their powers or the wisdom of the freedom 


which has been protected by the Constitution of India is yet again 


as already observed by this Court is not unlimited, and this is 


what has been laid down by the Hon’ble Apex Court in the 


judgment reported in 1996 (2) SCC 498, “Pannalal Bansilal 


Pitti & Ors. Etc vs State Of Andhra Pradesh & Anr” that a 


maintenance of the religious institution or the secular structure of 


functioning of the country, it still could be regulated by the 
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Legislature as it has been provided under sub-article (2) of 


Article 25 of the Constitution of India. 


 


11.  In order to meet up the aforesaid objective, and in 


order to meet out the intention as protected for the State, for 


making an enactment to make out as to be a law under Article 13 


of the Constitution of India, the State of Uttarakhand, had 


legislated a law called as “Uttarakhand Freedom of Religion 


Act 2018”, as it was enforced with effect from the date of its 


notification in the official gazette being Notification 


No.234/Legislative and Parliamentary Affairs, /2018 Dehradun, 


14th May, 2018.  


 


12.  If the SOR of the said Act, is taken into 


consideration, it does basically intended to provide freedom of 


religion, but simultaneously, it also provided a prohibition of the 


conversion from one religion to another due to the 


misrepresentation, force, or under an undue influence, coercion 


and allurement or by any fraudulent means or by marriage for 


any matters incidental thereto. The said Act in its SOR, being 


conscious of the expanse of the exercise of the rights under 


Article 25 and 26 of the Constitution, as referred to hereinabove, 


has observed that the conferment of right under the Constitution 


of India, on each individual to propagate or practice his or her 


religion, according to his or her consciousness, but religious 


consciousness cannot be extended to be construed a collective 


right or proselytize for a person for converting the religion 


exclusively for the purposes of solemnization of the marriage. 


 


13.  The necessity to legislate the said Act No.28/2018, 


was because there had been a spurt in the cases of the religious 


conversion, where both the masses and the individuals had 


rampantly gone for the conversion for the limited prospective, 
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without the act of religious conversion being attached with any 


act of the morality, but rather exclusively for the purposes to 


meet an individualistic objective of the solemnization of 


marriage, such indecent acts have frequently intimidate these 


days more so particularly the country like us, which is secular in 


nature, and the society lives harmoniously in a multi religious 


society. The existence of the pseudo social organization, with the 


hidden aims attempting to convert the weaker and vulnerable 


section of the society, which has become a common feature these 


days, where the State has felt that the necessity for legislating the 


Act of 2018, had been because there has been instances where, a 


weaker section of the society are rather misled and exploited by 


the people belonging to the other religion to convert them by an 


allurement or under an undue influence. I am of the view that this 


terminology of undue influence would include an influence 


exercised by a male upon a female or a vice versa for converting 


the religion exclusively only for the purposes of marriage. 


 


14.  The said vitalities of the aspect and sensitivity 


attached to it was recognized by the Hon’ble Apex Court which 


also took a judicial notice of the said incident in the case reported 


in SLP (Criminal) No.5777 of 2017 “Shafin Jahan vs Asokan 


K.M and others”, as well as in a Writ Petition (Criminal) 


No.142 of 2016, “Aman Baig Vs. State of Madhya Pradesh 


and others” where the Hon’ble Apex Court has observed, that 


they have come across the incidents when there is a basic 


conservative motive of alluring for conversion maliciously 


intended to for the purposes of increasing the strength of the 


particular religion, by getting the people from other religion 


converted to their own religion, and people do marry the girls of 


other religion by misrepresentation of their own religion, and 


after getting married with such girls, they forcefully get them 


converted into their own religion. Such incident came to the 


notice before the Hon’ble Apex Court, that the people convert 
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themselves to the other religion only for the purposes of marriage 


with the girls of that religion and after the marriage, the girls do 


get converted into their own religion, but this act, which is 


maliciously intended in contravention to the constitutional 


mandate has been deprecated by various High Courts of the 


country because it at time intends to give march to one religion 


over other in long future. Hence, the Bill, which was introduced 


in the State Assembly was for the following purposes:- 


 “6. Any marriage which was done for the 
sole purpose of conversion by the man of one 
religion with the woman of another religion either 
by converting himself before or after marriage or 
by converting the woman before or after marriage 
may be declared null and void by the Family 
Court or where Family Court is not established, 
the Court having jurisdiction to try such case on a 
petition presented by either party thereto against 
the other party of the marriage.” 


   


15.  In the elaboration to, what has been observed above, 


the restrictions with regards to the conversion only exclusively 


for the purposes of marriage has been provided under section 6 of 


the Act of 2018, so far its applicability pertains to the State of 


Uttarakhand, is concerned. Section 6 of the Act is extracted 


hereunder:- 


“6. The bill therefore, seeks to:- 
(i) Prohibit religious conversions which are 
effected through misrepresentation, force, undue 
influence, coercion, allurement or by any 
fraudulent means or by marriage by making it an 
offence; 
(ii) Provide greater punishment for such 
conversion in respect of the Minor, Women, 
Scheduled Castes or the Scheduled Tribes; 
(iii) Provide that the onus of proof that the 
conversion was not effected through 
misrepresentation, force, undue influence, 
coercion, allurement or by any fraudulent means 
or by marriage lies on the person converting 
them and the person converted; and 
(iv) Provide that every individual converting 
from one religion to another shall submit to the 
prescribed authority a declaration that the 
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conversion was not effected through 
misrepresentation, force, undue influence, 
coercion, allurement or by any fraudulent means 
or by marriage and such authority shall make an 
inquiry in such cases; 
(v) Declare marriages null and void, which were 
done solely for the purpose of conversion of girls 
from one religion to another religion, on the 
complaint of girl or her parents. 


   


16.  It has observed that where the conversion of the 


religion is exclusively for the purposes of marrying a person, the 


said conversion of the religion since being in contravention to the 


constitutional mandate as provided under Article 25 and 26 of the 


Constitution, may be declared as to be null and void by the 


family courts or where the family courts are not established by 


the courts having its jurisdiction.  


 


17.  The said objective has also been dealt by the 


Allahabad High Court in a judgment reported in 2015 (3) ALJ 


322, “Smt. Noor Jahan Begum @ Anjali Mishra and another 


Vs. State of U.P. and others”, the coordinate Bench of the 


Allahabad High Court in its paragraph nos.42 and 43, has 


basically laid down that, the inherent principles of the conversion 


of the religion should be bona fide with an intention to adopt and 


practice a religion and the modalities and the ethical values, 


which a religion carries, has been dealt by the coordinate Bench 


of the Allahabad High Court in paragraph nos.36, 42 and 43, 


particularly while making a reference to the excerpts of 


“HolyKuran”, and the relevant extracts in relation to it. Paragraph 


nos.36, 42 and 43, is extracted hereunder:- 


“36. In the case of Rakeya Bibi v. Anil Kumar 
Mukherjee, ILR 1948 (2) Cal 119, the Division Bench 
of Calcutta High Court has observed as under: 
 


"The question, however, stiff remains whether 
her conversion was a bona fide one or a mere 
device adopted for the purpose of avoiding the 
marriage. Mr. Das, who appeared for her, 
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contended on the authority of certain 
observations made by Ormond J. in the case of 
Ayesh Bibi v. Subodh chandra Chakrabariti, 
MANU/WB/0140/1945 : ILR (1945) 2 Cal 
405) : (1897) ILR 25 Cal 537 the Privy 
Council, while referring to the possibility that a 
change of religion on the part of both the 
spouses might have the effect of altering rights 
incidental to the marriage, was careful to add 
the qualification that such change must be 
made "honestly" and "without any intent to 
commit a fraud upon the law" Indeed, it seems 
to us to be elementary that if a conversion is not 
inspired by religious feeling and undergone for 
its own sake, but is resorted to merely with the 
object of creating a ground for some claim of 
right, a court of law cannot recognise it as a 
good basis for such claim but must held that no 
lawful foundation of the claim has been proved. 
Where conversion gives a legal right, to go 
through a mock conversion and set it up as a 
basis of that right is to commit a fraud upon the 
law. We are clearly of opinion that were a party 
puts forward his conversion to a new faith as 
creating a right in his favour to the prejudice of 
another, it is proper and necessary for a court of 
law to enquire and find whether the conversion 
was a bona fide one." 
 
Thus in case of a conversion there should be a 
change of heart and honest conviction in the 
tenets of new religion in lieu of tenets of the 
original religion. If a ceremony of conversion is 
gone into conscientiously after such an honest 
conviction, thee alone there is a conversion of 
faith or it can be said that a person is professing 
another religion. In case of conversion from 
one religion to another a strict proof is required 
and it cannot be easily interred. More so when a 
person converted denies even the factum of 
conversion. As to whether there in fact a 
conversion or not must depend on facts and 
circumstances of each case and not general rule 
can be laid down in that behalf." 


 
42. In view of the above discussions, the principles of 
conversion of religion and bona fide conversion of 
religion to Islam may be briefly summarized as under: 


"(i) Conversion to another religion basically 
requires change of faith and belief of 
personal relations of an individual with what 
he regards as Cosmos, his Maker or his 
Creator, which he believes, regulates the 
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existence of insentients beings and the forces 
of Universe. 
(ii) A conversion of religion by an individual 
to Islam can be said to be bona fide if he/she 
is major and of sound mind and embraces 
Islam of his/her own freewill and because of 
his/her faith and belief in the oneness of God 
(Allah) and prophetic character of Mahomed. 
If a conversion is not inspired by religion 
feeling and under gone for its own sake, but 
is resorted merely with object of creating a 
ground for some claim of right or as a device 
adopted for the purpose to avoid marriage or 
to achieve an object without faith and belief 
in the unity of God (Allah) and Mahomed to 
be his prophet, the conversion shall not be 
bonafide. 
(iii) In case of a religion conversion there 
should be a change of heart and honest 
conviction in the tenets of new religion in 
lieu of tenets of the original religion. 
(iv) Religion, faith or devotion are not easily 
interchangeable. If a person feigns to have 
adopted another religion just for worldly gain 
or benefit, it would be religious bigotry. 
(v) If a person purposely undertakes the 
conversion of another person to his religion, 
as distinguished from his effort to transmit or 
spread the tenets of his religion, that would 
impinge on the "freedom of conscience" 
guaranteed to all the citizens of the country 
alike under Article 25 of the Constitution of 
India." 


43. Applying the above noted principles as laid down 
in various judgments and mandate of The Holy 
QURAN in Sura II Ayat 221, I find that alleged 
conversion of petitioner No. 1, girl in each of the writ 
petitions cannot be said to be bona fide or valid. The 
religion of petitioner No. 1 in each of the writ 
petitions was converted at the instance of the 
petitioner No. 2 (boys) to marry with the girl. The 
petitioner girls have stated that they do not know 
about Islam. In the writ petition as well as in the 
statements on oath made before this Court, the 
petitioner girls have not stated that they have any real 
faith and belief in the unity of God and Mohamed to 
be prophet. They all stated that the boy got their 
religion converted with sole purpose to marry with 
her. Thus conversion of religion to Islam, in the 
present set of facts, of the girls without their faith and 
belief in Islam and at the instance of the boys, solely 
for the purpose of marriage, cannot be said to be a 
valid conversion to Islam religion. These marriages 
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(Nikah) are against the mandate in Sura II Ayat 221 
of the Holy Quran. Even in the case of Lily Thomas 
(supra) Hon'ble Supreme Court observed in paragraph 
Nos. 7, 8 and 40 that conversion of religion of a non-
muslim without any real change of belief in Islam and 
only for marriage is void.” 


 


18.  The coordinate Bench of the Allahabad High Court 


while arriving at a conclusion as extracted above by virtue of the 


paragraph nos.42 and 43, has quite elaborately dealt with as to 


what does the philosophy of the religion and religious conversion 


would mean for an individual. According to its interpretation 


given from the definition of the word “religion” as it has been 


derived from the latin word “Re” mean to bind people with 


common thought and not imposed thoughts that means to that it 


was a sect or a cult of living ordinarily understood to mean some 


culterized system of faith and practice resting on the basic 


idealistic ethos by creating a fictitious deity or a god whom the 


person believes to be capable to keep the society bound together 


and to practice the basic faith or the precedents laid down in 


relation to that particular sect, and accordingly it governs the 


divine faith of worship to the respective god or the supreme 


power to whom that particular group of the people ordinarily 


understand as to be the superior power to whom the trust could be 


vested to bind the members of a particular society together.   


 


19.  The religion in itself does not mean that it has to be 


bifurcated or made to excel with the practice of an immorality, in 


order to defame or to meet a limited objective of making efforts 


of its propagation at the cost of the other religion. The purpose of 


binding of the religion and consequentially the society, in 


accordance with the later philosophy, as it has dealt with by the 


Hon’ble Apex Court in the judgment reported in 1996 (9) SCC 


548, “A.S. Narayana Deekshitulu Vs. State of Andhra 


Pradesh and others”. The said judgment in paragraph no.85, 


deals with the expanse of the exercise of the religious freedom in 
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order to create a togetherness amongst the particular group of 


people, who believe on the certain sect, religion or a faith. The 


said judgment of the Hon’ble Apex Court in paragraph no.85, 


which has extracted hereunder:- 


“85. Articles 25 and 26 deal with and protect 
religious freedom. Religion as used in these 
Articles must be construed in its strict and 
etymological sense. Religion is that which binds 
a man with his Cosmos, his creator or super 
force. It is difficult and rather impossible to 
define or delimit the expressions "religion" or 
"matters of religion" used in Articles 25 and 26. 
Essentially, religion is a matter of personal faith 
and belief of personal relations of an individual 
with what he regards as Cosmos, his Maker or 
his Creator which he believes, regulates the 
existence of insentient beings and the forces of 
the universe. Religion is not necessarily theistic 
and in fact there are well-known religions in 
India itself like Budhism and Jainism which do 
not believe in the existence of God. In India, 
Muslims believe in Allah and have faith in 
Islam; Christians in Christ and Christianity; 
Parsis in Zorastianism; Sikhs in Gurugranth 
Sahib and teachings of Gurunanak Devji, its 
founder, which is a facet of Hinduism like 
Brahamo, Samaj Aryasamaj etc.” 


 


20.  In the said judgment, it has observed that essentially 


the religion is a matter of the personal faith and belief of the 


personal relationship of an individual in what he regards as a 


cosmos his makers or his creators which he beliefs regulates the 


existence of a divine force to maintain the unanimity of a thought 


process amongst the group of people of a common sect or faith.  


 


21.  The coordinate Bench while further elaborating to 


arrive at a conclusion as extracted in paragraph nos.42 and 43, on 


the basis of the principles laid down in Mullahs principle of the 


Mohammadan Law 19th Edition Chapter 2, has defined as to what 


does a “Mohammadan” means and what does it professes as used 


in the Holy Kuran, would have its implications. Paragraph no.30 


and 31, which is extracted hereunder: 
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“30. Each sect governed by its law – The 
Mahomedan law applicable to each sect or sub-sect 
is to prevail as to litigants of that sect or sub-sect. 
31. Change of sect- A Mahomedan male or female 
who has attained the age of puberty, may renounce 
the doctrines of the sect or sub-sect to which he or 
she belongs, and adopt the tenets of the other sect 
or any other sub-sect, and he or she will 
thenceforth be subject to the law of the new sect or 
sub-sect.” 


 


22.  If the said paragraphs are taken into consideration, it 


nowhere provides that the “Holy Kuran” at all at any place 


permits the conversion of the religion only for the limited 


purposes of solemnization of the marriage, but rather it has had to 


be an ethical conversion for the purposes of an everlasting 


practice of the religion being adopted, which has to come from 


the inner consciousness and not from the momentary emotional 


and intended physical relationship, which may often result into a 


later on complexities in life. The adoption which has envisaged 


by the “Holy Kuran”, it basically means that a person accepts a 


religion from ones soul, because of the belief of oneness of God, 


and prophetic character of Mohammad, who are called as 


“Mohammadan”, but if a court can finds the true intention behind 


their act of the conversion that it is a limited motive of the 


marriage by way of a pretence, it means that it is in contravention 


to the basic intention of the adoption of the philosophy and 


theory of the piousness of Mohammadan law, and the principles 


related to the muslim law. Because of that reason, the Hon’ble 


Apex Court way back in 1948 in the matters of “Must. Rakeya 


Bibi Vs. Anil Kumar Mukherjee”, has observed that in these 


circumstances which has become quite prevalent and rampant too 


these days, and where one doesn’t finds any logical reasons 


supporting the basic percept of the Mohammadan Law, and as 


per the principles laid down by the “ayats” of the “Holy Kuran”, 


if the court comes to the conclusion that the conversion is with 


the limited prospective for the purposes of only for solemnization 
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of the marriage, which happens to be in the instant case, the 


Courts are not precluded to determine as to whether the 


conversion was bona fide or not, backed by acceptance of moral 


values of religion thus to be adopted.  


 


23.  The Hon’ble Apex Court in 1984 (2) SCC 91, 


“Kailash Sonkar Vs. Smt. Maya Devi”, has marginally touched 


the issue about the bona fide act of the conversion of the religion 


but though that is in the context of an election, where the 


constituency was reserved for a particular caste, and factually in 


that case the conversion was done only for the purposes of 


contesting the election, but still the basic principle and the test, 


which has been provided, therein, for the purposes of conversion 


of the religion has been prescribed under paragraph no.31 and 32, 


of the said judgment, and which would be applicable in the 


present case because it was dealt with the matter of the 


conversion and re-conversion, which is factually applicable in the 


instant case. Paragraph nos.31 and 32, are extracted hereunder:- 


“31. In our opinion, the main test should be a 
genuine intention of the reconvert to abjure his new 
religion and completely dissociate himself from it. 
We must hasten to add here that this does not mean 
that the reconversion should be only a ruse or a 
pretext or a cover to gain mundane worldly benefits 
so that the reconversion becomes merely a show for 
achieving a particular purpose whereas the real 
intention may be shrouded in mystery. The reconvert 
must exhibit a clear and genuine intention to go back 
to his old fold and adopt the customs and practices 
of the said fold without any protest from members of 
his erstwhile caste. In order to judge this factor, it is 
not necessary that there should be a direct or 
conclusive proof of the expression of the views of 
the community of the erstwhile caste and it would be 
sufficient compliance of this condition if no 
exception or protest is lodged by the community 
members, in which case the caste would revive on 
the reconversion of the person to his old religion. 
 
32. Another aspect which one must not forget is that 
when a child is born neither has he any religion nor 
is he capable of choosing one until he reaches the 
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age of discretion and acquires proper understanding 
of the situation. Hence, the mere fact that the parents 
of a child, who were Christians, would in ordinary 
course get the usual baptism certificate and perform 
other ceremonies without the child knowing that is 
being done but after the child has grown up and 
becomes fully mature and able to decide his future, 
he ought not to be bound by what his parents may 
have done. Therefore, in such cases, it is the 
intention of the convertee which would determine 
the revival of the caste. If by his clear and 
conclusive conduct the person reconverts to his old 
faith and abjures the new religion in unequivocal 
terms, his caste automatically revives.” 


 


24.  Further in continuation to what has been dealt by this 


Court in the earlier paragraphs, a reference to yet another 


judgment reported in 2010 (9) SCC, 712 “M. Chandra Vs. M. 


Thangamuthu and another” requires a consideration by this 


Court, particularly, the observations, which has been made by the 


Hon’ble Apex Court in paragraph nos.47 and 48, which is 


extracted hereunder: 


“47. We do not agree with the reasoning of the 
High Court. It is true that a party who wishes to 
rely upon the contents of a document must adduce 
primary evidence of the contents, and only in the 
exceptional cases will secondary evidence be 
admissible. However, if secondary evidence is 
admissible, it may be adduced in any form in 
which it may be available, whether by production 
of a copy, duplicate copy of a copy, by oral 
evidence of the contents or in another form. The 
secondary evidence must be authenticated by 
foundational evidence that the alleged copy is in 
fact a true copy of the original. It should be 
emphasized that the exceptions to the rule 
requiring primary evidence are designed to 
provide relief in a case where a party is genuinely 
unable to produce the original through no fault of 
that party. 
 
48. In the instant case, it is the specific case of the 
appellant that in the year 1994 that is much before 
the Assembly elections which was held in the year 
2006, she had undergone all the rituals in Arya 
Samaj only for the purpose of reaffirmation of 
Hindu faith and the conversion certificate issued 
by Arya Samaj was received and acknowledged 
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by her uncle Santnakumar who had accompanied 
her. It is also her specific case that she did not 
take back the certificate from her uncle, since she 
was of the view the same may not be required for 
her purpose. It is only when the election petition 
was filed, it order to proof her case of 
reaffirmation of her faith in Hinduism, she came 
to know that her uncle has lost the certificate, 
which necessitated her to obtain a duplicate copy 
of conversion certificate from Arya Samaj, 
Madurai. This part of her evidence is not even 
challenged by the petitioner. In fact the contents 
of the documents would clearly establish that it 
was issued for the second time on the request 
made by the appellant, after she was told by her 
uncle Santnakumar that the original certificate 
received by him in the year 1994 is lost by him. In 
our view, a perusal of the conversion certificate 
(Ex. R13) would amply demonstrate that the 
appellant has successfully proved her claim of re-
affirmation of Hindu faith by undergoing rituals 
of conversion in the Arya Samaj, Madurai.” 


 


25.  As per the aforesaid guidelines framed by the 


Hon’ble Apex Court, it provides that the admissibility of the 


documents by way of the secondary evidence could only be 


acceptable when a duplicate copy or by an oral evidence the said 


document is authenticated, and is foundationed by an evidence, 


which is being laid in support thereto, and is acceptable under 


law. 


 


26.  In paragraph no.48, the Court has specifically 


observed that the factum of the conversion of the religion for the 


exclusively for the purposes of solemnization of the marriage 


doesn’t reposes the sensitivity or emotional attachment towards 


the religion to be adopted, and consequently it has been observed 


that the rituals of the Arya Samaj, only for the purposes of 


reaffirmation of the Hindu faith and the conversion certificate 


issued, thus, by the said society cannot be accepted, as to be a 


valid document, which could justify the conversion of the 


religion or an acceptance of the religion for the purposes of 


solemnization of marriage. 
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27.  Though, the said judgment was rendered in the 


context of the election, where there was a conversion of the 


religion made by the party to the proceedings for the purposes to 


enable him to contest the seat, which was otherwise reserved for 


the reserved category candidate. The said conversion was 


observed that the conversion of the religion with the particular 


unethical motive to gain an advantage in personal relationship or 


in the social relationship for the purposes of contesting an 


election cannot be accepted to be a valid conversion, until and 


unless, there happens to be a conscious mental bent of an 


applicant, thus, seeking a conversion of the religion to be adopted 


in his or her day to day practice, and that is why by the State Act, 


the implications of which has already been dealt with above, and 


also in the light of the judgment rendered by the Hon’ble Apex 


Court that the conversion of the religion is exclusively for the 


purposes of marriage has not been accepted to be a valid 


conversion, and hence, such a conversion could not be reckoned 


in the eyes of law to justify the marriage, which is otherwise 


prohibited by the respective religious law as applicable to the 


parties to the matrimony.  


 


28.  The Delhi High Court in the judgment reported in 


2011 (123) DRJ 554, “Faheem Ahmed Vs. Maviya @ Luxmi”, 


was almost dealing with an akin situation, where a similar nature 


of the conversion of the religion has taken place by persuading a 


female to convert her religion in order to adopt Islam and 


particularly when it was only for the purposes of solemnization of 


the marriage for the purposes to take the benefit of section 24 (2) 


of the Special Marriage Act, 1954, and for the purposes of 


registration of the marriages, thus, declared as to be valid, would 


not be a valid conversion and the said principles has been laid 


down by the Delhi High Court in paragraph no.15 and 16, of the 


said judgment, which is extracted hereunder:- 
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15. The issue of religious conversion has come before the Apex 
Court and various High Courts time and again and the courts 
have tried to evolve judicial principles for discerning the genuine 
conversions from the feigned ones. It would be useful to refer to 
some of the landmark decisions in this regard here, one of the 
earliest being the judgment of the Bombay High Court in Dr. 
Abdur Rahim Undre v. Smt. Padma Abdur Rahim Undre AIR 
1982 Bombay 341, which was also referred to by the learned 
trial court wherein it was held that: 


27. It is a well known principle of civil law that a person 
born into or following one religion continues to belong to 
such religion subject to conversion to another religion. 
Conversion to another religion basically requires change of 
faith. To say the least it is a matter of conviction. 
According to Mulla's Principle of Mohammedan Law any 
person who professes Mohammedan religion that is, he 
acknowledges that there is but one God and that 
Mohammad is his prophet is a Mohammedan. Such a 
person may be a Mohammedan by birth or he may be a 
Mohammedan by conversion. It is not necessary that he 
should observe any particular rites or ceremony to be an 
orthodox believer in the religion, no Court can test or gauge 
sincerity of religious belief. It is sufficient if he professes 
Mohammedan religion in the sense that he accepts 
prophetic grant of Mohammedan (section 19, Chapter 2, 
page 19 of Mulla's Principles of Mohammedan Law). Thus 
the real test is of professing Mohammedan religion. As to 
when is the true import of the term profess fell for 
consideration of the Supreme Court in Punjab Rao V. D. P. 
Meshram of the said decision the Supreme Court has 
observed as under: 


13. What Clause (3) of the Constitution (Scheduled 
Castes) Order, 1950 contemplates is that for a 
person to be treated as one belonging to a 
Scheduled Caste within the meaning of that Order 
he must be one who professes either Hindu or Sikh 
religion. The High Court, following its earlier 
decision in Narayan Waktu v. Punjabrao,: has said 
that the meaning of the phrase "professes a 
religion" in the aforementioned provision is "to 
enter publicly in to a religious state" and that for 
this purpose a mere declaration by a person that he 
has ceased to belong to a particular religion and 
embraced another religion would not be sufficient. 
The meanings of the word "profess" have been 
given thus in Webster's New World Dictionary: " 
to avow publicly, to make an open declaration 
of...to declare one's belief in: as to profess Christ. 
To accept into a religious order" The meanings 
given in the Shorter Oxford Dictionary are more or 
less the same. It seems to us that the meaning 'to 
declare one's belief in: as to profess Christ' is one 
which we have to bear in mind while construing 
the aforesaid order because it is this which bears 
upon religious belief and consequently also upon a 
change in religious belief. It would thus follow that 
a declaration of one's belief must necessarily mean 
a declaration in such a way that it would be known 
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to those whom it may interest. Therefore if a public 
declaration is made by a person that he has ceased 
to belong to his old religion and has accepted 
another religion he will be taken as professing the 
other religion. In the face of such an open 
declaration it would be idle to enquire further as to 
whether the conversion to another religion was 
efficacious. The word 'profess' in the Presidential 
Order appears to have been used in the sense an 
open declaration or practice by a person of the 
Hindu for the Sikh religion. Where, therefore, a 
person says, on the contrary that he has ceased to 
be Hindu he cannot derive any benefit from the 
order. 


 Thus it appears that for a conversion there should be a 
declaration of one's belief and the said declaration should be in 
such a way that is should be known to those whom it may 
interest. If a public declaration is made by a person that he has 
ceased to belong to one religion and is accepting another 
religion, he will be taken as professing the other religion. 
The learned trial court also relied on the judgment of the 
Supreme Court in Lily Thomas v. Union of India wherein while 
dealing with the issue of feigned conversion by a Hindu to Islam 
religion, the court observed that: 


39. Religion is a matter of faith stemming from the depth 
of the heart and mind. Religion is a belief which binds 
the spiritual nature of man to a super-natural being; it is 
an object of conscientious devotion, faith and pietism. 
Devotion in its fullest sense is a consecration and 
denotes an act of worship. Faith in the strict sense 
constitutes firm reliance on the truth of religious 
doctrines in every system of religion. Religion, faith or 
devotion are not easily interchangeable. If the person 
feigns to have adopted another religion just for some 
worldly gain or benefit, it would be religious bigotry. 
Looked at from this angle, a person who mockingly 
adopts another religion where plurality of marriage is 
permitted so as to renounce the previous marriage and 
desert the wife, he cannot be permitted to take advantage 
of his exploitation as religion is not a commodity to be 
exploited. The institution of marriage under every 
personal law is a sacred institution. Under Hindu Law, 
Marriage is a sacrament. Both have to be preserved. 


In Perumal Nadar (dead) by Legal Representative v. 
Ponnuswami Nadar (minor): AIR 1971 SC 2352 it was by the 
Apex Court as under: 


A person may be a Hindu by birth or by conversion. A 
mere theoretical allegiance to the Hindu faith by a 
person born in another faith does not convert him into a 
Hindu, nor is a bare declaration that he is a Hindu 
sufficient to convert him to Hinduism. But a bona fide 
intention to be converted to the Hindu faith, 
accompanied by conduct unequivocally expressing that 
intention may be sufficient evidence of conversion. No 
formal ceremony of purification or expiation is 
necessary to effectuate conversion. 
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In Kailash Sonkar v. Smt. Maya Devi: AIR 1984 SC 600 
reiterating the same approach even for re-conversion, the Apex 
Court observed that  


In our opinion, the main test should be a genuine 
intention of the reconvert to abjure his new religion 
and completely dissociate himself from it. We must 
hasten to add here that this does not mean that the 
reconversion should be only a ruse or a pretext or a 
cover to gain mundane worldly benefits so that the 
reconversion becomes merely a show for achieving a 
particular purpose whereas the real intention may be 
shrouded in mystery. The reconvert must exhibit a 
clear and genuine intention to go back to his old fold 
and adopt the customs and practices of the said fold 
without any protest from members of his erstwhile 
caste. In order to judge this factor, it is not necessary 
that there should be a direct or conclusive proof of the 
expression of the views of the community of the 
erstwhile caste and it would be sufficient compliance 
of this condition if no exception or protest is lodged 
by the community members, in which case the caste 
would revive on the reconversion of the person to his 
old religion. 


 
16. In Rakheya Bibi v. Anil Kumar ILR 1948 Calcutta 119 the 
Calcutta High Court held that it is open for the Court to go into 
the question whether the conversion was a bonafide one or a 
mere pretence. In a recent case of M. Chandra v. M. 
Thangamuthu and Anr., the Supreme Court laid down the 
following test to prove conversion: 
 It is a settled principle of law that to prove a 


conversion from one religion to another, two 
elements need to be satisfied. First, there has to be 
a conversion and second, acceptance into the 
community to which the person converted. It is 
obvious that the need of a conversion cannot be 
altogether done away with. 


 


29.  In fact the ratio laid down by the Delhi High Court in 


paragraph no.15, was based upon yet another judgment of the 


Bombay High Court as reported in “Dr. Abdur Rahim Undre 


Vs. Smt. Padma Abdur Rahim Undre”, AIR 1982 Bombay 


341, where it was observed that the issue of the religious 


conversion has come for the judicial consideration before the 


different High Courts, including the Hon’ble Apex Court, and in 


order to evolve a judicial principle for discerning the genuineness 


of the conversion for being a motivated conversion only for the 


purposes of marriage, the same has been deprecated, and 


particularly, in the context of the paragraph 27 of the judgment of 
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“Dr. Abdur Rahim Undre Vs. Smt. Padma Abdur Rahim Undre”, 


wherein it has been observed that in accordance with the 


Mohammadan Law, any person who professes Mohammadan 


religion, that is he acknowledges that there is one god and that 


Mohammadan is his prophet is a Mohammadan, such a person 


may be reckoned as to be a Muslim from his birth or may be a 


Mohammadan by conversion, by accepting the same by 


performing the rites and the rituals and the ceremony as 


prescribed under the Mohammadan Law, and the covenants 


provided under section 19 Chapter 2 page 19 of the Mullah 


principles of Mohammadan law, and in the absence of the 


same, the reckoning of the principle of the adoption of the 


religion for the purposes of the marriage, cannot accepted as to be 


a valid conversion.  


 


30.  More authentically the aforesaid prospective is also 


to be considered that, what would be the real test of conversion of 


the religion, which came up for consideration in the matter before 


the Hon’ble Apex Court in the matters of Punjab Rao Vs. D.P. 


Meshram and Ors., where the Hon’ble Apex Court, way back in 


1965, in a judgment reported in SCR 1965 (1) 849 has discerned 


that the conversion of the religion as per the constitutional 


mandate has had to be with an emotional attachment and after 


performance of the religious rituals provided under the 


Mohammadan Law, and not only by way of the purposes of a 


formal ceremony, which is normally relied by the parties who are 


entering into a matrimonial relationship, after conversion of the 


religion. The Hon’ble Apex Court in yet another judgment in the 


matters of “Lily Thomas and others Vs. Union of India and 


others”, as reported in 2000 (6) SCC 224, has almost laid down 


the aforesaid principles in paragraph no.39, of the said judgment, 


which is extracted hereunder:- 


“39. I also respectfully agree with Brother 
Sethi, J. that in the present case, we are not 
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concerned with the status of the second wife 
or the children born out of that wedlock as in 
the instant case we are considering the effect 
of the second marriage qua the first 
subsisting marriage in spite of the husband 
having converted to 'Islam'.” 


 


31.  The Hon’ble Apex Court has deliberated upon that 


the religion is a matter of faith, streaming from the depth of the 


heart and mind. Religion is a belief, which binds the spiritual 


nature of the man, who are supernatural being, it is an objected of 


continuous devotion, faith and pietis. If there is a conversion of 


the religion locked from the angle that the person, who adopts 


another religion, where plurality of the marriage is permitted, 


first to renounce the previous  marriage and desert the wife or 


exclusively for the purposes of solemnization of the marriage is 


not to be permitted in accordance with law.  


 


32.  Almost akin principles has been dealt with by the 


Hon’ble Apex Court in paragraph no.17, of the judgment as 


reported in 2010 (9) SCC 712, “M. Chandra vs. M. 


Thangamuthu and Ors.” which has provided that, it is a settled 


principle of law that to prove the conversion from one religion to 


another, two basic elements are required to be satisfied before a 


person could be treated to have adopted or has converted religion. 


First there has to be a conversion. Secondly the acceptance of the 


conversion has to be by the community to which a person has got 


herself or himself converted. A conversion cannot be altogether 


done in a sketchy way by adoption of the principles as it has been 


normally found to be adopted by the young boys and girls to get 


their marriage justified by conversion of the religion with the 


person belonging to the another sect. The aforesaid principles has 


been observed in paragraph no.17, of the judgment of M. 


Chandra, which is extracted hereunder:- 


“17. The learned Counsel also contends that the 
appellant having been issued with a Community 
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Certificate in due course in accordance with law, which 
is not yet cancelled by any competent authority, it was 
not open to the High Court to ignore the same. It is also 
submitted that the judgment and order passed by the 
High Court requires to be set aside for ignoring 
relevant evidence, and for wrongly construing the 
evidence on record contrary to settled principles. It is 
submitted that the High Court was not justified in 
disbelieving the certificate issued by Arya Samaj and 
further ought not to have come to the conclusion that 
the appellant failed to prove that there was conversion 
from Christianity to Hindu faith.” 


 


33.  Owing to the aforesaid reasons and for the reasons, 


which has already been dealt with in the context of the Statute, as 


it has been legislated by the State, exclusive conversion for the 


purposes of solemnization of the marriage in the absence of there 


being any actual faith in the religion, which should have a mental 


bent of mind with the heart and its adoption in the true sense to 


practice the same throughout the life, a conversion to meet 


objective of marriage and its legislation cannot be a said to be a 


valid conversion and that has been deprecated in the catena of 


judgments, which has already been observed as above.  


   


34.  Hence, this Court is not inclined to interfere in the 


C482 application or in the compounding application, which has 


been filed in support thereto.  


 


35.  The C482 application would accordingly stands 


rejected. 


    


      (Sharad Kumar Sharma, J.) 
                                                                       24.05.2023 


NR/ 
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IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Criminal Misc. Application No.937 of 2023 


 


Murtaza                             …...Applicant 
Vs. 


 
State of Uttarakhand & others 
        …..Respondents 
 
Present:  
 Mr. Abhishek Verma, Advocate, for the applicant. 
 Mr. Ranjan Ghildiyal, Brief Holder, for the State of Uttarakhand. 
   


Hon’ble Sharad Kumar Sharma, J (Oral) 
 


   The intricate question, which has been attempted to 


be argued by the learned counsel for the applicant, while giving a 


challenge to the impugned order dated 16.02.2023, by virtue of 


which, the Family Court, Haridwar, has allowed the application 


as preferred by the respondent for the purposes of conducting the 


DNA test on the two children, in order to establish the fact 


beyond any doubt that they are born out of the relationship, 


which the applicant had with the present applicant. 


 


2.  The argument of the learned counsel for the applicant 


while putting a challenge to the said order dated 16.02.2023, is 


primarily based upon the judgment as reported in AIR 1993 SC 


2295, “Goutam Kundu Vs. State of Westbengal and another”, 


whereby the Hon’ble Apex Court while considering the 


implications of Section 112 of the Evidence Act and reading in 


consonance, and in context of the provisions of the CrPC, for the 


purposes of conducting the DNA test, has laid down the wider 


principles in paragraph no.26 of the judgment, which has been 


heavily relied by the learned counsel for the applicant. Paragraph 


no.26, of the said judgment is extracted hereunder:- 


 


“26. From the above discussion it emerges:- 


(1) that courts in India cannot order blood test 
as matter of course; 
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(2) wherever applications are made for such 
prayers in order to have roving inquiry, the 
prayer for blood test cannot be entertained. 


(3) There must be a strong prima facie case in 
that the husband must establish non-access in 
order to dispel the presumption arising 
under section 112 of the Evidence Act.  


(4) The court must carefully examine as to what 
would be the consequence of ordering the 
blood test; whether it will have the effect of 
branding a child as a bastard and the mother as 
an unchaste woman. 


(5) No one can be compelled to give sample of 
blood for analysis.” 


 


3.  Before venturing to answer the said question raised 


by the learned counsel for the applicant, with regards to the non 


compliance of the parameters laid down by the aforesaid 


judgment and with all due reverence at my command, this Court 


is of the view, that the ratio laid down by the Hon’ble Apex Court 


cannot be unilaterally and universally be applied, irrespective of 


the consideration of the fact and circumstances of each case. Its 


applicability will always depend upon the facts and 


circumstances under which the necessity for conducting the DNA 


test was felt, to be expedient by the court for an effective 


adjudication of the controversy prevailing inter se between the 


parties, which is placed before the Court.  


 


4.  As far as the instant case is concerned, the fact as it 


has been pleaded in the present C482 application by the present 


applicant is by putting a challenge to the impugned order which 


was passed by the Judge Family Court in Case No.184 of 2021, 


“Smt. Husna and others Vs. Murtaza” being a proceeding which 


were held under section 125 of CrPC. The application for 


conducting a DNA test on the respondent nos.3 and 4, was 


permitted under the given set of circumstances of this particular 


case, where the case of the present applicant in the C482 


 


2023:UHC:5054







 3 


application was that respondent no.2, was alleged to have been 


earlier married to one Shri Nawabuddin, who was a resident of 


Meerut, and out of the said wedlock, she had two sons, who were 


born. Later on, the marriage of the respondent no.2 with Shri 


Nawabuddin, was severed in 2014, and owing to the divorce 


given in February, 2014. Respondent no.2, is alleged to have 


married with one Shri Javed, and it is yet again contended that 


respondent nos.3 and 4, have born out of the matrimonial 


relationship between respondent no.2 and Javed, the second 


husband. 


 


5.  It is contended in the C482 application, that 


respondent no.2, is concealing the factum of her marriage with 


Shri Nawabuddin, and the fact of children born out of the first 


marriage, and admittedly they were “living with the applicant”, 


along with the family of the applicant in an assured anticipation 


of the marriage with the applicant. At least from the averments 


made in paragraph no.6, of the C482 application, applicant’s own 


case had been that respondent no.2 lived with the applicant along 


with family of the applicant for quite a long time in an 


anticipation of the marriage with the applicant. He further pleads 


that, however, no marriage was ever solemnized between the 


applicant and the respondent no.2, nor any physical relation were 


established between them, as such, he on that basis, he contends 


that the two children respondent nos.3 and 4 respectively, on 


whom, DNA test was required to be conducted in order to test 


their parentage. The applicant denies the application, that since 


there was no relationship and there was no access of the present 


applicant to the respondent no.2, there was no necessity to pass 


any order on the application for conducting the DNA test on the 


respondent nos.3 and 4,  


 


6.  Owing to the parameters which has been attempted to 


be argued by the learned counsel for the applicant, as reported in 
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Goutam kundu (Supra), wherein, under its clause 3, it was a 


strong prima facie case, which was primarily required to be 


established by husband (male), that he had no excess to the 


applicant to dispel the presumption arising under section 112 of 


the Evidence Act. Owing to the averments made in paragraph 


no.6 of the C482 application itself, the stand taken by the 


applicant, it is an admitted fact that she was residing with the 


present applicant, and she continued to reside so in that status 


under a presumption with the present applicant, that he would be 


marrying the respondent no.2. However, the factum of the 


marriage is attempted to be denied by the learned counsel for the 


applicant. 


 


7.  If the aforesaid averment is taken into consideration, 


the Hon’ble Apex Court as back as in 1952, in the judgment 


reported in AIR 1952 SC 231, “Gokal Chand Vs. Pravin 


Kumari”, while considering the implications of section 114 of the 


Evidence Act for the purposes of deriving a conclusion as to what 


would be the impact of the continuous cohabitation in the light of 


the presumption arising out of the provisions contained under 


section 114 of the Evidence Act. The Court has held, that even if 


there is no customary marriage formalities were performed 


between the male and female, who are admittedly residing 


together as apparent from the paragraph no.6, of the present C482 


application, even then the presumption would be that, they were 


living as a husband and wife, even if the factum of the marriage 


is failed to be proved. The relevant part of the said judgment as 


contained in paragraph no.10, is extracted hereunder:- 


 


  It seems to us that the question as to 
how far the evidence of those particular 
witnesses is relevant under section 50 is 
academic, because it is well-settled that 
continuous cohabitation for a number of years 
may raise the presumption of marriage. In the 
present case, it seems clear that the plaintiff and 
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Ram Piari lived and were treated as husband 
and wife for a number of years, and, in the 
absence of any material pointing to the contrary 
conclusion, a presumption might have been 
drawn that they were lawfully married. But the 
presumption which may be drawn from long 
cohabitation is rebuttable, and if there are 
circumstances which weaken or destroy that 
presumption, the court cannot ignore them. We 
agree with the learned Judges of the High Court 
that in the present case, such circumstances are 
not wanting, and their cumulative effect 
warrants the conclusion that the plaintiff has 
failed to prove the factum of his marriage with 
Ram Piari.” 


 


8.  A similar issue was considered by the three Judges 


Bench of the Hon’ble Apex Court in the judgment reported in 


1978 SC 1557, “Badri Prasad Vs. Dy. Director of Consolidation 


and others” yet again it was an authority rendered in the context 


of the implications of the section 114 of the Evidence Act, with 


regards to the presumption of marriage. The Hon’ble Apex Court 


in paragraph no.1, has observed, that a long continuous residence 


of the male and female together at a common place in the absence 


of there being any formal ceremonial process of the marriage. In 


that case too, the presumption would still be that they are living 


together as husband and wife in the society. The relevant 


paragraph is extracted hereunder:- 


 


  “For around 50 years, a man and a 
woman, as the facts in this case unfold, lived as 
husband and wife. An adventurist challenge to 
the factum of marriage between the two, by the 
petitioner in this special leave petition, has been 
negatived by the High Court. A strong 
presumption arises in favour of wed-lock where 
the partners have lived together for a long spell 
as husband and wife. Although the presumption 
is rebuttable, a heavy burden lies on him who 
seeks to deprive the relationship of legal origin. 
Law leans in favour of legitimacy and frowns 
upon bastardy. In this view, the contention of 
Shri Garg, for the petitioner, that long after the 
alleged marriage, evidence has not been 
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produced to sustain its ceremonial process by 
examining the priest or other witnesses, 
deserves no consideration. If man and woman 
who live as husband and wife in society are 
compelled to prove, half a century later, by eye-
witness evidence that they were validly married, 
few will succeed. The contention deserves to be 
negatived and we do so without hesitation. The 
special leave petitions are dismissed.” 


 


9.  The Hon’ble Apex Court, recently in yet again in 


another judgment as reported in 2022 SCC online SC 737, 


Kattukandi Edathil Krishnan and another Vs. Kattukandi 


Edathil Valsan and others”, has observed that in the context of 


the family and the personal law, the presumption has to be drawn 


as per the ratio laid down by the Hon’ble Apex Court in 


paragraph no.15, if a male and female are living together for a 


considerable long period, the presumption of the marriage would 


go in their favour, though despite of the fact that there is no proof 


of marriage existing on record. Relevant paragraph is extracted 


hereunder:- 


  “15. It is well settled that if a man and a woman 
live together for long years as husband and wife, 
there would be a presumption in favour of wedlock. 
Such a presumption could be drawn under section 
114 of the Evidence Act. Although, the presumption 
is rebuttable, a heavy burden lies on him who seek to 
deprive the relationship of legal origin to prove that 
no marriage took place.” 


 


10.  In the instant case, when the applicant himself has 


come up with a case, that the respondent no.2, was admittedly 


living with him under an anticipation of probable marriage and 


when he denied the fact of the marriage being solemnized ever 


since 2014. If he attempts to deny the birth of the two children 


from the aforesaid relationship, the proceedings to conduct a 


DNA test, would be inevitable in facilitation of the process of the 


court to come to the rightful conclusion, that as to whether at all 


the respondent nos.3 and 4, had born out of the physical 
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relationship which the respondent no.2, had with the present 


applicant. 


 


11.  If the said controversy is looked into in the light of 


circumstances of the instant case in the context of the application 


filed by the respondent no.2, on 23.02.2022, praying for a DNA 


test, where it has been pleaded by the respondent no.2, was that 


she was residing with the present applicant, and owing to the 


controversy, which later emerged amongst themselves, she had 


filed an application under section 125 of CrPC, to be read with 


section 7 (cha) of the Family Court Act, wherein she contended 


that respondent nos.3 and 4, namely, Anas and Ameer Hamja, 


had born out of and as a result of the matrimony between the 


applicant and the respondent no.2.  


 


 12.  In support of the said contention, she contends that 


she had certain evidences by way of certain photographs and 


videos, which she wanted to rely upon in the proceedings before 


the learned Trial Court, in order to establish that she was actually 


the wife of the applicant and hence she was entitled to be granted 


maintenance under section 125 of CrPC. The present applicant 


objected the said application and what is important is that if 


paragraph no.2, of the said objection is taken into consideration, 


the same has been pleaded accordingly. If the totality of the 


pleadings are taken into consideration, the applicant admits in his 


objection, that respondent no.2, was residing with the present 


applicant and it is rather his case, that whenever he was not 


present in the residence, the first husband Nawabuddin used to 


come and visit her. Out of this pleadings which has been raised in 


the objection, one aspect which is quite apparent and satisfies the 


conditions of the judgment of Goutam kundu, that the access of 


the present applicant to respondent no.2, could not be doubted 


when he has raised an allegation, that the erstwhile husband of 


the respondent no.2, used to still visit her at the residence or the 
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places of the abode of the present applicant. Hence, it would 


satisfy the conditions provided under clause (3) of the paragraph 


no.25, of the judgment of Goutam kundu (Supra). 


 


13.  Secondly, he submits, that the alleged photograph 


and the video footage, he submits that no sanctity could be 


attached to the said evidence, in order to establish the relationship 


of being a married wife of the present applicant. Learned Family 


Court while considering the application preferred by the applicant 


in order to dispel any doubt pertaining to, as to whether the 


respondent nos.3 and 4 , were the children born out of the 


relationship of the applicant with the respondent no.2 or they 


were the children born out of the second marriage of the 


respondent no.2, i.e. with one Javed, was a fact which was 


required to be established for the purposes of considering the 


application under section 125 of CrPC. 


 


14.  The reason, which has been taken into consideration 


by the Hon’ble Apex Court while directing to conduct the DNA 


test was in the light of the principles laid down by the Hon’ble 


Apex Court in a judgment reported in 2010 (7) SCC 263, “Selvi 


and others Vs. State of Karnataka” cannot be said to be in 


contravention to any of the procedural law, which could call for 


any interference under section 482 of CrPC, but rather this Court 


is of the view that in case, if the DNA test, as directed to be 


conducted, in pursuance to the impugned order dated 16.02.2023, 


it would rather facilitate the present applicant to justify his stand 


that he is not the natural father of the respondent nos.3 and 4, 


hence giving a challenge to the order directing to conduct the 


DNA test while admitting the fact of the access of the present 


applicant with the respondent no.2, which itself creates a doubt 


pertaining to the bona fide of the present applicant, particularly, 


in the light of the judgment already referred to by this Court in 


accordance with the pleadings. Since applicant was residing with 
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the respondent no.2, there was an apparent possibility of access 


and in that view of the matter, conducting the DNA test on 


respondent nos.3 and 4, would not be in consonance to the 


provisions of the law. 


 


15.  Hence, the C482 application doesn’t calls for any 


interference, the same is accordingly dismissed. 


    


      (Sharad Kumar Sharma, J.) 
                                                                       16.05.2023 


NR/ 
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IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
 


Commercial Tax Revision No. 23 of 2014 
 


M/s Cygnus Splendid Ltd., Khasra No. 11, KIE Industrial 
Estate, Dahiyaki, Roorkee District Haridwar       
             …..Revisionist 
     Versus 
Commissioner, Commercial Tax Uttarakhand, Dehradun 
                   …..Respondent 
 
 
Present: 


Mr. Arvind Vashistha, the learned Senior Advocate assisted by 
Mr. Kaushal Pandey, the learned counsel for the revisionist. 
Mr. Mohit Maulekhi, the learned Brief Holder for the respondent. 
 


Date of hearing : 17.06.2022 
 


 


Coram: Sri S.K. Mishra, ACJ. 
  Sri R.C. Khulbe, J. 
 
Upon hearing the learned counsel for the parties, this Court made the 


following judgment: (Per: Sri S.K.Mishra, ACJ.) 


 


 The simple question that arose for determination 


in this commercial tax revision, filed under Section 55 


of the Uttarakhand Value Added Tax Act, 2005 


(hereinafter referred to as the Uttarakhand VAT Act 


2005), is as follows:- 


 Whether ‘non-woven fabric’ is ‘textile’ or not and 


whether non-woven fabric shall fall within Entry 5 


Schedule II of the aforesaid Act? 


 


2. In this revision, the manufacturer has assailed the 


final order and judgment dated 09.07.2014, passed by 


the Commercial Tax Tribunal, Uttarakhand, Dehradun, 


in Second Appeal No. 2 of 2014, confirming the 


advance ruling passed by the learned Commissioner, 


Commercial Tax, Dehradun on 25.03.2014 on 


application no. 9648 dated 02.12.2013. The revisionist 


engaged in the production of non-woven fabric and 
 
 
 
 


 


2022:UHC:6354-DB







2 
 


other articles. For the assessment year 2006-07, it file 


an application before the learned Commissioner, 


Commercial Tax, Dehradun, for an advance ruling that 


it shall be included in the definition of fabric as 


mentioned in Entry 5 Schedule II of the Uttarakhand 


VAT Act, 2005. The learned Commissioner, Commercial 


Tax, Dehradun by virtue of his impugned order dated 


25.03.2014 relying upon the judgment passed by the 


Commercial Tax Tribunal on 10.12.2007, treated non-


woven fabric as other material and not as a fabric. It 


was challenged before the Tribunal and the Tribunal 


relied upon the definition given in the Wikipedia and 


came to the conclusion that it does not come within the 


definition of ‘textile’ as provided under the Uttarakhand 


VAT Act, 2005. For the purpose of better understanding 


we take note of the exact definition given in Entry No. 


164, which reads as follows:- 
“All other varieties of Textile fabrics and made ups as 


are specifically not covered by any entry of any of the 


Schedules to the Act.” 


 


3. It is not disputed at this stage that non-woven 


fabric is not specifically covered by any entry of the 


schedule to the Act. The only question that remains to 


be decided whether non-woven fabric will be included in 


the expression textile and shall subject to taxation of 


Entry No. 5 Schedule II to the Act. 


 


4. Mr. Arvind Vashistha, the learned Senior Counsel 


appearing for the revisionist would rely upon the 
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reported case of Porritts & Spencer (Asia) Ltd. vs. State 


of Haryana, (1979)1 SCC 82, wherein the Hon’ble 


Supreme Court had the occasion to decide whether 


dryer felts “is textile” under Item 30 Schedule B of the 


Punjab General Sales Tax Act, 1948 and whether it is 


exempted under Section 6 of the aforesaid Act. After 


taking into consideration various judgments, the 


Hon’ble Supreme Court has at paragraph 6 given a very 


exhaustive discussion and held that dryer felt is textile. 


We find it appropriate to quote the exact words used by 


the Hon’ble Supreme Court in the said case, which 


reads as follows:- 
“6. Now, what are 'dryer felts' ? They are of two kinds, 


cotton dryer felts and woollen dryer felts. Both are made of 


yarn, cotton in one case and woollen in the other. Some 


synthetic yarn is also used. The process employed is that 


of weaving according to warp and woof pattern. This is 


how the manufacturing process is described by the 


assessing authority in its order dated November 12, 1971 


"the raw material used by the company is cotton and 


woollen yarn which they themselves manufactured from 


raw cotton and wool and the finished products called 'felts' 


are manufactured on power looms from cotton and woollen 


yarn." 'Dryer felts' are, therefore, clearly woven fabrics and 


must be held to fall within the ordinary meaning of the 


word 'textiles'. We do not think that the word 'textiles' has 


any narrower meaning in common parlance other than the 


ordinary meaning given in the dictionary, namely, a woven 


fabric. There may be wide ranging varieties of woven fabric 


and they may go on multiplying and proliferating with new 


developments in science and technology and inventions of 


new methods" materials and techniques, but nonetheless 


they would all be textiles. The analogy of cases where the 
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word 'vegetables' was held not to include betel leaves or 


sugar-cane is wholly inappropriate. There, what was 


disapproved by the Court was resort to the botanical 


meaning of the word 'vegetables' when that word had 


acquired a popular meaning which was different. It was 


said by Holmes, J., in his inimitable style: "A word is not a 


crystal, transparent and unchanged; it is the skin of a 


living thought and may vary greatly in colour and content 


according to the circumstances and the time in which it is 


used." Where a word has a scientific or technical meaning 


and also an ordinary meaning according to common 


parlance, it is in the latter sense that in a taxing statute 


the word must be held to have been used, unless contrary 


intention is clearly expressed by the Legislature. The 


reason is that as pointed out by Story, J., in 200 Chests of 


Tea (supra), the Legislature does "not suppose our 


merchants to be naturalists, or geologists, or botanists". 


But here the word 'textiles' is not sought by the assessee 


to be given a scientific or technical meaning in preference 


to its popular meaning. It has only one meaning, namely, a 


woven fabric and that is the meaning which it bears in 


ordinary parlance. It is true that out minds are conditioned 


by old and antiquated notions of what are textiles and, 


therefore, it may sound a little strange to regard 'dryer 


felts' as 'textiles': But it must be remembered that the 


concept or 'textiles' is not a static concept. It has, having 


regard to newly developing materials, methods, techniques 


and processes, a continually expanding content and new 


kinds of fabric may be invented which may legitimately, 


without doing any violence to the language, be regarded as 


'textiles'. Take for example rayon and nylon fabrics which 


have now become very popular for making wearing 


apparel. When they first came to be made, they must have 


been intruders in the field of 'textiles' because only cotton, 


silk and woollen fabrics were till then recognized as 
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'textiles'. But today no one can dispute that rayon and 


nylon fabrics are textiles and can properly be described as 


such. `We may take another example which is nearer to 


the case before us. It is common knowledge that certain 


kinds of hats are made out of felt and though felt is not 


ordinarily used for making wearing apparel, can it be 


suggested that felt is not a 'textile' ? The character of 


fabric or material as textile does not depend upon the use 


to which it may be put. The uses of textiles in a fast 


developing economy are manifold and it is quite common 


now to find 'textiles' being, used even for industrial 


purposes. If we look at the Customs Tariff Act, 1975, we 


find in Chapter 59 occurring in section Xl of the First 


Schedule that there is a reference to 'textile fabrics and 


textile articles, of a kind commonly used in machinery or 


plant' and clause (4) of that Chapter provides that this 


expression shall be taken to apply inter alia to 'woven 


textile felts.... of a kind commonly used in paper making or 


other machinery........... ". This reference in a statute 


which is intended to apply to imports made by the trading 


community clearly shows that 'dryer felts' which are woven 


textile felts... of a kind commonly used in paper making 


machinery" are regarded in common parlance, according to 


the sense of ordinary traders and merchants, textile 


fabrics. We have, therefore, no doubt that 'dryer felts' are 


'textiles' within the meaning of that expression in Item 30 


of Schedule 'B'. 


 


5. The reasoning given by the Commercial Tax 


Tribunal is very emphatically supported by the learned 


Brief Holder in this case by advancing his argument 


that non-woven fabric is not used as cloth for human 


use, and, therefore, it cannot be termed as textile. This 


argument, advanced by the learned Brief Holder as well 
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as resorted to by the learned Commercial Tax Tribunal 


is erroneous on the fact of it because of the observation 


of the Hon’ble Supreme Court quoted supra that the 


character of a fabric or material as textile does not 


depend upon the use to which it is put. The uses of 


textiles in a fast developing economy are manifold and 


it is quite common now to find textiles being used even 


for industrial purposes. 


 


6. In that view of the matter, we are of the opinion 


that the learned Commissioner, Commercial Tax as well 


as the Commercial Tax Tribunal committed error on 


record by holding that non-woven fabric is not textile. 


 


7. Another aspect of the case is that the Tribunal 


committed an error by misinterpreting the definition of 


non-woven fabric available in Wikipedia. In the case of 


Ponds India Limited vs. Commissioner of Trade Tax, 


Lucknow (2008) 8 SCC 369 while deciding the definition 


of cosmetics and drugs, the Hon’ble Supreme Court has 


taken into consideration common use of a word and 


resorted to a definition appearing at Wikipedia. The 


Hon’ble Supreme Court held in para no. 41 that 


Wikipedia, like all other external aids to construction, 


like dictionaries etc. is not an authentic source, 


although the same may be looked at for the purpose of 


gathering information. Where an express statutory 


definition of a word exists, a Wiki definition cannot be 


preferred. However, it further held that it cannot 


normally be used for the purpose of interpreting a 
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taxing statute or classification of a product, vis-à-vis, 


an entry in the statute. However, in the subsequent 


paragraph, the Hon’ble Supreme Court held that as a 


source of authority, Wikipedia is frequently cited by 


Judges around the world. This is not restricted to India 


alone. The Hon’ble Supreme Court further held that the 


New York Times reports that beginning in 2004 more 


than 100 opinions in the States have cited Wikipedia, 


including 13 from the Federal Appeals Courts. 


 


8. Thus, it is clear that the word fabric has not been 


defined in the VAT Act, and, therefore, the common 


meaning used in the common parlance has been taken 


into consideration and in that case Wiki definition can 


also be looked into. The Wiki definition provides as 


follows:- 
“Non-woven fabric is a fabric like material made from 


staple fibre (short) and long fibres (continuous long), bonded 


together by chemical, mechanical, heat or solvent treatment. 


The term is used in the textile manufacturing industry to denote 


fabrics, such as felt, which are neither woven nor knitted.” 


 


9. Thus, it is clear that Wiki definition includes ‘felt’ 


as non-woven fabric and as per the reported judgment 


of Porritts & Spencer (supra), ‘felt’ has been treated as 


textile. 


 


10. Having considered the entire material on record, 


we are of the opinion that the word textile cannot be 


given a restrictive meaning and with the development 


of science and technology and expansion of economy 
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and industry, materials which are not textile, in the 


traditional sense, like cotton or silk, should also be 


treated as textile and the benefit in taxing issues 


available to the traditional textile should also be made 


applicable to such non-woven fabrics. 


 


11. In the result, the revision is allowed. The order 


dated 25.03.2014 passed by the learned Commissioner, 


Commercial Tax, Dehradun and judgment and order 


dated 09.07.2014 passed by the Commercial Tax 


Tribunal, Uttarakhand are hereby set aside. The 


advance ruling is made in favour of the revisionist 


holding that ‘non-woven fabric’ shall come within the 


definition of ‘textile under’ the VAT Act. There shall be 


no order as to the costs.  


 Urgent certified copy of this judgment be provided 


as per rules. 


 


 


     (Sanjaya Kumar Mishra, ACJ.) 
 
    
 
     


 (Ramesh Chandra Khulbe, J.)         
            


PV 
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IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
Writ Petition (M/S) No.1528 of 2015 


 


State of Uttarakhand                            …...Petitioner 
Vs. 


 
Kuldeep Singh & others 
        …..Respondents 


With 
Writ Petition (M/S) No.1529 of 2015 


 


State of Uttarakhand                            …...Petitioner 
Vs. 


 
Kuldeep Singh & others 
        …..Respondents 


With 
Writ Petition (M/S) No.1530 of 2015 


 


State of Uttarakhand                            …...Petitioner 
Vs. 


 
Kuldeep Singh & others 
        …..Respondents 


With 
Writ Petition (M/S) No.1539 of 2015 


 


State of Uttarakhand                            …...Petitioner 
Vs. 


 
Gurmeet Singh & others 
        …..Respondents 


 
 


Present: Mr. R.C. Arya, Standing Counsel, Mr. Devesh Ghildiyal, Brief Holder,                                   
 Mr. Hargovind Pant, Brief Holder, Mr. N.S. Kanyal, Brief Holder, for the 
 State of Uttarakhand/petitioner. 
 Mr. Vijay Bhatt, Advocate, for the respondents.  


  


Hon’ble Sharad Kumar Sharma, J (Oral) 
 


  In all these writ petitions, they have quite 


elaborative factual background, but the same is not required 


to be considered, at this stage, where the issue is only 


confined to as to whether, the revisioinal court, at the stage of 


considering the delay condonation application filed in 


support of the revision under section 219 of the Land 


Revenue Act, could have rejected the delay condonation 


application, without even considering the grounds, which 


were taken in the delay condonation application and that too 


by the cursory observations and by being over dominated, by 
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the plea taken by the other side that the delayed revision has 


been preferred, after a delay of over six years. 


 


2.  The question would be, as to whether there was a 


reasonable delay of six years or not, which could have been 


only decided, subject to the condition that the revisional court 


has considered the logic pleaded for condonation of the delay 


as sought by the State in filing the revision. In the 


proceedings, which were arising out of section 54 of the Land 


Revenue Act of 1901, the matter travelled before the 


appellate court, and the appellate court decided the matter by 


the judgment dated 13.09.2001, against which the revision 


has been preferred by the petitioner. The revision when it was 


preferred, it accompanied with it an application for seeking a 


condonation of the delay, and the reasons for condonation of 


the delay was also explained in the memorandum of the 


revision itself, as contained in paragraph no.2, which is 


extracted hereunder:- 


“2- यह िक िनगरानी म� प्र�गत आदेश िदनांक 6-9-
2001 एवं 13-9-201 की जानकारी सहायक अिभलेख 
अिधकारी, उधमिसंहनगर }kjk i= la[;k 
916/A.R.O/पी0क0े / िदनांक 30-03-2007 dks 
िजलािधकारी महोदय को िदय ेजान ेके उपरा� �आ। 
िजलािधकारी महोदय �ारा िदय ेगय े िनद�श क ेक्रम म� 
i=koyh का ijh{k.k o lR; izfrfyfi प्रा� होने पर 
voj U;k;ky; �ारा कोई िविधक प्रिक्रया अपनाए 
िबना िविधिव�� आदेश पा�रत िकए जान े के कारण 
प्र�गत आदेश से �ु� होकर यह िनगरानी प्र�ुत की 
tk रही है।“ 


 


3.  The reason taken by the State for seeking 


condonation of the delay was that, the impugned order passed 


by the appellate authority on 06.09.2001, 13.09.2001, the 


knowledge of the same was not be attributed to the State, till 


the same was actually brought to the knowledge of the 


petitioner by the order of the Assistant Record Officer vide 
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its communication No.916/ARO/PK dated 30.03.2007, when 


it was submitted before the DM, and it was at the stage when 


the DM was brought to the knowledge of the earlier orders 


dated 06.09.2001 and 13.09.2001, the District Magistrate had 


given the directions to prefer a revision, against the appellate 


order, and consequently the revision was preferred, by filing 


the same before the court of Record Officer on 10.05.2007. 


 


4.  The said delay condonation application came up 


for consideration before the revisional court, and the 


revisional court, in a very cursory manner by the impugned 


order dated 18.06.2014, has rejected, the delay condonation 


application. Primarily, even if the reasons which has been 


taken into consideration as assigned by the court for rejecting 


the delay condonation application, the court had observed 


that prior to deciding the revision, the delay condonation 


application was required to be considered. There cannot be 


any dispute with regards to the said preposition of law, as the 


decision on the delay condonation application, prior to the 


venturing to decide the revision on merits is a condition 


precedent, which has to be decided first, before hearing 


revision on merits. Hence, while considering the delay 


condonation application, the court of Record Officer has only 


given the following observations:- 


“म�ने पत्रावली का स�क अवलोकन िकया तथा प�ो ंक े िव�ान 
vf/koDrkx.k की बहस का प�रशीलन िकया। िनगरानी म� सव� 
प्रथम िवचारणीय िबन्द ुयह ह ैिक िनगरानी को गुण-दोष क ेआधार 
पर िन�ारण करन ेस ेपूव� िनगरानी का िबल� क ेिबन्द ुपर धारा 5 
िमयाद अिधिनयम क े प्राथ�ना पत्र का िन�ारण िकया जाना 
आव�क gS vFkok नहीं। मा० तीच �ायालय तथा उ�तम 
�ायालय �ारा दी गई fof/k 
�वस्थाओ ंएव ंप�ो ंके िव�ान अिधव�ाओ ंकी बहस क ेमनन स े
यह �� होता ह ै िक गुण-दोष क े आधार पर िनगरानी का 
िन�ारण करन ेस ेपूव� धारा 5 प�रसीमा अविध क ेप्राथ�ना-पत्र का 
िन�ारण िकया जाना िविध संगत होगा। िनगरानीकता� रा� 
सरकार की ओर स ेअ�िधक िवल� 6 वष� प�ात िनगरानी दायर 
की गई है। धारा 5 िमयाद अिधिनयम क ेप्राथ�ना-पत्र म� िबल� 
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मष�ण क ेस�� म� कोई स�ोषजनक एव ंयु��यु� कारण नही ं
िदया गया है। इस कारण धारा 5 िमयाद अिधिनयम का प्राथ�ना-पत्र 
कालबािधत होन ेक ेकारण िनर� िकए जान ेयो� है।“ 


 


5.  The only observation has been to the effect that 


the revision has been preferred at a highly belated stage after 


six years, and consequently it had denied to grant the benefit 


of condoning the delay holding, thereof, that the reasons 


given in the delay condonation application were not 


satisfactory. The question would be, as to whether the 


reasons given in the delay condonation application were 


satisfactory or not, that could  have only been arrived at by 


the Record Officer, when he had considered the actual 


ground which were taken by the appellant, pertaining to the 


communication made to the revisional authority, about the 


orders passed by the appellate authority, which was for the 


first time imparted by the communication of the Assistant 


Record Officer on 30.03.2007, and later on, the revision was 


preferred on the orders passed by the District Magistrate.  


 


6.  What impact would the communication of the 


Assistant Record Officer, Udham Singh Nagar would have, 


as made on 30.07.2007, on the delay condonation 


application? what impact will the order of the DM would 


have? when he permitted for preferring of the revision along 


with the delay condonation application, are not the aspect, 


which has been at all considered by the revisional court while 


rejecting the delay condonation application, by the impugned 


orders by merely and cursorily observing, that the same has 


been preferred at a highly belated stage after six years. 
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7.  Merely that observation made in the revisional 


court’s order may not amount to be a logical reason at all 


under law, by virtue of which, it could be at all inferred that 


the revisional court has at all, ventured into the grounds taken 


in the delay condonation application, to condone the delay as 


it was sought by the petitioner/State before the revisional 


court. In fact, it would not be inappropriate to observe that, 


the revisional court was over dominated by the fact that the 


revision was preferred after six years, but then, merely that 


the revision was preferred after six years that itself may not 


be a logical reason to reject the delay. The court ought to 


have recorded the findings, as to what were the factors which 


contributed in the delay of six years in preferring the 


revision, which was pleaded by the petitioner/State, in the 


delay condonation application filed in support to the revision. 


Thus, the order passed by the revisional court, in fact, it 


happens to be even without even making the reference to the 


grounds taken by the petitioner in the delay condonation 


application, and by merely drawing its own fictitious ground, 


that since the revision has been filed with the delay of six 


years, it is bound to be rejected.  


 


8.  Learned counsel for the respondents has 


submitted, that there cannot be a different parameters to be 


adopted while considering the delay condonation application 


preferred by the State, and in reference thereto, he places 


reliance on the judgment rendered by the Hon’ble Apex 


Court as reported in 2021 (1) SCC (LS) 84, “State of 


Madhya Pradesh Vs. Bherulal”, and particularly, the 


learned counsel for the respondent had made reference to the 


observations, which has been made by the Hon’ble Apex 


Court in paragraphs 2 and 3. The reason, which has been 
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given by the Hon’ble Apex Court under the circumstances of 


the said case, was that the Court has not? considered as to 


what were the pleadings raised in the delay condonation 


application and that application itself didn’t dispel a logical 


reasons for condonation of the delay, and the Court has 


rejected the delay condonation application because of the fact 


that it was pleaded in the delay condonation application, that 


the relevant documents were not available to the State while 


preferring the delay condonation application, that was 


construed as not to be a valid reason to decline to condone 


the delay as preferred by the State/petitioner.  


 


9.  This judgment will be of no avail to the 


respondent, because here the reason, which was given by the 


State for seeking condonation of the delay was found to be 


unreasonable by the Hon’ble Apex Court as non availability 


of the documents at the behest of the State, cannot be said to 


be a reasonable ground to condone the delay. This was a 


different situation altogether. 


 


10.  In the instant case, the delay was because of lack 


of the communication made by the office of the Assistant 


Record Officer, as the communication of the order was made 


at a belated stage and the revision was thus preferred 


thereafter on the direction of the DM. What bearing would 


the communication made by the Assistant Record Officer on 


06.09.2001 and 13.09.2001, would have had on the delay 


condonation application, what bearing would the direction of 


the DM would have of preferring of the revision with the 


delay condonation application, are not the aspect, which has 
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been at all considered by the revisional court while rejecting 


the delay condonation application.  


 


11.  Hence, the presumption would be, that the 


impugned order passed on 18.06.2014, was without the 


application of mind and even without considering the 


grounds taken by the State in support of the delay 


condonation application. This was not the spirit, which was 


laid down by the Hon’ble Apex Court, in the matters of 


“State of Madhya Pradesh Vs. Bherulal”, it was the case 


where the ground taken by the State was considered and then 


it was found to be unreasonable. The unreasonability of the 


ground could only be concluded, when the Court considers 


the ground on its own merit, if the ground itself is not 


considered and no observations have been recorded to the 


contrary, it cannot be said that the revisional court has at all 


applied its mind to the delay condonation application and the 


grounds taken, therein, for seeking condonation of the delay.  


 


12.  In another judgment on which the learned counsel 


for the respondent has placed reliance is that of as reported in 


2019 (11) Scale 484, “State of Bihar and others Vs. Deo 


Kumar Singh”, and particularly, once again he has referred 


to the paragraph nos.2, 3, 4 and 5 of the said judgment. The 


Hon’ble Apex Court in the circumstances of the said case, 


where the condonation of the 365 days of the delay was being 


sought in the exercise of its extraordinary jurisdiction was 


denied to be condoned on the ground, that the Court while 


dealing with the material available in support of the delay 


condonation application has observed that the Postmaster 


(general) had rather acted lethargically in seeking the 
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condonation of the delay in the proceedings preferred before 


the Hon’ble Apex Court. Meaning thereby, there was lack of 


material communication and the lethargy on the part of the 


State Agency, which was considered by the Hon’ble Apex 


Court, as an aspect, for condoning the delay, none of the 


attributes given therein, would be attracted in the instant case 


where the judgment impugned is silent with regards to the 


consideration of the reasons given in the delay condonation 


application by the State. 


 


13.  Learned counsel for the petitioner/State though 


without there being any relevance of the same, has referred to 


the judgment of the coordinate Bench of this Court as 


reported in 2004 (97) RD 696, “Smt. Manorama Devi and 


others Vs. Board of Revenue U.P. Lucknow”. 


 


14.  With all due reverence at my command, I am 


unable to accept the contention of the learned counsel for the 


applicant, when he makes reference to paragraph 18 of the 


said judgment pertaining to the implications of section 40A 


of the Land Revenue Act of 1901.  


 


15.  The consideration of the impact of section 40A of 


the Act, with regards to the sustainability of the writ petition 


is only when the matter itself is principally being considered 


to be decided on merits under law, and not at the stage when 


the proceedings is being considered with regards to the 


propriety of the delay condonation application. Hence, this 


judgment too with regards to the bar being created under 


section 40A of the Act, would not be attracted in this case, 


where it is only an aspect of the delay and its condonation, 


 


2023:UHC:5810







 9 


which is the subject matter because impact of section 40A of 


the Act, if at all, it was creating any bar, it ought to have been 


agitated by the respondent at the first available opportunity, 


when the proceedings were taken before the Assistant Record 


Officer, and not at a later stage when only a delay was being 


considered. 


 


16.  The Hon’ble Apex Court in a judgment reported 


in 1987 (2) SCC 107 “Collector, Land Acquisition, Anantnag 


and another Vs. Mst. Katiji and others”, has dealt with the 


word as to what the “sufficient cause” would mean as 


referred to under section 5 of the Act, while considering the 


delay condonation application, the sufficient cause doesn’t 


mean that reasonable cause, rather, sufficient cause would 


mean that apparently the reason, which has been given for 


seeking condonation of the delay, it should appeal to the 


court that there could be a possibility for the ground taken in 


the delay condonation application to condone the same, and it 


has not to be meticulously speculated upon by the Court, as 


to whether the grounds taken are at all reasonable or not, and 


particularly, in the instant case when the Court has not even 


at all referred to the pleadings raised by the State in the delay 


condonation application, that itself would vitiate the 


impugned order, which is without application of mind and 


without any reasonable analogy drawn by the revisional 


court. The relevant paragraph no.3, of the judgment of the 


Mst. Katiji, is extracted hereunder:- 


 “The legislature has conferred the power to condone 
delay by enacting Section 51 of the Indian Limitation 
Act of 1963 in order to enable the Courts to do 
substantial justice to parties by disposing of matters on 
'merits'. The expression "sufficient cause" employed by 
the legislature is adequately elastic to enable the courts 
to apply the law in a meaningful manner which 
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subserves the ends of justice--that being the life-
purpose for the existence of the institution of Courts. It 
is common knowledge that this Court has been making 
a justifiably liberal approach in matters instituted in 
this Court. But the message does not appear to have 
percolated down to all the other Courts in the 
hierarchy. And such a liberal approach is adopted on 
principle as it is realized that:- 


1. Ordinarily a litigant does not stand to benefit by 
lodging an appeal late. 
2. Refusing to condone delay can result in a 
meritorious matter being thrown out at the very 
threshold and cause of justice being defeated. As 
against this when delay is con- doned the highest 
that can happen is that a cause would be decided on 
merits after hearing the parties. 
3. "Every day's delay must be explained" does not 
mean that a pedantic approach should be made. 
Why not every hour's delay, every second's delay? 
The doctrine must be applied in a rational common 
sense pragmatic manner. 
4. When substantial justice and technical 
considerations are pitted against each other, cause 
of substantial justice deserves to be preferred for 
the other side cannot claim to have vested right in 
injustice being done because of a non-deliberate 
delay. 
5. There is no presumption that delay is occasioned 
deliberately, or on account of culpable negligence, 
or on account of mala fides. A litigant does not 
stand to benefit by resorting to delay. In fact he 
runs a serious risk. 
6. It must be grasped that judiciary is respected not 
on account of its power to legalize injustice on 
technical grounds but because it is capable of 
removing injustice and is expected to do so. 


 Making a justice-oriented approach from this 
perspective, there was sufficient cause for condoning 
the delay in the institution of the appeal. The fact that it 
was the 'State' which was seeking condonation and not 
a private party was altogether irrelevant. The doctrine 
of equality before law demands that all litigants, 
including the State as a liti- gant, are accorded the 
same treatment and the law is admin- istered in an even 
handed manner. There is no warrant for according a 
stepmotherly treatment when the 'State' is the applicant 


 
 1.Any appeal or any application, other than an 


application under any of the provisions of Order XXI 
of the Code of Civil Procedure, 1908. may be admitted 
after the prescribed period if the appellant or the 
applicant satisfies the court that he had sufficient cause 
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for not preferring the appeal or making the application 
within such period. praying for condonation of delay. 
In fact experience shows that on account of an 
impersonal machinary (no one in charge of the matter 
is directly hit or hurt by the judgment sought to be 
subjected to appeal) and the inherited bureaucratic 
methodology imbued with the note-making, file 
pushing, and passing-on-the-buck ethos, delay on its 
part is less difficult to understand though more difficult 
to approve. In any event, the State which represents the 
collective cause of the community, does not deserve a 
litigant-non-grata status. The Courts therefore have to 
be informed with the spirit and philosophy of the 
provision in the course of the interpretation of the 
expression "sufficient cause". So also the same 
approach has to be evidenced in its application to 
matters at hand with the end in view to do even handed 
justice on mertis in preference to the approach which 
scuttles a decision on merits. Turning to the facts of the 
matter giving rise to the present appeal, we are satisfied 
that sufficient cause exists for the delay. The order of 
the High Court dismissing the appeal before it as time 
barred, is therefore. set aside. Delay is condoned. And 
the matter is remitted to the High Court. The High 
Court will now dispose of the appeal on merits after 
affording reasonable opportunity of hearing to both the 
sides.” 


 


17.  The law of the limitation, and the basic 


underlining principles behind section 5 of the Act, is that it is 


not to be used as a weapon to deprive a litigant to put up his 


case before a court of law on its own merit. The law of 


limitation is only for the purposes to defend the right, which 


has accrued in favour of the party in whose favour the 


judgment has been rendered, and which has been put to 


challenge before the superior court, that right of defending 


the right of the person in whose favour the order has been 


rendered has to be liberally construed in the light of the 


judgment of the Mst. Katiji and others’, as well as the 


judgment as reported in 2004 (1) SCC 119, “Apangshu 


Mohan Lodh and others Vs. State of Tripura and others”, 


as well as the judgment reported in AIR 1988 SC 897, “G. 


Ramegowda, Major etc Vs. The Special Land Acquisition 
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Officer, Bangalore” AIR 1962, SC 361, “Ramlal and 


others Vs. Rewa Coalfields Ltd”, which has observed that 


the rule of the limitation are the one for convenience and not 


intended to harm a valuable right of a party to the 


proceedings, because the basic function of the court of law is 


to adjudicate an issue on merits and not to reject the same by 


adopting a hyper technical view, which has been deprecated 


by the Hon’ble Apex Court in the yet another judgment 


rendered by Hon’ble Supreme Court in a judgment reported 


in 2001 (8) SCC 24, “Shyam Sunder and others Vs. Ram 


Kumar and another”. 


 


18.  In order to summarize the over all issue raised by 


the learned counsels for the parties, this Court is of the view, 


that in the instant case none of the principles as argued by the 


learned counsel for the respondent would be attracted, when 


the revisional court has utterly and apparently failed to 


consider even the ground taken in the delay condonation 


application and has not assigned any reasons, as such, to it 


whether to accept or not to accept the reasons given therein. 


That in itself will amount to the fact, that the impugned order 


of rejecting the delay condonation application has been 


without an application of mind, and as such the impugned 


order rejecting the delay condonation application preferred 


by the petitioner, since being without an application of mind, 


the same cannot be sustained, and is hereby quashed. 


 


19.  As a consequence thereto, the writ petition would 


stand allowed. The matter is relegated back to the court of 


Record Officer to reconsider the delay condonation 


application on its own merit, and then pass a reasonable 
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order, after considering the grounds already taken in the 


delay condonation application at the stage prior to the 


venturing to decide the revision under section 219 of the 


Land Revenue Act of 1901.  


       (Sharad Kumar Sharma, J.) 


                                                                       09.06.2023 


NR/ 
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 HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (M/S) No. 1628 of 2023  
 
 


The New India Assurance Company Ltd.  ..…Petitioner. 
 


Versus 
Smt. Kusum Lata and others    .… Respondents 


With  
Writ Petition (M/S) No. 1629 of 2023  


 
 


The New India Assurance Company Ltd.  ..…Petitioner. 
 


Versus 
Smt. Kusum Lata     .… Respondent 
 
 
Present : 
 
Mr. P.C. Maulekhi, Advocate, for the petitioners.  
Mr. Shobhit Joshi, Advocate, on behalf of Mr. Ashish Joshi, Advocate, for the 
respondents.  
 


JUDGEMENT  
 
Hon’ble Sharad Kumar Sharma, J. 
 


 These are two Writ Petitions.  In Writ Petition (M/S) 


No. 1628 of 2023, the petitioner has prayed for the following 


reliefs :- 
“i. Issue a writ, order or direction in the nature of 


certiorari to quash the judgement and order dated 25.02.2023 
passed by Ld. Claim Tribunal /II-ADJ Nainital in M.A.C.P. No. 
143 of 2021 "Smt. Janki Adhikari V/s Smt. Kususm Lata and 
ors." (contained as Annexure No.1) whereby rejected the 
application of the petitioner company to implead the State Bank 
of India Branch at Lalkuan, Nainital as respondent in the 
aforesaid claim petition. 


 
ii. Issue a writ, order or direction in the nature of 


mandamus directing the Ld. Claim Tribunal /II -ADJ Nainital 
to implead the State Bank of India (respondent no.3 herein) as 
necessary and proper party in the M.A.C.P. No. 143 of 2021 
"Smt. Janki Adhikari V/s Smt. Kususm Lata and ors." Issue any 
other or further writ, order or direction which this Hon'ble 
Court may deem fit and proper in the circumstances of the case. 
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iii. Award the cost of the petition in favour of the 


petitioners.” 
 


2.  Principally, the reliefs, which have been sought by 


the petitioner while putting a challenge to an order dated 25th 


February, 2023, as it was passed in MACP Case No. 143 of 


2021, Smt. Janki Adhikari Vs. Smt. Kusum Lata and others, 


the petitioner/defendant’s application in a Claim Petition to 


implead the State Bank of India a third party was rejected.  


 


3.  In the connected Writ Petition (M/S) No. 1629 of 


2023, the petitioner Insurance Company, is almost under an 


akin circumstance, where the petitioner has put a challenge to 


an order dated 31st January, 2023, as it was passed by the 


learned Motor Accident Claim Tribunal in MACP Case No. 


90 of 2021, Pravin Singh and another Vs. Smt. Kusum Lata 


and others, whereby, the defendant/petitioner’s application 


under Order 1 Rule 10 of the CPC to implead the State Bank 


of India has been rejected.  


 


4.  The question would be, that in a Claim Petition, 


which is filed by the claimants before the Tribunal, it is 


rather the claimants, who are driver /masters of the 


proceedings, and who have exclusive right to choose their  


opponents is an exclusive right, which is vested with the 


claimants in accordance with law.   


 


5.  If the claimants do not choose a particular party as 


to be the opposite party to the proceedings drawn by the 


claimant / plaintiff, which according to the 
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defendant/petitioner to the proceedings, would be a necessary 


party, if at all, the ultimate sufferer would be, it would be the 


claimants and not the defendant, who files an application 


under Order 1 Rule 10 of the CPC, in a proceeding instituted 


by the plaintiff.  At least, defendant cannot dictate upon the 


claimant to choose the opposite party as the choice and 


wisdom of the defendant.  


 


6.  It needs no reference, that under the principle of 


dominus litis, it has been a consistent view, which has been 


expressed by the various High Courts, including the Hon’ble 


Apex Court, that under the principle of dominus litis, it is 


exclusively the prerogative of the plaintiff to the proceedings 


to choose his opposite party / defendant.  A plaintiff cannot 


be forced upon by the defendant to add a person as a party to 


the suit, until and unless, he himself willingly feels, that the 


party would be a necessary party. The said observation has 


been made by the Hon’ble Apex Court in a judgment 


reported in (2020) 14 SCC 392, Mohamed Hussain Gulam 


Ali Shariffi Vs. Municipal Corporation of Greater 


Bombay. The observation has been made in para 14 of the 


said judgment, which is extracted hereunder :- 


 


“14. It is a settled principle of law, which does not 


need any authority to support the principle, that the 


plaintiff being a dominus litis cannot be forced to add 


any person as party to his suit unless it is held keeping 


in view the pleadings and the relief claimed therein that 


a person sought to be added as party is a necessary 


party and without his presence neither the suit can 
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proceed and nor the relief can be granted. It is only then 


such person can be allowed to become party, else the 


suit will have to be dismissed for non-impleadment of 


such necessary party. Such does not appear to be a case 


here.” 


 


7.  Almost a similar view has been taken by the 


Division Bench of the Delhi High Court in a judgement 


reported in 2022 SCC OnLine Del 2023, Kranti Arora Vs. 


DIGJAM Ltd., wherein too the Delhi High Court in the said 


judgment in para 18 has dealt with the basic ethos of the 


principle, as to what would the term “dominus litis” means. 


In fact, it has inferred that the term “dominus litis” in its 


literal sense means that a person who is the master of the 


proceedings of the suit, whose real interest is at stake, it is 


rather his decision, which is to be taken to implead or choose 


his opponent.  


 


8.  The defendant to the suit, cannot according to his 


wisdom or choice files an application under Order 1 Rule 10 


of the CPC, to implead a third party to the proceedings, 


which is otherwise not chosen to be made as an opposite 


party by the plaintiff.  The said principle has been observed 


in paragraphs 18 to 22, which have been extracted hereunder 


:- 


“18. Dominus litis is the person to whom a suit belongs 
and is master of a suit and is having real interest in the decision 
of a case. The plaintiff being dominus litis cannot be compelled 
to fight against a person against whom he does not claim any 
relief. The plaintiff in a suit is required to identify the parties 
against whom he wants to implead as defendants and cannot be 
compelled to face litigation with the persons against whom he 
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has no grievance. A third party is entitled to be impleaded as 
necessary party if that party is likely to suffer any legal injury 
due to outcome of the suit. The doctrine of dominus litis should 
not be over stretched in impleading the parties. The court can 
order a person to be impleaded as necessary party if his 
presence is required to decide real matter in dispute effectively. 
Merely because the, plaintiff does not choose to implead a 
person is not sufficient for rejection of an application for being 
impleaded. The provisions of Order 1 Rule 10(2) CPC are 
having wide amplitude in operation. The Supreme Court in 
various decisions had interpreted scope and ambit of legal 
provisions as contained in Order I Rule 10(2) CPC. The 
Supreme Court in Ramesh Hirachand Kundanmal V Municipal 
Corporation of Greater Bombay, (1992) 2 SCC 524 interpreted 
legal provision as contained in Order I Rule 10(2) CPC and 
held as under:- 


Sub-rule (2) of Rule 10 gives a wide discretion to 
the Court to meet every case of defect of parties and is 
not affected by the inaction of the plaintiff to bring the 
necessary parties on record. The question of impleadment 
of a party has to be decided on the touchstone of Order 1 
Rule 10 which provides that only a necessary or a proper 
party may be added. A necessary party is one without 
whom no order can be made effectively. A proper party 
is one in whose absence an effective order can be made 
but whose presence is necessary for a complete and final 
decision on the question involved in the proceeding. The 
addition of parties is generally not a question of initial 
jurisdiction of the Court but of a judicial discretion which 
has to be exercised in view of all the facts and 
circumstances of a particular case. 


19. The Supreme Court in Anil Kumar Singh V Shivnath 
Mishra, (1995) 3 SCC 147 interpreted Order 1 Rule 10(2) CPC 
and held as under:- 


By operation of the above-quoted rule though the 
court may have power to strike out the name of a party 
improperly joined or add a party either on application or 
without application of either party, but the condition 
precedent is that the court must be satisfied that the 
presence of the party to be added, would be necessary in 
order to enable the court to effectually and completely 
adjudicate upon and settle all questions involved in the 
suit. To bring a person as party- defendant is not a 
substantive right but one of procedure and the court has 
discretion in its proper exercise. The object of the rule is 
to bring on record all the persons who are parties to the 
dispute relating to the subject-matter so that the dispute 
may be determined in their presence at the same time 


2023:UHC:5761







 6 


without any protraction, inconvenience and to avoid 
multiplicity of proceedings. 


20. The Supreme Court in Mumbai International Airport 
(P) Ltd. V Regency Convention Centre and Hotels (P) Ltd., 
(2010) 7 SCC 417 while interpreting Order I Rule 10(2) CPC 
observed as under:-  


The general rule in regard to impleadment of 
parties is that the plaintiff in a suit, being dominus litis, 
may choose the persons against whom he wishes to 
litigate and cannot be compelled to sue a person against 
whom he does not seek any relief. Consequently, a 
person who is not a party has no right to be impleaded 
against the wishes of the plaintiff. But this general rule is 
subject to the provisions of Order 1 Rule 10(2) of the 
Code of Civil Procedure ("the Code", for short), which 
provides for impleadment of proper or necessary parties. 


.........The said provision makes it clear that a court 
may, at any stage of the proceedings (including suits for 
specific performance), either upon or even without any 
application, and on such terms as may appear to it to be 
just, direct that any of the following persons may be 
added as a party: (a) any person who ought to have been 
joined as plaintiff or defendant, but not added; or (b) any 
person whose presence before the court may be necessary 
in order to enable the court to effectively and completely 
adjudicate upon and settle the questions involved in the 
suit. In short, the court is given the discretion to add as a 
party, any person who is found to be a necessary party or 
proper party.  


A "necessary party" is a person who ought to have 
been joined as a party and in whose absence no effective 
decree could be passed at all by the court. If a "necessary 
party" is not impleaded, the suit itself is liable to be 
dismissed. A "proper party" is a party who, though not a 
necessary party, is a person whose presence would enable 
the court to completely, effectively and adequately 
adjudicate upon all matters in dispute in the suit, though 
he need not be a person in favour of or against whom the 
decree is to be made. If a person is not found to be a 
proper or necessary party, the court has no jurisdiction to 
implead him, against the wishes of the plaintiff. The fact 
that a person is likely to secure a right/interest in a suit 
property, after the suit is decided against the plaintiff, 
will not make such person a necessary party or a proper 
party to the suit for specific performance.  
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Let us consider the scope and ambit of Order 1 
Rule 10(2) CPC regarding striking out or adding parties. 
The said sub- rule is not about the right of a non-party to 
be impleaded as a party, but about the judicial discretion 
of the court to strike out or add parties at any stage of a 
proceeding. The discretion under the sub-rule can be 
exercised either suomotu or on the application of the 
plaintiff or the defendant, or on an application of a person 
who is not a party to the suit. The court can strike out any 
party who is improperly joined. The court can add 
anyone as a plaintiff or as a defendant if it finds that he is 
a necessary party or proper party. Such deletion or 
addition can be without any conditions or subject to such 
terms as the court deems fit to impose. In exercising its 
judicial discretion under Order 1 Rule 10(2) of the Code, 
the court will of course act according to reason and fair 
play and not according to whims and caprice. 


21. The Supreme Court in Bibi Zubaida Khatoon V Nabi 
Hassan, (2004) 1 SCC 191 laid down broad principles which 
should govern disposal of an application for impleadment 
which are as under: 


1. The Court can, at any stage of the proceedings, 
either on an application made by the parties or otherwise, 
direct impleadment of any person as party, who ought to 
have been joined as plaintiff or defendant or whose 
presence before the Court is necessary for effective and 
complete adjudication of the issues involved in the suit. 


2. A necessary party is the person who ought to be 
joined as party to the suit and in whose absence an 
effective decree cannot be passed by the Court. 


3. A proper party is a person whose presence 
would enable the Court to completely, effectively and 
properly adjudicate upon all matters and issues, though 
he may not be a person in favour of or against whom a 
decree is to be made. 


4. If a person is not found to be a proper or 
necessary party, the Court does not have the jurisdiction 
to order his impleadment against the wishes of the 
plaintiff. 


5. In a suit for specific performance, the Court can 
order impleadment of a purchaser whose conduct is 
above board, and who files application for being joined 
as party within reasonable time of his acquiring 
knowledge about the pending litigation. 
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6. However, if the applicant is guilty of 
contumacious conduct or is beneficiary of a clandestine 
transaction or a transaction made by the owner of the suit 
property in violation of the restraint order passed by the 
Court or the application is unduly delayed then the Court 
will be fully justified in declining the prayer for 
impleadment. 


22. The Supreme Court in Vidur Impex and Traders 
Private Limited & others V Tosh Apartments Private Limited & 
others, (2012) 8 SCC 384 referred the above mentioned 
decisions.” 


 


9.  The Hon’ble Apex Court in yet another judgment 


as reported 2022 SCC OnLine SC 1234, Sudhamayee 


Pattnaik and others Vs. Bibhu Prasad Sahoo and others, 


has almost dealt with the similar situation, as to who would 


be the necessary party to a proceeding for the purposes of 


invoking the application of Order 1 Rule 10 of the CPC.   In 


the said case, it was observed, that since the party, who was 


sought to be impleaded was subsequent purchaser, who has 


stepped into the shoes of the defendant, the subsequent 


purchaser’s application under Order 1 Rule 10 of the CPC, on 


an intimation given by the defendant under Order 22 Rule 10 


of the CPC, would be maintainable for the purposes of 


introducing the subsequent purchaser/ pendente lite as to be 


as party to the defendant to the Suit.  It was altogether a 


distinct situation, where under Order 1 Rule 10 of the CPC, 


was to be read under Order 22 Rule 10 of the CPC.  


 


10.  The learned counsel for the petitioner has made a 


reference to yet an another judgment rendered by the 


Coordinate Bench of Bombay High Court as rendered in 


Writ Petition No. 10493 of 2022, Ashok Vs. State of 
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Maharashtra and others, where the Bombay High Court in 


the said case, was dealing with an issue as to whether a third 


person,  who files an application to be impleaded as party in a 


proceeding on the ground, that if any decision is rendered in 


the proceedings, he would be likely to be effected, the same 


was considered by the Bombay High Court under those 


circumstances, where the third party was seeking to implead 


himself as to be a party, since not being already imleaded as 


defendant, if his right  is likely to be affected, he would be 


the necessary party to be impleaded because in his absence, 


the suit cannot be decided completely and effectively.  


 


11.  In that case, the applicant to application under 


Order 1 Rule 10 of the CPC, was not a pre impleaded 


defendant, rather he was a third person, who was seeking his 


impleadment. The said judgment was rendered under 


altogether a different context and circumstances, and it would 


not apply in the instant case because in that case, it was not 


an application which was preferred under Order 1 Rule 10 of 


the CPC by a defendant, which has been chosen by the 


plaintiff to be made as a party.   Hence, this judgment would 


be of no avail.  


 


12.  Even otherwise also, the petitioner should not 


bother as to what would be the impact on the ultimate 


decision to be taken in the absence of the State Bank of India, 


sought to be impleaded by him, is not being impleaded as a 


party because, he being a defendant should not have any 


concerned with regard to ultimate decision, which is to be 


taken because, if at all, if there happens to be any adverse 
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consequences due to non impleadment, its consequences will 


have to be faced by the plaintiff, who is the master of his suit 


and being the master of the suit, under the principle of 


“dominus litis”, it is exclusively the prerogative and choice 


of the plaintiff to choose his opponent, and a defendant/ 


opponent impleaded in the Suit, cannot force upon the 


plaintiff to choose another opponent, who is not already party 


to the proceedings by invoking the provisions contained 


under Order 1 Rule 10 of the CPC.  At least, the plaintiff 


cannot be burdened with the new defendant, on an 


application under Order 1 Rule 10 of the CPC, filed by the 


defendant. 


 


13.  Thus, the Writ Petitions, for the reasons assigned 


above, are misconceived and the same are accordingly 


dismissed.  


     (Sharad Kumar Sharma, J.) 
                                                   08.06.2023 
Shiv 
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 HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (M/S) No. 1958 of 2017  
 
 


Som Prakash       ..…Petitioner. 
 


Versus 
Subhash Chandra and others    .… Respondents 
 
Present : 
 
Dr. K.H. Gupta, Advocate, with Mr. Rafat Munir Ali and Irum Zeba, Advocates, for the 
petitioner.  
Mr. V.K. Kohli, Senior Advocate, assisted by Mr. Kanti Ram Sharma, Advocate, for the 
respondents.  
 


JUDGEMENT  
 
Hon’ble Sharad Kumar Sharma, J. 
 


  The petitioner in this Writ Petition is a tenant, 


who has put a challenge to a non-concurrent appellate 


judgment dated 22nd July, 2017, as it has been passed by the 


Court of 5th Addl. District Judge, Dehradun, in Rent Control 


Appeal No. 10 of 2015, Subhash Chandra Sonkar and others 


Vs. Som Prakash, whereby, the Appeal filed by the 


tenant/respondent No.1 has been allowed, and as a 


consequence thereto, the release application under Section 21 


(1) (a) of Act No. 13 of 1972, decided on dated 5th June, 


2015, as passed by the learned Prescribed Authority in PA 


Case No. 30 of 2009, has been set aside, and as a 


consequence, thereto, the release sought under Section 21 (1) 


(a) of Act No. 13 of 1972, has been rejected.  


 


2.  The learned counsel for the petitioner has argued 


that prior to the institution of the release application, he has 


issued a notice dated 9th February, 2009, which he has 


pleaded in the release application in para 2, in which he 
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contends to argue that, that would be a notice in furtherance 


of the implications contained under the proviso to Section 21 


(1) (a) of Act No. 13 of 1972.  He submits that since the 


condition given therein, has not been complied with, the 


principle of waiver would be applicable as against the 


respondent.  


 


3.  At this stage itself, before dealing with the 


argument extended by the learned Senior Counsel for the 


respondent, this Court feels it apt to attract para 2 of the 


release application, which is given hereunder :- 


 


“2- ;g fd izkFkhZ ds ctfj;s iathd`r uksfVl fnukad 


09.02.09 ls foi{khx.k dh fdjk;snkjh lekIr dj nh gS vkSj 


csn[kyh dk okn U;k;ky; y/kqokn tt (ftyk tt) nsgjknwu ds 


;gka okn la[;k---- o’kZ 2000 lkse izdk”k foijhr lqHkk’k pUn lksudj 


vkfn yfEcr gsA” 


 


4.  If para 2 of the release application is read, it refers 


to a notice of 9th February, 2009, but that would be in the 


context of an initiation of the proceedings under Section 15 


of the Provincial Small Cause Courts Act, as it was a notice 


for rent and eviction under Section 106 of the Transfer of 


Property Act, and not a notice under the proviso to Section 


21 (1) (a) of Act No. 13 of 1972, and that is quite explicit in 


itself, once para 2 of the release application is read in its 


totality, as it refers to a pending proceedings under Section 


15 of the Provincial Small Cause Courts Act.  As far as the 


release application in itself, apart from para 2, is taken into 


consideration, there is no plea raised by the present petitioner 
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ever, even in this petition, that he had, at any stage pleaded, 


that he had complied with the mandate provided under the 


first proviso to Section 21 (1) (a) of Act No. 13 of 1972, 


except for that as pleaded in para 2 of the release application.  


 


5.  The provisions as contained under Section 21 (1) 


(a) of Act No. 13 of 1972, and the mandatory condition for 


the initiation of proceedings under Section 21 (1) (a) of Act 


No. 13 of 1972, it requires a satisfaction of pre-condition of 


satisfying the embargo created by the first proviso to Section 


21 (1) (a) of Act No. 13 of 1972.  The first proviso to Section 


21 (1) (a) of Act No. 13 of 1972, has to be split to be read 


into two parts; firstly, it is the initiation of the proceedings by 


filing of an application under Section 21 (1) (a) of Act No. 13 


of 1972, by a new purchaser of the tenement, in question.  It 


uses the term “entertainment of an application”.  


“Entertainment of an application” would mean, that though 


the release under Section 21 (1) (a) of Act No. 13 of 1972, 


could be filed prior to the expiry of the three years period by 


the new purchaser of the property, but same could only be 


allowed i.e. entertained only after the expiry of the three 


years from the date of the sale deed, by virtue of which, a 


right is created in favour of the tenant.  This is not in dispute.  


 


6.  The actual debate, which has been raised by the 


learned counsel for the parties is that, as to whether the 


second part of the proviso to Section 21 (1) (a) of Act No. 13 


of 1972 was at all complied with by the tenant prior to the 


initiation of the proceedings under Section 21 (1) (a) of Act 


No. 13 of 1972, by filing the same on 31st July, 2009.    The 
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second part of the proviso makes it mandatory, that before 


expressing an intention to file an application for release, the 


law has contemplated a mandatory providing of six months 


notice to be given to the tenant, in order to caution him about 


the landlord’s intention to get the release of the tenement, in 


question, so that the tenant may get sufficient time to put his 


house in condition.  


 


7.  In the case at hand, there was no such six months 


notice given by the landlord under the first proviso to Section 


21 (1) (a) of Act No. 13 of 1972, giving an intimation about 


the intention of the landlord  to file a release application for 


releasing of the tenement, in question, to meet his bona fide 


need.  


 


8.  In order to meet up this argument, the learned 


counsel for the petitioner, had drawn the attention of this 


Court to the notice, which he has appended as Annexure-6 to 


the Writ Petition, which he reads it as to be a notice under the 


first proviso to Section 21 (1) (a) of Act No. 13 of 1972.  In 


fact, this would not be a notice under the first proviso to 


Section 21 (1) (a) of Act No. 13 of 1972, owing to the 


pleadings raised by him in para 2 of the release application, 


because the basic intention behind the aforesaid notice was 


for claiming of arrears of rent and eviction due to the alleged 


default committed by the tenant, as it was reflected in para 5 


of the notice, and consequential filing of an SCC Suit, which 


is shown to be pending in para 2 of release application.   
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9.  The contention of the learned counsel for the 


petitioner, that this notice would be a notice to be read under 


the first proviso to Section 21 (1) (a) of Act No. 13 of 1972, 


is absolutely a misnomer, and in contravention to the law, 


because for the purposes of sustaining a proceeding under 


Section 21 (1) (a) of Act No. 13 of 1972, at the behest of the 


landlord, he has to plead, that he has complied with the 


conditions, which are mandatory to be adhered to by the 


landlord prior to the initiation of the proceedings under 


Section 21 (1) (a) of Act No. 13 of 1972.  


 


10.  The said step of compliance of the proviso to 


Section 21 (1) (a) of Act No. 13 of 1972, has not been 


established by the landlord at the stage, when the release 


application itself was filed, and hence this Court is of the 


opinion, that if the notice dated 9th February, 2009, is read in 


harmony with the pleadings raised in the release application, 


since it expresses an intention of the landlord to initiate a 


proceeding under Section 15 of the Provincial Small Cause 


Courts Act, and that is why, it would be read as to be a notice 


for arrears of rent and eviction of the tenant from the 


tenement, in question, and that further stands substantiated 


from the pleadings of the landlord itself, as made in the 


release application.  


 


11.  The learned counsel for the respondent / tenant 


has argued, that in reply to the pleadings raised in the release 


application, he has filed a written statement, and in the 


written statement, he has taken a plea that the release 


application was not maintainable.  
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12.  The question would be, that to what extent the 


interpretation would be given to the said pleadings about the 


sustainability of the release application.  What is important 


herein is, that the said plea of the alleged notice, which the 


petitioner has argued before this Court today that it happens 


to be a notice under the first proviso to Section 21 (1) (a) of 


the Act No. 13 of 1972, is absolutely unsustainable for the 


reason being, that even for the time being, it is presumed that 


it was a notice under the first provision to Section 21 (1) (a) 


of Act No. 13 of 1972, it was a burden, which was supposed 


to be discharged by the landlord at the stage when the release 


application itself was being considered by the Prescribed 


Authority to substantiate his plea, that he has complied with 


the conditions as provided under the first provision to Section 


21 (1) (a) of Act No. 13 of 1972, and no effort could be said 


at all to have been made by the landlord to establish the 


aforesaid fact, for the reason being, that no such notice, 


which has been placed on record in the Writ Petition as 


Annexure-6 was ever placed before the Court of learned 


Prescribed Authority at the stage when the Prescribed 


Authority was dealing with the application under Section 21 


(1) (a) of Act No. 13 of 1972, and in that eventuality, there 


was no occasion for the Prescribed Authority to record any 


finding pertaining to the notice dated 9th February, 2009, or 


its effect, or any other such alleged notice, which has ever 


been issued by the landlord in compliance of the first proviso 


to Section 21 (1) (a) of Act No. 13 of 1972.  
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13.  The argument of the learned counsel for the 


respondent is, that the notice, which was said to have been 


issued under the first proviso to Section 21 (1) (a) of Act No. 


13 of 1972, as contended by the landlord during the course of 


argument of the Writ Petition, in fact, was never a document, 


which was placed on record as an evidence to be considered 


before the Prescribed Authority, which could have been 


considered, and a finding qua the said notice could have been 


recorded by the learned Trial Court.  The said document, i.e., 


the notice of 9th February, 2009, was placed before the Court 


for the first time at an appellate stage, by virtue of being 


paper No.55-Ka/4 and 55-Ka/7.  


 


14.  The question would be, when the said document 


has been placed on record for the first time at an appellate 


stage, and the plea of maintainability of the release 


application was not chosen to be pressed by the landlord, 


when the release application itself was filed by establishing 


the fact, that he has issued the notices under the first proviso 


to Section 21 (1) (a) of Act No. 13 of 1972, then the alleged 


plea of waiver sought to be argued by the learned counsel for 


the landlord would not be acceptable for the reason being, 


that when he himself was treating the notice of 9th February, 


2009, as to be a notice under the first proviso to Section 21 


(1) (a) of Act No. 13 of 1972, and that has been aptly replied 


to by the learned counsel for the respondent, that it was rather 


a notice under Section 106 of the Transfer of Property Act.  


There was no occasion for the tenant to reply to the contents 


of the notice of 9th February, 2009, when it was not a part of 


an evidence before the Court of learned Prescribed Authority, 
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and when it was also not a part of the pleading made by the 


landlord, that he has aptly complied with the conditions of 


the first provision to Section 21 (1) (a) of Act No. 13 of 1972.  


 


15.  In that eventuality, when the landlord himself has 


not complied with the conditions of the first proviso to 


Section 21 (1) (a) of Act No. 13 of 1972, of giving six 


months mandatory prior notice for filing of the release 


application, which is a mandate as answered by the Hon’ble 


Apex Court in a judgment as reported in (1998) 1 SCC 732, 


Martin & Harris Ltd. Vs. VIth Addl. District Judge and 


others, where, the Hon’ble Apex Court has drawn a 


distinction as to what will be the impact of use of the two 


words “entertainment and institution”.  In para 5 of the said 


judgment, as it was elaborated before the Hon’ble Apex 


Court, it was observed that the entertainment of an 


application under Section 21 (1) (a) of Act No. 13 of 1972, 


would be only when the application upon being filed prior to 


the cut-off period of three years has had to be ultimately 


decided after three years of the purchase.  Relevant para 5 of 


the judgment is extracted hereunder :- 


“5. Learned senior counsel Shri P.P. Rao, 
appearing on behalf of the appellant submitted in 
support of the appeal that the High Court has patently 
erred in law in taking the view that respondent-
landlord's application under Section 21(1)(a) was 
maintainable. He submitted, placing reliance on various 
decisions of this Court to which we will make a 
reference hereinafter, that the suit as filed before expire 
of the period of six months from the date of the service 
of the suit notice was clearly not maintainable and that 
as the said provisions was for the benefit of the 
suppressed class of tenants it was in public interest and 
objection regarding the same could not be waived by 
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the appellant as wrongly held by the High Court. It was 
also contended that the application for possession 
under Section 21(1)(a) of the Act was not maintainable 
as it was filed within three years of the date of purchase 
of the property by the respondent- landlord and 
consequently the prescribed authority had no 
jurisdiction to entertain such an application from the 
very inception. It was submitted that the term `entertain' 
as employed by the first proviso to Section 21(1)(a) of 
the Act was synonymous with the word `institute' and 
in any case at the time the court took cognisance of the 
suit for possession by issuing notice to the appellant it 
could be said that the Court has entertained the said 
proceedings and such entertaining of the proceedings 
was clearly barred by the aforesaid provision of the Act 
and consequently the decree for possession as passed by 
the Trial Court and confirmed by the First Appellate 
Court and the High Court was a nullity. It was also 
contended that because of the subsequent event brought 
to the notice of the High Court to the effect that 
respondent was staying with his wife in the adjoining 
part of the building where the suit premises was 
situated and as the said property jointly belonged to 
respondent's wife and her brother it could not be said 
that the respondent-landlord had any felt need for 
occupying the suit premises and his need for the suit 
premises, if any, had come to an end.” 


 


16.  The term “entertainment” here would mean, that 


allowing of an application under Section 21 (1) (a) of Act 


No. 13 of 1972.  Hence, the word “entertainment” cannot 


be used as to be synonymous to the word “institution”.  


Institution means, that it is the first stage of giving a legal 


birth to a proceeding.  The  proceedings under Section 21 (1) 


(a) of Act No. 13 of 1972, could have been given birth to 


only if six month notice was given to the tenant prior to filing 


of the release application and, that is what has been observed 


in para 6 of the judgment of the Hon’ble Apex Court, and 


which has been accordingly decided while answering the 
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question No.2, as it has been formulated by the Hon’ble 


Apex Court in para 7; and while giving reply on the same, the 


Court has observed that the term “institution” means the 


filing of a release application and that is required to be 


complied with in accordance with the first proviso to Section 


21 (1) (a) of Act No. 13 of 1972, after giving a six month 


prior notice.  The relevant observation has been made by the 


Hon’ble Apex Court in para 8 of the judgment  of Martin & 


Harris Ltd. (Supra), which is extracted hereunder :- 


“8. In order to appreciate the controversy 
centering round this contention it is necessary to have a 
look at the relevant statutory provisions. Section 
21(1) with its relevant clauses and the provisos reads as 
under: 


"21. Proceedings for release of building 
under occupation of tenant. - (1) The prescribed 
authority may, on an application of the landlord in 
that behalf, order the eviction of a tenant from the 
building under tenancy or any specified part 
thereof it is satisfied that any of the following 
grounds exists namely- 


(a) that the building is bona fide 
required either in its existing form or after 
demolition and new construction by the 
landlord for occupation by himself or any 
member of his family, or any person for 
whose benefit it is held by him, either for 
residential purposes or for purposes of any 
profession, trade or calling, or where the 
Landlord is the trustee of a public charitable 
trust, for the objects of the trust. 


(b) that the building is in a dilapidated 
condition and is required for purposes of 
demolition and new construction. 


Provided that where the building was in the 
occupation of a tenant since before its purchase by the 
landlord, such purchase being made after the 
commencement of this Act, no application shall be 
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entertained on the grounds, mentioned in clause (a), 
unless a period of three years has elapsed since the date 
of such purchase and the landlord has given a notice in 
that behalf to the tenant not less than six months before 
such application, and such notice may be given even 
before the expiration of the aforesaid period of three 
years: 


Provided further that if any application under 
clause (a) is made in respect of any building let out, 
exclusively for non- residential purposes, the prescribed 
authority while making the order of eviction shall, after 
considering all relevant facts of the case, award against 
the landlord to the lenient an amount not exceeding two 
years' rent as compensation and may, subject to rules, 
impose such other conditions as it thinks fit: 


Provided also that no application under clause (a) 
shall be entertained- 


(i) ... .... 
 (ii) ...... 
(iii) in the case of any residential building, 


against any tenant who is a member of the armed 
forces of the Union and in whose favour the 
prescribed authority under the Indian Soldiers 
(Litigation) Act, 1925 (Act No. IV of 1925) has 
issued a certificate that he is serving under special 
conditions within the meaning of Section 3 of that 
Act, or where he has died by enemy action while 
so serving then against his heirs: 


Provided also that the prescribed authority shall, 
except in cases provided for in the Explanation, take 
into account the likely hardship to the tenant from the 
grant of the application as against the likely hardship to 
the landlord from the refusal of the application and for 
that purpose shall have regard to such factors as may be 
prescribed. 


Explanation - In the case of a residential 
building:- 


(i) ................ ........... 


(ii)........ ................ 


(iii) Where the landlord of any building is- 
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(1) a serving or retired Indian Soldier as 
defined in the Indian Soldiers (Litigation ) Act, 
1925 (IV of 1925), and such building was let out 
at any time before his retirement, or  


(2)  


and such landlord needs such building for 
occupation by himself or the members, of his 
family for residential purposes, then his 
representation that he needs the building for 
residential purposes for himself or the members of 
his family shall be deemed sufficient for the 
purposes of clause (a), and where such landlord 
owns more than one building this provision shall 
apply in respect of one building only." 


As the respondents application was also based on 
another ground under Sub-Section (1-A) of Section 
21 of the Act it will be necessary to note the said 
provision also at his stage. It reads as under: 


" 21(1-A). Notwithstanding any thing 
contained in Section 2, the prescribed authority 
shall, on the application of a landlord in that 
behalf, order the eviction of a landlord in that 
behalf, order the eviction of a tenant from any 
building under tenancy, if it is satisfied that the 
landlord so such building was in occupation of a 
public building for residential purposes which he 
had to vacate on account of the cessation of his 
employment: 


Provided that an application under this sub-
section may also be given by a landlord in 
occupation of such public building at any time 
within a period of one year before the expected 
date of cessation of his employment. But the order 
of eviction on such application shall take effect 
only on the date of his actual cessation." 


A mere look at the aforesaid provision of the first 
proviso to Section 21(1) of the Act shows that no 
application filed by a landlord is to be entertained by 
the prescribed authority on grounds mentioned in clause 
(a) unless a period of three years has expired since the 
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date of purchase of the property by the landlord when 
the building which is purchased is having a sitting 
tenant. It is not in dispute between the parties that the 
appellant was a sitting tenant since 1966 in the said 
building when it was purchased by respondent Landlord 
on 30th June 1985, It is, of course, true that respondent 
landlord moved an application for possession, against 
the appellant both under Section 21(1) (a) of the Act 
and also under Section 21(1-a) of the Act. However, so 
far as the ground under Section 21(1)(a) of the Act is 
concerned the application was filed before the expiry of 
three years from the date of such purchase. It was in 
fact filed within seven months from the date of 
purchase of the premises. The moot question is whether 
the very filing of such application was barred by the 
provisions of the said proviso. It must be kept in view 
that the proviso nowhere lays down that no application 
on the grounds mentioned in clause (a) of Section 
21(1) could be 'instituted' within a period of three years 
from the date of purchase. On the contrary, the proviso 
lays down that such application on the said grounds 
cannot be 'entertained' by the authority before the 
expiry of the period. Consequently it is not possible to 
agree with the extreme contention canvassed by the 
learned senior counsel for the appellant that such an 
application could not have been filed at all within the 
said period of three years. Learned senior counsel for 
the appellant Shri Rao in this connection invited out 
attention to a decision of this Court in the case 
of Anandilal Bhanwarlal and another v. Smt. Kasturi 
Devi Ganeriwala and another [(1985) 1 SCC 442]. In 
the said decision this Court was concerned with the 
interpretation of Section 13(3-A) of the West Bengal 
premises Tenancy Act. 1956. The said provision reads 
as under: 


"13. (3-A) Where a landlord has acquired 
his interest in the premises by transfer, no suit for 
the recovery of possession of the premises on any 
of t he grounds mentioned in clause (f) or clause 
(ff) of sub- section (1) shall be instituted by the 
landlord before the expiration of a period of three 
years from the date of his acquisition of such 
interest...." 
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As in that case the very 'institution' of suit for 
recovery of possession was barred for a period of three 
years form the date of acquisition of interest of the 
landlord in such premises this Court took the view that 
the decree for possession passed in the face of such 
statutory prohibition was illegal. As the proviso 
to Section 21(1) of the Act in the present case is not so 
worded the said decision cannot be of any avail to 
learned senior counsel for the appellant. However he 
submitted that the word 'entertain' should be construed 
as being synonymous with the word 'institute'. It is 
difficult to agree. The statutory scheme of Section 
21(1) contra-indicates such a contention, sub-Section 
(1) of Section 21 lays down that 'the prescribed 
authority may, on an application of the landlord in that 
behalf, order the eviction of a tenant from the building 
under tenancy or any specified part thereof if it is 
satisfied that any of the following grounds 
exists.....' Section 21(1) deals with grounds mentioned 
not only in clause (a) but also in clause (b) The proviso 
to Section 21(1) bars entertainment of the application 
only on the grounds mentioned in clause (a) thereof, It 
is easy to visualise that an application for possession 
may be filed by the landlord not only invoking grounds 
mentioned in clause (a) of Section 21(1) but even other 
grounds mentioned in that sub-section. Therefore, the 
stage at which the court has to consider whether 
grounds mentioned in clause (a) are made out be the 
plaintiff or not will be reached when the Court takes up 
the application for consideration on merits. It has to be 
kept in view that applications for possession filed 
under Section 21(1) of the Act are not placed for 
admission before the prescribed authority. Once they 
are filed they are to be processed for being decided on 
merits after issuing notices to the parties concerned. 
Therefore, when the application reaches final hearing 
on merits the authority has to shift the grounds on 
which the application is based and if it finds that the 
application is based amongst others on the grounds 
mentioned in clause (a)) it has to ascertain whether 
three years' period has expired since the day of the 
purchase of the said property by the plaintiff- landlord 
and if the period of three years is found to have expired 
then the grounds mentioned in clause (a) would become 
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alive for consideration of the authority. If not, said 
grounds would not be entertained for consideration. 
Thus the word 'entertain' mentioned in the first proviso 
to Section 21 (1) in connection with grounds mentioned 
in clause (a) would necessarily mean entertaining the 
ground for consideration for the purpose of adjudication 
on merits and not at any stage prior thereto as tried to 
be submitted by learned senior counsel, Shri Rao, for 
the appellant. Neither at the stage at which the 
application is filed in the office of the authority nor at 
the stage when summons is issued to the tenant the 
question of entertaining such application by the 
prescribed authority would arise for consideration. This 
conclusion also flows from the statutory scheme 
discernible from the third proviso to section 21(1) of 
the Act. It is seen that the said proviso uses the similar 
terminology to the effect that such application 
under Section 21(1)(a) shall not be entertained under 
contingencies contemplated by various sub-clauses of 
the said proviso. These provisions clearly show that 
while entertaining the application for possession under 
clause (a of sub-section (1) of Section 21 of the Act the 
Court has to find out, on evidence led before it, as to 
what is the purpose of the charitable trust and also 
whether the residential building is sought for 
occupation for business purposes or whether the tenant 
of residential premises, if he is a member of armed 
forces has got a certificate to the effect that he is 
serving under special conditions mentioned in Section 
3 of the Indian Soldiers (Litigation) Act, 1925 or 
whether he has died by enemy action while so serving 
an the proceedings are being filed against his heirs. All 
these questions of fact will have to be considered whole 
entertaining the application under clause (a) of Section 
21 (1) of the Act as laid down by the third proviso. It is 
obvious that said stage would be reached only when the 
prescribed authority takes up the application for 
consideration on merits of the grounds mentioned in 
clause (a) of Section 21(1) which are pressed in service 
by the landlord for getting possession.” 
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17.  As quoted above, the judgment of Martin & 


Harris Ltd. (Supra), has said that the term “entertainment” 


used in the proviso should not be misconstrued and read as to 


be synonymous to the word “institute”, as two words can 


have a different impact and legal implication for the purposes 


of drawing the proceedings under Section 21 (1) (a) of Act 


No. 13 of 1972, and the relevant ratio has been observed by 


the Hon’ble Apex Court in para 9 of the said judgment while 


drawing a distinction as to what impact the words 


entertainment, filing and institution will have in the 


context of the proceedings under Section 21 (1) (a) of Act 


No. 13 of 1972.  Relevant para 9 is extracted hereunder :- 


“Even that apart there is an internal indication in 
the first proviso to Section 21(1) that the legislature has 
made a clear distinction between 'entertaining of an 
application for possession under Section 21(1) (a) of the 
Act and `filing' of such application. so far as the filling 
of such application is concerned it is clearly indicated 
by the Legislature that such application cannot be filled 
before expiry of six months from the date on which 
notice is given by the landlord to the tenant seeking 
eviction under Section 21(1) (a) of the Act. The words, 
`the landlord has given a notice in that behalf to the 
tenant not less than six months before such application', 
would naturally mean that before filing of such 
application or moving of such application before the 
prescribed authority notice must have preceded by at 
least six months. similar terminology is not employed 
by the Legislature in the very same proviso so far as 
three years' period for entertaining such application by 
the prescribed authority is concerned. Therefore, it must 
necessarily mean that when the prescribed authority is 
required to entertain an application on the grounds 
mentioned in Clause (a) of Section 21(1) a stage must 
be reached when the Court applies its judicial mind and 
takes up the case for decision on merits concerning the 
grounds for possession mentioned in clause (a) 
of Section 21(1) of the Act. Consequently on the very 
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scheme of this Act it cannot be said that the word 
'entertain' as employed by the Legislature in the first 
proviso to Section 21(1) of the Act would mean 
'Institution' of such proceedings before the prescribed 
authority or would at least mean taking cognisance of 
such an application by the prescribed authority by 
issuing summons for appearance to the tenant- 
defendant. It must be half that on the contrary the term 
'entertain' would only show that by the time the 
application for possession on the grounds mentioned in 
clause (a)) of Section 21(1) is taken up by the 
prescribed authority for consideration on merits, at least 
minimum three years' period should have elapsed since 
the date of purchase of the premises by the landlord.” 


 


18.  In that eventuality, where the landlord initiated 


the proceedings under Section 21 (1) (a) of the Act, without 


compliance of the proviso of giving six months prior notice 


to the tenant in order to give him a prior information to put 


his house on release, the initiation of the proceedings under 


Section 21 (1) (a) of Act No. 13 of 1972, which would be in 


violation of the first proviso to Section 21 (1) (a) of Act No. 


13 of 1972, and hence, the very genesis of the proceedings 


under Section 21 (1) (a) of Act No. 13 of 1972, as instituted 


by the landlord will be in contravention to the statutory 


mandate as provided under the Act No. 13 of 1972.  The 


same would not be maintainable and the plea of waiver, there 


was no occasion to be met with by the counsel for the 


respondent / tenant, particularly when as already observed, 


when the notice of 9th February, 2009, which cannot be said 


to be synonymous notice to the notice under the proviso to 


Section 21 (1) (a) of Act No. 13 of 1972. 


 


2023:UHC:6050







 18 


19.  For the aforesaid reasons, since there is an 


apparent non compliance of the provisions contained under 


the first proviso to Section 21 (1) (a) of Act No. 13 of 1972, 


the entire proceedings drawn by the landlord under Section 


21 (1) (a) of Act No. 13 of 1972, for seeking release of the 


tenement in question being in violation of the statutory 


mandate and the basic intention of giving a prior intimation 


to the tenant about the landlord’s intention for getting the 


tenement released, the same is not being achieved, and hence, 


the Appellant Court’s judgment cannot be faulted in any 


manner whatsoever, and particularly for the reason, when by 


way of repetition, it is observed, that the so called notice was 


produced for the first time before the Appellate Court and it 


was not a subject matter of scrutinization at the first available 


opportunity i.e. in a proceeding before the Prescribed 


Authority.  As such, since this was the only limited 


contention raised by the learned counsel for the parties, 


which has been answered by this Court accordingly, the 


release in itself is held to be bad in the eyes of law, and 


further venturing into the observations made by the Appellate 


Court’s judgment is not required to be gone into by this Court 


at this stage when the proceedings under Section 21 (1) (a) of 


Act No. 13 of 1972 itself, is held to be vitiated in accordance 


with law, when other grounds were not pressed.  


 


20.  Accordingly, the Writ Petition is dismissed.  


    


     (Sharad Kumar Sharma, J.) 
                                                   14.06.2023 
Shiv 
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Registrar General
High Court of Uttarakhand
Nainital


From


To


Sir,


1. All the District Judges,
2. Principal Judge/ Judge, Family Courts


State Judiciary of Uttarakhand
/U.H.C./Admn.B/2023 Dated: ~':f May, 2023
Monitoring Of Infrastructure Work In District And Outlying
Courts.


c.t, No. 11-
Subject:


Apropos to the above, I am directed to inform you to constitute a
three-member Committee to monitor and oversee all the infrastructure work,
undertaken in your respective judgeship, under any Accounting Head, for which
budget is provided by the High Court or the Government by way of a Government
Order; against the estimate prepared for that work .


. 2. The Committee, so constituted, shall comprise of -
(a) a responsible Judicial Officer,
(b) Central Nazir/ Nazir of the Court and
(c) an officer from PWD, not below the rank of Junior Engineer.


3. Judge, Family Court shall be the Member/ In-charge of the
Committee, if the infrastructure work pertains to a Family Court.
4. The objectives of the Committee shall be as under:


(i) The members of the Committee shall necessarily submit a report on
each and every infrastructure work after verifying the same,
individually as well as jOintly, to the District Judge concerned after
completion of work to the effect that work has been done
satisfactorily, and as per the provisions of the estimate, in the format
enclosed at Annexure 'A'.


(ii) The Committee shall ensure that Utilization Certificate of each and
every work is timely submitted in the prescribed format.


5. You are, therefore, informed accordingly for strict compliance of the
aforesaid directions.


No.~f:,e() /U.H.C./Admn.B/2023
Copy forwarded to:


1. PPSto Hon'ble the Chief Justice, with the request to place the same before
His Lordship for kind perusal.
PS/PA to Hon'ble Judge(s), with the request to place the same before His
Lordship for kind perusal.
All the Registrars of the High Court.
Asstt.· Registrar (I.T.), High Court for uploading
website.
Guard File.


Yo~c.l~rely ,
~",'W>'l-)


(AnuJ rwmat'Sangal)
Registrar General


Dated: ~7- May, 2023


2.


3.
4.


5.


the same on the official


(A~al)
Registrar General







